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LAW AND PUBLIC POLICY 


“The life of the law has not been logic: it has been experience. 
The felt necessities of the time, the prevalent moral and political 
theories, intuitions of public policy, avowed or unconscious, even 
the prejudices which judges share with their fellow-men, have had 
a good deal more to do than the syllogism in determining the rules 
by which men should be governed.” 

O. W. Holmes, Jr., The Common Law (Boston, 1881), p. 1. 

■o 

“Our own Supreme Courts have long been drawing copiously and 
conscientiously from this unbounded field of public policy. The 
opinions are full of such discussions, and some of the greatest ques- 
tions of the day have been settled with no more definite guidance 
and control.” 

John H. Wigmore, Science of Legal Method, Modern Legal Philoso- 
phy Series (Boston, 1917), IX: xl. 

“The history of the Supreme Coui t would record fewer explosive 
periods if, from the beginning, there had been more continuous 
awareness of the role of the Court in the dynamic process of 
American society. Lawyers, with rare exceptions, have failed to lay 
bare that the law of the Supreme Court is enmeshed in the coun- 
try’s history; historians no less have seemed 10 miss the fact that 
the country’s history is enmeshed in the law of the Supreme Court. 
. . . This has had two unfortunate aspects. The public has been 
denied understanding of the intimate share of the Supreme Couit 
in the affairs of States and Nation; the Supreme Court has been 
deprived of that healthy play of informed criticism from withe ut 
which is indispensable for the vitality of every institution.” 

Felix Frankfurter, Mr. Justice Holmes and the Supreme Court 
(Cambridge, 1939), pp. 3, 4. 
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In a short introduction the general purpose and 
scope of this study will be briefly recorded. It is appropriate also to 
indicate the steps leading to the preparation of the volume and to 
note the aid I have received which made its completion possible. Be- 
ginning about two decades ago an analysis was made of the decisions 
of the Supreme Court in which there had been marked differences 
of opinion among the Justices and frequent dissents. It is well known 
that from dissents have come some of the most important constitu- 
tional trends and developments. This approach was followed by a 
consideration of the available biographical materials relating to the 
lives of the Supreme Court Justices. But so few biographies of Jus- 
tices have been prepared that a consideration of the work of the 
Court through the membership of the Supreme Bench cannot be 
accomplished until many more thorough and reliable biographies 
have appeared. Finally there was begun an evaluation of the work 
of the Court in its relations to Congress, to the Presidents, to the 
states, and to the main currents and tendencies in American history. 
Much familiar ground relating to the activities of members of the 
Supreme Court had to be covered with some differences only in 
methods of approach and of interpretation. In parts of the treatise 
frequent and extensive use has been made of the leading works which 
have dealt with the Supreme Court as an agency in our constitutional 
development. Though credit is given throughout the study for those 
extracts and quotations used, I wish to recognize in this connection 
my great indebtedness to Charles Warren’s The Supreme Court in 
United States History , and to Albert J. Beveridge’s The Life of John 
Marshall. 

Through grants from the funds of the University of California it 
was possible to secure the aid of research assistants. Vincent M. Bar- 
nett, Jr., rendered invaluable service in the preliminary analysis of 
the decisions of the Supreme Court having political significance. 
Charles Rummer prepared for my use a thorough and systematic 
treatment of the relations of Congress and the Supreme Court, par- 
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ticularly as portrayed in the Congressional debates. Foster and June 
Sherwood were of great assistance in the final preparation of the 
manuscript. A debt of gratitude is due also to the late Thomas W. 
Robinson, Librarian of the Los Angeles County Law Library, and 
to the present Librarian, Thomas S. Dabagh, for many favors and 
privileges granted to use the extensive collection of legal reports 
and treatises which this valuable library contains. 

I am deeply indebted to Dean Emeritus Roscoe Pound of the Har- 
vard Law School for his encouragement and assistance in the prose- 
cution of the work. Though much preliminary work on the volume 
had been done, the completion of the manuscript was greatly facili- 
tated by the award made through the aid of Dean Pound of a 
research grant from the Benjamin Fund of the Harvard Law School. 
This grant made it possible for me to spend the greater part of the 
academicyear 1936-1937 working in the Harvard Law School, where 
the incomparable facilities of the Law Library and the Widener Li- 
brary were available for the continuance of this study. 

Charles Grove Haines 


Los Angeles , March 15, 194 3 
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Introduction 


J.HE supreme court of the United States has come to 
be regarded as the unique feature of the American governmental 
system. It is a feature which distinguishes the American government 
from practically all modern political systems. The Court's present 
position of independence and superiority in the interpretation of 
the laws and constitutional provisions was acquired gradually and 
through reverses which threatened the foundations of judicial power 
under the Constitution. Nearly a century elapsed before the attitude 
of adoration and almost worship of the Court, which is prevalent 
today, became general and customary among large groups of people. 

The work of the Supreme Court has been treated in Charles War- 
ren's extensive treatise 1 and in the lives of John Jay , 2 John Marshall , 3 
Roger B. Taney , 4 Morison R. Waite , 5 Stephen J. Field , 6 and William 
Howard Taft . 7 And many works on constitutional law have pre- 
sented historical and descriptive analyses of the Court's efforts to 
interpret and define the meaning of the terms and provisions of the 
Constitution. In most of these accounts the Court has been treated 
as a legal tribunal operating with only incidental relations to the 
main practices and tendencies of political life. The extent to which 
the members of the Supreme Judiciary and the tribunal itself have 
participated in and have influenced the political and partisan activi- 
ties of the time has, in my opinion, received inadequate consider- 
ation. 

Moreover, those who have attempted to evaluate the contribution 
of the Supreme Court to American legal and political thought have 
not infrequently viewed the development of American history from 
the standpoint of a bias favorable to one of the great political fac- 

1 The Supreme Court in United States History, 3 vols. (Boston, 1922). 

2 Frank Monaghan, John Jay (New York, 1935). 

8 Albert J. Beveridge, The Life of John Marshall, 4 vols. (Boston, 1919). 

4 Carl Brent Swisher, Roger B. Taney (New York, 1935). 

5 Bruce E. Trimble, Chief Justice Waite: Defender of the Public Interest (Princeton, 
! 938 ). 

6 Carl Brent Swisher, Stephen J. Field: Craftsman of the Law (Washington, 1930). 

T Henry F. Pringle, The Life and Times of William Howard Taft, 8 vols. (New York 
> 939 )- 
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tions which has struggled for ascendancy and power. Thus, the story 
of the Court has usually been told in such a way as to defend and 
laud the federalist and nationalist policies and principles and cor- 
respondingly to depreciate and condemn the local, particularist, and 
democratic principles and traditions in the American way of life. 

With the conviction that the role of the Supreme Court in Ameri- 
can government and politics was deserving of more careful and syste- 
matic evaluation, an attempt has been made to consider the activities 
of the Justices, the decisions of the Court, and the relations of the 
tribunal to the other departments—in short, to present a survey of 
the political relations and implications of the work of the Court as it 
performed its significant functions as a balance wheel of the federal 
system inaugurated in 1789. 

To understand the role of the Supreme Court in American gov- 
ernment and politics, it is necessary to present the arguments and 
philosophy of the conservatives as well as those of the liberals and 
democrats. And there is at least a modicum of impartiality in the 
effort to present herein, fully and clearly, the arguments of both 
sides in the discussion of some of the underlying issues of American 
law and politics. But the fact that the work of the Supreme Court 
viewed from the conservative and nationalist viewpoints has been 
so frequently and so effectively treated by well-known historians, 
and that its work considered from the liberal and democratic ap- 
proach has been so seldom and so inadequately handled has necessi- 
tated at times in the following pages more thorough and extended 
consideration of the critics rather than the defenders of the Court. 

In view of the fact that the conservative and liberal or democratic 
approaches to political thinking have given color and direction to 
much historical writing, it becomes essential in considering the place 
and importance of the Supreme Court to recognize the different 
valuations which result when one or the other of the two funda- 
mental approaches is given prominence. 

No attempt has been made to present a nonpartisan account of the 
development of American constitutional law. Though historians are 
expected from an ideal standpoint to tell the story of events as they 
really occurred, this ideal is as far from attainment as it is to find a 
judge who is merely a mechanical mouthpiece to announce the law 
as applicable to a case. It is apparent today, if not always admitted, 
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that personal peculiarities, predilections, and political leanings af- 
fect the writing of histories as they do the administration of justice. 
Personal views and political attitudes will be apparent to anyone 
who ventures to examine this study of the conflicts and controversies 
aroused by judicial decisions and of the place of the Supreme Court 
in the evolution of political and legal doctrines and practices. The 
belief, which was fostered and supported by the liberal and demo- 
cratic groups at the time the American system of government was 
formed, that a free and acceptable government is one which derives 
its authority from the body of the people is approved with a frank 
recognition of its weaknesses and limitations. So also is the belief 
that the people are capable of self-government and that no other 
form of government is so well adapted to meet the needs of the 
American people. 

Relatively few of the decisions of the Supreme Court have any 
political significance. The greater part of the cases which come to 
the Court involve questions relating to the interpretation of statutes 
which, however important to the litigants concerned, have only a 
slight effect on the economic and political life of the people. From 
the beginning the federal courts, except for the variety of cases which 
arose out of diversity of citizenship, were concerned primarily with 
questions of admiralty and maritime law, with the rights and priv- 
ileges of the Indians, and with the interpretation of revenue laws. 
Eventually issues concerning bankruptcy, patents, copyrights, and 
some important matters of trade, navigation, and commerce came 
to be adjudicated. The annual record of cases appealed to the federal 
supreme tribunal is comprised, in large part, of the settlement of 
legal minutiae which in the long run are likely to have an important 
bearing on the growth of the law and on the determination of indi- 
vidual private rights. But it is not the day-by-day hearing of these 
controversies that has appealed to the interest and imagination of 
the people. The few cases which have not only determined indi- 
vidual rights but have also influenced governmental policies are 
the ones which have resulted in praise or condemnation of the work 
of the Court. It is to these cases that primary attention will be given 
in the ensuing pages. 

To relate the story of the Supreme Court as it has participated in 
the political, economic, and industrial evolution of the people has 
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required a reconsideration of many events and incidents of Ameri- 
can history. Obviously in such a survey frequent use has been made 
of secondary sources. The larger part of the material included in the 
study, however, has been prepared in the process of a reexamination 
and a reinterpretation of source materials, including the considera- 
tion of original documents, letters and diaries. Congressional de- 
bates, Executive papers and orders, and, finally, the decisions and 
opinions of the Justices of the Supreme Court. One who attempts to 
deal with such an extensive period of American history and to delve 
into the variety of sources relating to the Supreme Court keenly 
realizes the incompleteness and the inadequacies of any account of 
its work, and is fully aware of the limitations which condition an 
attempt to form judgments on the nature and significance of the 
work of the Court and its influence on the American ways of life 
and thought. 



Part One 


BACKGROUND FOR THE PREVALENCE OF 
POLITICAL IDEAS AND PRINCIPLES IN THE 
JUDICIAL INTERPRETATION OF THE 
FEDERAL CONSTITUTION 




CHAPTER I 


Constitutional Law and Politics 


-ljLmerican constitutional law has frequently been treated 
in a detached and mechanical manner separated from the facts and his- 
torical conditions out of which it arose. The result of this treatment has 
been to surround the record of the development of this branch of the law 
with an atmosphere of certainty and logical exactness, thereby tending 
to conceal the underlying forces and motives which give color and life to 
the growth of the constitutional structure. If, as Justice Holmes observes, 
experience rather than logic is the life of the private law, is it not likely 
that political and social experience plays a prominent role in the mold- 
ing of the main tenets and principles of public law? Though the method 
of the application of logic and of the criteria of legal rationalization to 
the evolution of constitutional ideas and doctrines has been fully ex- 
plored by historians and legal scholars, the more elusive factors which 
are the mainspring of political and legal action with respect to the funda- 
mental written law have received much less consideration. Sociological 
jurists and those who call themselves “realists” in jurisprudence have 
been inclined to attach less weight to the effect of logic and the syllogism 
than to personal, social, and political factors in the forming of judicial 
judgments. And the pragmatic or realist point of view has led to a re- 
evaluation of some of the basic hypotheses of all legal thinking. One 
cannot proceed far in the analysis of constitutional law without the dis- 
covery that personal, social, and political factors have had a profound 
influence in its development. The imprint of politics may be found in 
almost all phases of constitutional law; and constitutional law has not 
infrequently, moreover, been the controlling and directing force in 
politics. 

The consideration of the relation of constitutional law to politics 
requires, at the outset, an analysis of the issue which arose when written 
fundamental charters were formed, namely, whether the provisions of 
such documents may be regarded as law in the ordinary or conventional 
sense of that term, and also in what way the process of legal interpreta- 
tion affects this branch of public law. Turning to the first of these issues: 
to what extent and under what conditions may the federal Constitution 
be regarded as “law”? 

m 
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The Federal Constitution: “Supreme Law” 
or “Political Document’* 

The American states began, in 1776, the practice of establishing govern- 
ments on the basis of a written instrument or constitution. In 1789 was 
inaugurated the great experiment, as Washington and Hamilton called 
it, of conducting the central government for a union of these states in 
accordance with the provisions and requirements of a written funda- 
mental law drafted at Philadelphia in 1787. A new form of polity was 
evolving in which men placed high value on the efficacy of written 
formulas to guide the conduct of public affairs and to preserve the liber- 
ties which w r ere especially cherished. The adoption of written constitu- 
tions immediately raised some intricate and puzzling questions with 
respect to the significance or status of such instruments. What was the 
relation between the fundamental law and ordinary legislative enact- 
ments? And were the provisions of the written document to be consid- 
ered as law in the usual sense and meaning of that term? Or were 
constitutions primarily political documents which must be interpreted 
and applied by political agencies, due consideration being given to the 
purposes and ideas contained in the instrument as well as the social, 
political, and economic conditions to which their provisions were to be 
applied? 1 Though, in the latter part of the eighteenth century, answers 
were not readily available to such fundamental questions, an attempt 
was made to give at least a tentative basis for the determination whether 
the federal Constitution was “law.” The discussion of this issue first arose 
in connection with the proposal of Luther Martin in the federal Conven- 
tion to include in the Constitution a supremacy clause. 

The supremacy clause .— The fedeial Constitution, as framed and put 
into operation in 1789, declared that “this Constitution and the laws of 
the United States which shall be made in pursuance theieof . . . shall be 
the supreme law of the land, and the judges in every State shall be bound 
thereby, anything in the constitution or laws of any State to the contrary 
notwithstanding.” 2 Luther Martin, one of the foremost advocates of the 
rights of the states in the Philadelphia Convention and opponent of the 

1 The terms “politics" and “political" throughout this treatise are considered in the 
broad sense to include political, social, economic, and personal factors so far as they 
bear on constitutional interpretation and in particular on the policy-determining 
activities of the Judges. 

2 Art. VI, sec. 2. “This declaration, therefore, taken on its face," says Andrew C. Mc- 
Laughlin, “does not leave a shred of state sovereignty as a legal theory of the Union.” 
A Constitutional History of the United States (New York, 1935), p. 184. As will appear 
later, the issue of state vs. federal sovereignty is not so readily disposed of, even as a 
“legal theory." 
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adoption of the Constitution, scarcely realized the import of these words 
when he proposed such a clause for insertion in the Constitution. 3 For 
not only has this clause been made the basis for the developing doctrine 
of federal supremacy in the establishment of interstate relations, but 
along with the provision declaring that judicial powers “shall extend to 
all cases in law and equity arising under this Constitution, the laws of 
the United States, and treaties made or which shall be made, under their 
authority,” 4 it has formed the groundwork for a type of constitutional 
legalism which scarcely has a parallel in the annals of modern govern- 
ment. 

Though the significance of the “supremacy clause” and its relation 
both to state sovereignty and to the review of legislative acts by the courts 
will be considered in detail later, it is impossible to overestimate the 
importance of this clause in placing the imprint of a legalistic mode of 
thinking upon constitutional development in the United States. The 
Constitution was declared not only to be “supreme” but also to be “law.” 
Though the language of the provision mentions state judges only, the 
principle was inscribed therein that “judges in the quiet of their own 
court rooms must maintain the authority of government and the binding 
effect of the Constitution.” 3 There is, therefore, an implication if not an 
“inevitable basis” for the review and possible veto of acts of Congress by 
both the state and the federal courts. 

With the gradual adoption of the principle of judicial review of legis- 
lative acts, the language of the federal Constitution as well as that of 
the state constitutions was considered to be “law.” The judges inter- 
preted and applied its terms as they did the language of statutes so that 
matters of great political import were passed upon apparently with the 
same ease, simplicity, and procedure as the interpretation of a contract 
or the defining of the rights of persons under a will. 

The power of the courts, federal and state, which maintains the articles 
of the Constitution as the law of the land, and thereby keeps each author- 
ity within its proper sphere, A. V. Dicey observed, “is exerted with an 
ease and regularity which has astounded and perplexed continental 

3 Martin’s original resolution was as follows: “That the legislative acts of the United 
States made by virtue and in pursuance of the articles of the Union, and all treaties 
made and ratified under the authority of the United States shall be the supreme law 
of the respective States, so far as those acts or treaties shall relate to the said States, or 
their citizens and inhabitants — and that the judiciaries of the several States shall be 
bound thereby in their decisions, anything in the respective laws of the individual 
States to the contrary notwithstanding.” Agreed to unanimously on July 17 and 
amended on August 23 by adding “This Constitution” at the beginning. The Records 
of the Federal Convention, ed. by Max Farrand (New Haven, 1923), II: 28, 29, 381, 382. 

4 Art. Ill, sec. 2. 5 McLaughlin, op. cit., p. 184. 
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critics.” 6 The explanation is. Dicey thought, that whereas the Judges 
control the action of the Constitution, they nevertheless perform purely 
judicial functions. 7 This duty which not only made the Judges the 
guardians but also the masters of the Constitution was responsible for 
the prevalence of the spirit of legality among the people; in fact, it 
stamped upon the American federal system the dominance of legalism. 8 
The declaration that the Constitution was “law” and that the courts 
were to have cognizance of cases arising under the Constitution, com- 
bined with the prevailing concepts regarding the review of legislation 
by the courts, truly made of every legislature only a subordinate law- 
making body and placed definitive restrictions on all executive and ad- 
ministrative action. 

The question may well be raised, then, whether the Constitution may 
be considered “law” in the ordinary use of that term. Constitutions 
framed and adopted in the United States from 1776 to 1800 had two 
primary objectives— first, to establish a form of government with the 
essential definition and distribution of powers and, second, to assure 
protection to certain individual rights. These charters, of which the fed- 
eral Constitution became the prototype, may be essentially regarded as 
political documents. 

The political nature of written constitutions .— In the first place, the 
provisions of written constitutions were based upon certain fundamental 
assumptions or theories which are essentially political in nature, such, 
for example, as the sovereignty of the people, governments based upon 
the consent of the governed, the right of revolution, and doctrines of 
inherent and inalienable rights. In the second place, throughout the 
instruments other political principles were imbedded in their provisions. 
Whatever its meaning, most of the American constitutions have inserted 
either expressly or by implication the Montesquieu principle of the 
separation of powers. This is in essence a political principle or theory 
of special import in American constitutional history. Moreover, the 
problem which the framers of the federal Constitution faced, that is, the 
distribution of powers between the states and the nation, is fundamen- 
tally political, though the courts may be called upon to aid in defining 
the distributing clauses. 

To a certain extent the Supreme Court has recognized that parts of the 
Constitution are political in nature, and, hence, decisions of the other 

6 A. V. Dicey, Introduction to the Study of the Law of the Constitution (8th ed., 
London, 1927), p. 159. 

7 This contention is one which will not stand the test of strict analysis, as will appear 
in the following pages. 

8 Dicey, op. cit., pp. 170-171. 
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departments of government arising thereunder are not deemed subject 
to judicial cognizance. Thus, the requirement that the states shall have 
a republican form of government has been left to the legislative and 
executive departments for determination . 9 Likewise, among other mat- 
ters, the courts have declined to examine issues relating to the negoti- 
ation and termination of treaties, to the beginning and ending of war, 
or to the recognition of states or governments . 10 Many of the provisions 
relating to the organization and the operation of the Legislative and 
Executive departments of the federal government are considered as a 
matter of course outside the scope of the jurisdiction of the federal 
courts . 11 So significant and so extensive are these issues that this method 
of avoiding conflicts with the other departments has been suggested as 
the most reasonable and appropriate basis for the Court to decline to 
consider many of the controversial questions now arising under the due 
process of law clause . 12 At least the doctrine of the political nature of 
certain provisions of the Constitution is so well recognized that it would 
not be difficult or indefensible for the Court to extend its application. 
An examination of the provisions of the federal Constitution reveals 
that a large part of its provisions are governmental or political rather 
than legal in nature. The Judges are indeed the “cartographers who give 
temporary definiteness but not definitiveness to the undefined and ever- 
shifting boundaries between State and Nation, between freedom and 
authority /’ 13 

Phrases, such as habeas corpus, ex post facto , double jeopardy, infa- 
mous crime, unreasonable searches and seizures, and trial by jury, had 
fairly well-defined legal meaning when inserted in constitutions, but they 
comprise only a small part of the written instrument . 14 It scarcely seems 
necessary to note that the latter phrases come more readily within the 
scope of judicial interpretation and application than the former, though 
for the purposes of judicial review and the supremacy clause, they have 
been considered in the same category. Finally, constitutions contain 
phrases like “the law of the land” or “due process of law” serving as vague 
legal standards in the application of which wide differences of opinion 
arise. Provisions having essentially political meaning and implications 

0 Pacific States Tel. and Tel. Co. v. Oregon, 223 U. S. 1 18 (1912). 

10 Foster v. Neilson, 2 Pet. 253 (1829). 

11 See Oliver P. Field, “The Doctrine of Political Questions in the Federal Courts,” 
8 Minn. Law Rev. (May, 1924), 485. 

13 Maurice Finkelstein, “Judicial Self-Limitation,” 37 Harv. Law Rev . (Jan., 1924), 
338 . 

18 Felix Frankfurter, ed., Mr. Justice Holmes (New York, 1931), p. 51. 

14 For dassification of constitutional issues, see analysis by Felix Frankfurter, ed., 
op. cit., pp. 48 ff. 
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and phrases of indefinite meaning require different treatment from the 
more exact legal terms which constitutions contain. But, as a rule, all the 
provisions of written constitutions are treated as law with the customary 
connotations attached to that phrase. 

Any attempt to answer the inquiry whether or not the federal Consti- 
tution is “law” in the ordinary or conventional sense of the word must 
take into account also a difference in fundamental assumptions or postu- 
lates which is characteristic of the growth of written constitutions. With 
the assertion that the Constitution is law, it was soon assumed as a 
corollary to it that any action within its scope contrary to the Constitu- 
tion was not law and that it was the duty of courts as custodians of the 
law, when such conflicts were discovered, to hold the challenged legisla- 
tive or executive action void. Thus, the “supreme law” phrase appeared 
to make judicial review inevitable, and judicial review gave assurance 
that the Constitution would be declared and applied as law. With the 
Constitution being regarded as enforceable in the courts and to be 
treated as other laws are treated, it was assumed that no distinction 
should be made between provisions which were primarily political in 
character and those which had more exact legal import. With this atti- 
tude toward the Constitution— the written document being declared to 
be law— a chain of reasoning with seeming logical necessity and exactness 
was constructed. The assumption and the premises arising therefrom 
were presumed to be so clear and necessary to certain lawyers and jurists 
that the doctrine of review of acts of Congress was deemed to be expressly 
warranted by the language of the Constitution. 

Since the framing of the federal Constitution many countries adopting 
written constitutions have accepted other assumptions which have given 
a different meaning to the provisions of these instruments. Vattel, who 
was one of the first writers to advocate a written constitution as a desir- 
able medium for the embodiment of the fundamental laws of a society 
and who was frequently quoted in the formative period of American 
constitutional development, expressed the view which has become the 
dominant one in those countries in Europe where written constitu- 
tions still have validity and are enforced. “If,” said Vattel, “there arise 
in the State disputes over the fundamental laws, over the public admin- 
istration, or over the rights of the various powers which have a share in 
it, it belongs to the Nation alone to decide them, and settle them accord- 
ing to its political constitution.” 1 ' In other words, disputes arising among 
the departments and over the distribution of powers were political in 

15 E. de Vattel, The Law of Nations or The Principles of Natural Law, trans. by 
Charles G. Fenwick from the edition of 1758 (Washington, 1916), p. 19. 
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nature and were to be settled by political methods similar to those by 
which the constitution was formed. Here, then, in germ at least, was a 
statement of what has come to be the prevailing doctrine of Continental 
Europe to the status and significance of written constitutions. The con- 
stitution is essentially a political document . 

Where written constitutions are formulated and applied in Conti- 
nental European countries, the constitution is regarded mainly as a 
document comprising groups of political laws which are in charge of the 
political departments to interpret in doubtful cases. Essentially, the 
guardianship of the constitution in these countries belongs to the legis- 
lative or lawmaking agencies of the government. 

The theory of the separation of powers which is held by American 
judges to involve, of necessity, judicial review of legislative acts and the 
declaration of the supremacy of the constitution as law is, therefore, 
frequently considered to have exactly the opposite result. Following the 
principle that there are only two great functions of government, namely, 
to make and to execute the laws, and that, of necessity, these functions 
must be carried out with the closest unity and cooperation possible, the 
judiciary is regarded as subordinate to the other departments. Instead of 
establishing through judicial review, as American judges contend, a 
government of laws and not of men, European jurists and statesmen have 
claimed that under a constitutional regime it is precisely because the 
law is supreme that the legislature is placed above the other powers. 

It follows, of necessity, then, that the provisions and limitations of the 
constitution are not laws in the ordinary meaning of the term and that 
they cannot form the basis of a case or contention before a court. A 
controversy regarding the meaning of a constitutional provision is not 
then a justiciable controversy . The basic assumptions, therefore, on 
which the American constitutional structure was founded— that consti- 
tutions are laws in the usual meaning of that term and that a case or 
controversy involving an alleged conflict between a constitutional pro- 
vision and a statute or executive order is necessarily subject to judicial 
cognizance and review— have been regarded as legally unsound and 
politically impracticable . 10 

That the theory and practice with respect to written constitutions 
which were gradually adopted in Europe were familiar to American 
publicists is indicated on numerous occasions. Taking the opposite view 
from Chief Justice Marshall in Marbury v. Madison 17 and also that of 

16 See my article on “Some Phases of the Theory and Practice of Judicial Review of 
Legislation in Foreign Countries,” 24 Amer. Pol . Sci . Rev. (Aug., 1930), 588 ff. 

17 1 Cranch 137 (1803). 
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many other judges. Judge Bland of Baltimore maintained that the 
“right to enforce the observance of [constitutional] limitations rests 
with, and belongs exclusively to, the people, and cannot in any manner, 
be enforced by the judiciary. A constitutional limitation is then, the 
voice of the people addressed to the public agents respectively, in rela- 
tion to their separate and distinct duties. ... It is the business and duty 
of each department to attend to the constitution, only so far as regards 
its own proper checks and limitations, and not as relates to those of 
others .” 18 

Failure to recognize these diametrically opposite assumptions and 
the implications involved in constitutional interpretation has had a 
marked influence on the development of American constitutional law. 
Starting with the assumption that the written constitution is comprised 
of laws and that when conflicts arise between these laws and the acts of 
other governmental agencies, the courts, whose duty it is to apply the 
law, must compare the two and must sustain the higher or supreme law 
in preference to that of any inferior agency, a train of reasoning was 
started which, by a peculiar type of legal logic, arrived at the essential 
features of the American doctrine of judicial supremacy. This assump- 
tion and its related postulates were used by Chief Justice Marshall in 
his opinion in Marbury v. Madison when he formulated what to him 
appeared to be a logical structure for the American doctrine of judicial 
review and which has become ^he standard for American legal thought 
relating to this matter . 19 Justice Gibson observed 20 that Marshall assumed 
the whole ground of the dispute and gave weak and inconclusive reasons 
for his judgment, but its mythical and fictional character has never been 
seriously questioned by the prevailing opinion among the bench and 
bar in the United States. 

Judicial review and the legal natme of written documents .— With 
the acceptance of the reasoning and dicta of Chief Justice Marshall and 
others who agreed with him relating to the right of the courts to review 
legislative acts, the primary nature of a written constitution as a politi- 
cal document was not changed. Judges merely began to pass on questions 
political in nature and significance as if they were purely legal in char- 

18 The Opinion of Judge Bland on the Right of the Judiciary to declare an act of 
Assembly Unconstitutional and also, on the Constitutionality of the Act investing 
County Courts with Equity Jurisdiction (Baltimore, 1916), pp. 24, 25. For a brief 
analysis of Judge Bland’s views regarding the nature of written constitutions, consult 
Charles Grove Haines, The American Doctrine of Judicial Supremacy (Berkeley, 1932), 
pp. 261 ff. 

u For an analysis of Marshall's reasoning in this case, see below, pp. 249 ff. 

^Eakin v. Raub, 12 S. and R. 330, 353. See also The American Doctrine of Judicial 
Supremacy, pp. 199 ff. 



Constitutional Law and Politics 17 

acter and as if legal methods and logic were the only factors employed 
in their interpretation. An analysis of the work of the Supreme Court 
indicates that to a considerable extent this effort to combine the political 
and legal phases of the Constitution under the same category by no 
means concealed the underlying political nature of many of the contro- 
versies with which the courts were concerned . 21 Furthermore, it is obvious 
that the acceptance of the usual European assumption that written con- 
stitutions are political laws and not within the jurisdiction of the courts 
would have changed the entire status of constitutions in the American 
political system. 

How, then, did the foremost American legal theory develop that, at 
least for purposes of constitutional interpretation, the terms and phrases 
of a written constitution are to be considered “laws,” that is, laws subject 
to judicial cognizance and application in the same manner as statutes 
or the phrases and principles of the common law to be applied by the 
courts? A satisfactory answer to this query may be found only in the 
history of the American doctrine of judicial review of legislation. This 
history, however, has been so carefully and systematically examined and 
discussed that it is unnecessary to give more than a short statement of 
the conflicting views which were expressed in the federal Convention 
and in the adoption of the Constitution . 22 

The notion that the provisions of written constitutions were laws, sub- 
ject to interpretation as statutes were interpreted, w T as, no doubt, emerg- 
ing as an incipient legal doctrine prior to the Convention’s approval of 
Luther Martin’s supremacy clause. Beginning with James Otis, the some- 
what unreliable opinions and dogmas of Sir Edward Coke were quoted 
to the effect that the judges when they deem an act of Parliament as 
contrary to natural equity will declare it void . 23 A court in New Jersey 
had considered the Constitution as a superior law and refused to apply 
a statute regarded in conflict with it . 24 And James Iredell had presented 
to a North Carolina court the argument that the state constitution is 

21 The constitutionality of a statute, maintains Horace A. Davis, “is fundamentally 
a political and not a legal question” and, in his opinion, decisions of the courts which 
restricted legislation so far as they went beyond the specific language and express re- 
quirements of the Constitution were in effect constitutional amendments. The Judicial 
Veto (Boston, 1914), pp. 5 ff. 

22 See Charles A. Beard, The Supreme Court and the Constitution (New York, 1912), 
Edward S. Corwin, The Doctrine of Judicial Review (Princeton, 1914), and Haines, 
The American Doctrine of Judicial Supremacy. 

23 See Quincy Reports, pp. 521 ff. 

24 Holmes v. Walton; cf. Amer. Hist. Rev. (Apr., 1899), IV: 456, and The American 
Doctrine of Judicial Supremacy, chap v. For criticism of the view that Holmes v. Wal- 
ton is a bona fide precedent for judicial review of legislative acts, see Louis B. Boudin, 
Government by Judiciary (New York, 1932), I: 534 ff. 
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to be considered law and any statutes deemed in conflict therewith must 
be considered by the judges as void. Following Iredell's argument the 
court held the act in question invalid . 23 

Gerry, King, Madison, Martin, Morris, and Wilson expressed opin- 
ions favorable to judicial review of legislative acts in the federal Con- 
vention . 26 In their official character, thought Martin, the judges will have 
a negative on the laws. So far as these men were responsible for the 
language of the Constitution, it is probable that the provisions on 
judicial powers were so worded as impliedly to sanction the exercise of 
power by federal courts, to a limited degree at least, and to declare laws 
of Congress invalid. It was perhaps deemed advisable by those favoring 
nationalism and the centralization of judicial power to allow the definite 
assertion of the right of judicial review to come through interpretation 
of the language of the Constitution rather than to arouse controversy 
and suspicion by incorporating a direct grant to the Judiciary . 27 In the 
state ratifying conventions John Marshall thought that when the Judges 
deemed an act as infringing the Constitution “they would not consider 
such a law as coming under their jurisdiction. They would declare it 
void .” 28 Others who shared this view were Samuel Adams of Massa- 
chusetts, Grayson and Pendleton of Virginia, Martin and Hanson of 
Maryland, Wilson of Pennsylvania, Davie and Iredell of North Carolina, 
and Ellsworth of Connecticut . 29 

Mercer of Maryland, however, claimed “laws ought to be well and 
cautiously made, and then be uncontrollable.” John Dickinson and 
Benjamin Franklin of Pennsylvania, Richard Spaight of North Carolina, 
and Gunning Bedford of Delaware expressed similar opinions. These 
men were among the group who agreed with Franklin that : t would be 
improper to put it in the power of any man to negative a law passed by 
the legislature because it would give him control over the legislature . 80 

The issue whether the federal courts were to review and to declare 
invalid laws of Congress was not passed upon directly by the federal 
Convention. Among the resolutions presented in the Randolph plan 
was one providing for a council of revision modeled after the one in 
New York which authorized something in the nature of veto in a board 

25 Bayard v. Singleton, 1 Martin 44 (1787). 

26 See Farrand, op. cit., I: 76, 97, 98, 109; II: 93, 299. 

27 The American Doctrine of Judicial Supremacy , p. 134. 

28 Elliot’s Debates (2d ed.). Ill: 553. 

29 Farrand, op. cit., pp. 548, 567; I: 189, 380; II: 131, 196; IX: 155, 156; and John Bach 
McMaster and Frederick D. Stone, eds., Pennsylvania and the Federal Constitution, 
1787-1788 (Lancaster, 1888), p. 354. 

“Farrand, op . cit., I: 109, and II: 298; Elliot’s Debates (2d ed., 1888), V: 429. 
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comprised of executive and judicial officers. This plan twice met with 
disapproval . 31 Madison, who urged the adoption of the device of a 
council of revision, gave the reasons on which his view was based in his 
observations on the draft of a constitution for the state of Virginia. 
According to this draft, before measures under consideration were en- 
acted into law they were to be separately submitted to the executive and 
judicial departments. If either department objected to the bill, a two- 
thirds vote would be necessary to pass the measure; if both departments 
objected, a three-fourths affirmative vote would be required. If either or 
both departments objected to a bill as violating the constitution, it was 
to be suspended until an election of members of the assembly had inter- 
vened and then reenacted by two-thirds or three-fourths votes of both 
houses, as the case may require. Neither the judges nor the executive 
were to have authority to declare a law thus enacted invalid. 

Madison said the reasons for these proposals were as follows: “In the 
state constitutions and indeed in the federal one also, no provision is 
made for the case of a disagreement in expounding them; and as the 
courts are generally the last in making the decision, it results to them 
by refusing or not to execute a law, to stamp it with its final character. 
This makes the judiciary department paramount in fact to the legisla- 
ture, which was never intended and can never be proper .” 32 

It was the opinion of Charles A. Beard , 33 after an extensive analysis 
of data regarding judicial review of legislation, that the arguments and 
assumptions of the members of the Convention generally approved the 
view that the Judiciary would exercise considerable control over legis- 
lation. A similar analysis of the opinions expressed at this time has led 
to the conclusion that the issue of judicial review of acts of Congress 
was left undetermined by the Convention . 34 

The adoption of the supremacy clause, it is contended, not only 
settled the question of national sovereignty being paramount to State 
rights, but it also settled the Court's right of review of acts, both federal 
and state, to see if they conformed to the provisions of the Constitution. 
“If the Constitution is law,” maintains Andrew C. McLaughlin, “noth- 
ing contrary to it can also be law,” for judges are bound to recognize the 
Constitution and, in so doing, must treat it as law. Thus, he continues, 

81 Farrand, op. cit., II: 80, 298. 

82 Gaillard Hunt, ed.. The Writings of James Madison (New York, 1900), V: 294, 295. 

33 Cf. The Supreme' Court and the Constitution (New York, 1912), pp. 15 ff. For sup- 
port of this opinion see Frank E. Melvin, “The Judicial Bulwark of the Constitution,’* 
8 Amer. Pol. Sci. Rev. (May, 1914), 167 ff. 

34 Horace A. Davis, The Judicial Veto , chap. iii. Edward S. Corwin substantially 
agrees with this view; cf. 7 Amer. Pol. Sci. Rev. (May, 1913), 330. 
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“the Constitution is plainly declared to be law , enforcible in courts , to 
be handled as other law is handled, to be treated with the respect with 
which other laws are treated, to be enforced as other laws are enforced .” 35 
Though the state judges only are charged to be bound by the Constitu- 
tions as law, McLaughlin logically thinks that federal Judges must be 
likewise bound. In his opinion this logic was strengthened by something 
approaching an express grant when the federal courts were given juris- 
diction over all cases arising under the Constitution and laws of the 
United States. The Martin resolution, it is argued, therefore not only 
made judicial review of acts of Congress inevitable, but, along with the 
clause granting jurisdiction to the federal courts, it gave express author- 
ity for its exercise. The only necessity, then, was to see that the Con- 
stitution was made law and had the qualities of fundamental law. It 
would then be the duty, not of the Supreme Court alone, but of all state 
and national courts, to recognize it as law and to apply it in controversies 
coming before them. This, then, was regarded as the great discovery 
made at the time of the formation and adoption of the Constitution. 

Nor can Edward Channing see any other alternative than that which 
some members of the federal Convention saw; that is, the determination 
to establish a national tribunal with authority to decide the constitution- 
ality of both state and national laws. The declaration that the Constitu- 
tion and the laws and treaties made under it “shall be the supreme law 
of the land” could, as he sees it, “have only one meaning. Moreover, 
standing apart from the legislative branch and the executive, they set a 
Supreme Court with power to hear and determine all cases in law and 
equity arising under the Constitution. These phrases made the national 
Judiciary all powerful, and there can be little question that the members 
of the Convention so intended .” 36 Claude H. Van Tyne, commenting on 
the supremacy clause, and declaring the Constitution and laws made in 
accordance therewith the law of the land and therefore enforcible in 
the courts together with the principle that the federal government might 
operate directly upon individuals, concluded that the issue of state 

85 Constitutional History of the United States , pp. 184, 185. At an earlier date Mc- 
Laughlin wrote as follows: “Possibly the framers did not consciously intend by these 
words expressly to declare that the federal courts would have the right in all cases to 
declare a law of Congress void because exceeding constitutional limits. As to this it is 
hard to speak with absolute assurance. Certainly the Constitution was by this clause 
recognized and proclaimed as law, and we may at least assert that by force of logic, if 
not because of the full conscious purpose of the members of the Convention, this power 
was bestowed — the power to declare of no effect an act of Congress contrary to the law 
of the land.” The Confederation and the Constitution, American Nation Series (New 
York, 1905), pp. 250, 251. 

36 History of the United States (New York, 1926), III: 497, 498. 
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sovereignty was settled by making the national government supreme and 
by leaving to the people nothing but the right of revolution. 87 

Extracts such as the above have been cited to show, in the opinion of 
historians, that there is good ground for the contention that the lan- 
guage of the Constitution expressly grants to the federal courts the 
authority to declare invalid acts of the state legislatures and of Congress 
deemed in conflict with the Constitution. Following this line of argu- 
ment constitutional lawyers have recently asserted the view that since 
the Constitution authorized the state judges not only to consider the 
validity of acts of Congress but also the validity of the acts of their co- 
ordinate state legislatures, it can scarcely be presumed that it was not 
intended by this language to give the federal courts what was in effect 
granted by the twenty-fifth section of the Judiciary Act of 1789, that is, 
the authority to review such decisions. Any doubt which may arise 
regarding such presumption may, it is maintained, be resolved by 
reference to the grant of judicial power to all cases arising under the 
Constitution, laws, and treaties of the United States, and the express 
authorization of the Supreme Court to exercise appellate jurisdiction 
in such cases. When a state court passes on the validity of an act of Con- 
gress or interprets a provision of the Constitution, the Supreme Court 
must be conceded the power of review of such cases else the appellate 
power would not extend to all cases arising under the Constitution. 38 
Thus, the supremacy and jurisdiction clauses of the Constitution are 
assumed to be equivalent to an express grant conferring upon national 
courts power to pass on the validity of acts of Congress. 

Following the prevailing opinion among historians and jurists, Wil- 
liam Draper Lewis says that one of the chief defects of the Constitution 
as drafted by the members of the federal Convention was its failure to 
designate the body having the power to decide— finally— disputed ques- 
tions of constitutional interpretation. As a result of this defect there was, 
Lewis maintains, no authoritative interpretation of the effect of the pro- 
visions of the Constitution in limiting state action and no sanction was 
prescribed to compel state judges, executive officers, and legislatures to 
respect the supremacy of the Constitution, laws, and treaties of the 
United States. 38 An attempt was made, in part at least, to remedy this 
defect in the federal fundamental law by the passage of the twenty-fifth 

37 “Sovereignty in the American Revolution: An Historical Study,” Amer. Hist. Rev. 
(Apr., 1907), XII: 529 ff. 

38 See book review by D. O. McGovney, 21 Calif. Law Rev. (Sept., 1933), 638 ff„ and 

Hearings before the Judiciary Committee of the Senate on President Roosevelt’s Pro- 
posal for Reform of the Federal Judiciary, Senate Bill 1392, Mar. , 

39 Interpreting the Constitution (Charlottesville, 1937), p. 11. . - . . * > ^ ‘ 
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section of the Judiciary Act of 1789. For more than a quarter of a cen- 
tury the interpretation and application of this section was the cause of 
frequent political controversies between the federal government and 
the states. 

Whatever may have been the intention of the framers of the Consti- 
tution, Congress, in the passage of the Judiciary Act of 1789 organizing 
the Supreme Court and the lower federal courts, took an important step 
toward the establishment of the legal significance and the supremacy 
of the Constitution as law. The twenty-fifth section of the act, which 
appears to have elicited little discussion in Congress, provided that cases 
may be reexamined, reversed, or affirmed in the Supreme Court of the 
United States when an issue was raised in a state court regarding the 
validity of state action on the ground that the state act was repugnant 
to the Constitution, laws, or treaties of the United States, and when 
there was drawn into question the construction of any clause of the 
Constitution, treaty, or statute of the United States and the decision was 
against the title, right, privilege, or exemption claimed by either party. 40 

The purpose of this section was obviously to grant to the Supreme 
Court the right of review when a contention arose that a state court in 
its opinion and judgment failed to give the appropriate effect to the 
Constitution, laws, or treaties of the United States. From the language 
of this section “we are led to conclude,” says Andrew C. McLaughlin, 

that the federal Supreme Court could agree with the state tribunal as well as disagree; 
therefore the Judiciary Act, even though it makes no specific declaration of the power, 
assumes the right of a court, either state or national, to declare congressional acts void. 
As this fundamental statute was enacted by men, some of whom had been active in the 
federal Convention, we are entitled to gather from it evidence of the mention of the 
framers to recognize this important judicial power. 41 

McLaughlin thus expresses the view which many legal historians have 
been inclined to accept, namely, that the supremacy clause of the Con- 

40 Statutes at Large , I: 85-87. It was enacted “that a final judgment or decree in any 
suit, in the highest court of law or equity of a State in which a decision in the suit 
could be had, where is drawn in question the validity of a treaty 01 statute of, or an 
authority exercised under the United States, and the decision is against their validity; 
or where is drawn in question the validity of a statute of, or an authority exercised 
under any State, on the ground of their being repugnant to the Constitution, treaties 
or the laws of the United States, and the decision is in favor of their validity, or where 
is drawn in question the construction of any clause of the Constitution, of a treaty, or 
a statute of, or commission held under the United States, and the decision is against 
the title, privilege or exemption specially set up or claimed by either party, under such 
clause of the said Constitution, treaty, statute or commission, may be reexamined and 
reversed or affirmed in the Supreme Court of the United States upon a writ of error.” 
For an analysis of the debate in Congress on this act, see Charles Warren, “New Light on 
the History of the Federal Judiciary Act of 1789,” 37 Harv. Law Rev. (Nov., 1923), 49. 

41 Constitutional History of the United States , pp. 236, 237. 
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stitution, the jurisdiction provision relating to the federal courts, and 
the twenty-fifth section of the Judiciary Act of 1789 are conclusive evi- 
dence that the makers of the Constitution expected the courts to pass 
on the validity of acts of Congress and of the state legislatures concerning 
whether or not they were in pursuance of the Constitution. But Mc- 
Laughlin, as well as other historians of the period, fails to point out that 
the crucial issue was not whether the federal courts could decide the 
validity of such acts, for it was taken for granted by most of the promi- 
nent men of the time that the courts should exercise such authority. The 
issue was whether a decision of the Supreme Court pertaining to the 
meaning of the Constitution was a final and conclusive decision on all 
points and, under all circumstances involved in the decision, bound the 
other coordinate departments of the government; and, if a question of 
ultimate political authority was concerned, bound the states. To concede 
the right of judicial review of legislation, whether it be looked upon as 
granted expressly or developed by implication from the language of the 
Constitution, is quite a different matter from the contention that a 
decision of a court-one of the coordinate branches of government— is 
such a final and authoritative exposition of the fundamental law that 
the other departments of the government were bound thereby. The view 
that the coordinate departments must accede to the interpretation of 
the Judiciary even with respect to the scope of their own powers was far 
from generally accepted at this time. Moreover, on the issue of the su- 
premacy clause, the jurisdiction provision and the Judiciary Act of 
1789 shed little light. This is the issue on which Hamilton and Marshall 
became the great proponents on the one side and Jefferson and Madison 
on the other. The arguments pro and con will be presented in later 
chapters. 42 

But the presumed inescapable logic leading to the American doctrine 
of judicial review will not bear critical scrutiny. The proposal to use 
force to bring into line a recalcitrant state, though included in both the 
Virginia and New Jersey plans for union, was soon abandoned, as was 
also the direct authority to veto or nullify state laws. Both of these means 
of coercion were obviated in part by the acceptance of the general 
principle that the federal government would operate directly on indi- 
viduals rather than through the medium of the states. Speaking of the 
issue of federal supremacy, Oliver Ellsworth raised the query, shall it 
be a coercion of law, or a coercion of arms?— and indicated that he was 
“for coercion by law— that coercion which acts only upon delinquent 
individuals. This Constitution does not attempt to coerce sovereign 

42 For the consideration of the arguments on this issue, see especially chaps, x-xv. 
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bodies, States, in their political capacity. No coercion is applicable to 
such bodies, but that of an armed force .” 43 Madison, also, in referring 
to the rejection of military power for the enforcement of state obliga- 
tions, seemed pleased at the adoption of the alternative of “a govern- 
ment which, instead of operating on the States should operate without 
their intervention on the individuals composing them .” 44 

The plan of coercion by legal methods over state acts in conflict with 
federal powers was undoubtedly the purpose of the supremacy clause. 
And it may be assumed from this clause, as was expressly provided by 
the twenty-fifth section of the Judiciary Act, that the federal courts 
might be called upon to review and revise the decisions of state courts 
so far as they undertook to interpret the grants of power to the federal 
government. That the general agreement concerning the principle of 
federal supremacy, with the Judges carrying the principle into effect, 
gave warrant to the federal courts to place an exclusive and final inter- 
pretation upon the Constitution, which was subject only to reversal by 
constitutional amendment, so far as the grant of powers to the coordinate 
departments was concerned, was a gratuitous assumption that had rela- 
tively meager evidence to support it and ran counter to the prevailing 
views and theories of the time. 

It is necessary to recognize that the developing opinion regarding the 
authority of Judges to review legislative acts was designed, so far as the 
opinions of the conservatives were concerned, primarily as a check which 
the Judiciary might use to prevent legislative encroachments on judicial 
powers. It was part of the check and balance philosophy whereby the 
supremacy of the legislature was to be curtailed in a limited field. For 
the liberals such a check was especially desirable so that personal and 
individual rights should not be interfered vvith by overzealous officials. 
It formed part of the theory of confining government functions to the 
narrowest limits and was favored by Jefferson during the Revolutionary 
period. The idea that Judges might refuse to enforce arbitrary official 
acts was part also of the prevalent theory that it was the plain and un- 
mistakable duty of all citizens, and to a special degree those charged 
with public responsibilities, to resist the enforcement of arbitrary and 
unwarranted acts. In this respect it was closely akin to the doctrine of 
revolution which held a foremost place in the political views of the 
time. In general, men thought of judicial review as a device to call atten- 
tion to what appeared to be the unwarranted exercise of public powers 
in the hope that errors might be corrected. If the Judges found fault 

48 Elliot’s Debates, II: 196-197. 

44 Letters (1865 ed.), I: 344. 
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with an act of the legislature, it was done primarily to bring the matter 
to the attention of the legislature or to seek further instructions from 
the source of public authority— the people. Moreover, it was often neces- 
sary for the legislature to repeal the obnoxious act in order to release 
the people from the effect of its enforcement. The notion that judicial 
decisions bound the other departments and fixed irrevocably the mean- 
ing of the Constitution was seldom asserted before the debate on the 
Repeal Act of 1802 took place. Few men at this time considered judicial 
decisions in this field as having such a finality as was later claimed for 
them. 45 

The contention, then, that the terms and provisions of the federal 
Constitution are to be considered “law” according to the ordinary mean- 
ing and significance of that term can only be accepted with important 
qualifications and explanations. Parts of the Constitution may not be 
considered law in the usual sense of that term. Other parts have come to 
be regarded “law” only as the result of the general approval of certain 
postulates, when obviously the interpretation of the language of the 
Constitution in accordance with other postulates gives effect to its pro- 
visions as law only to a qualified and limited degree. The treatment of 
the entire Constitution as law to be interpreted by the courts and applied 
as such was not accorded general acceptance until the latter part of the 
nineteenth century. 

With the developing doctrine of judicial review of legislation there 
was a growing tendency, particularly on the part of the conservative 
groups, to assert the doctrine that it was the duty of the courts to place 
final and authoritative interpretations upon the language of the written 
instruments. Judges called upon to make these interpretations followed 
the familiar methods and techniques of the common law. The process of 
legal interpretation, then, was the channel through which the provisions 
of the federal Constitution took their formal and definitive meaning. In 
more than three hundred volumes of the decisions of the Supreme Court 
of the United States, all but a few of the provisions have been explained 
and elaborated by the interpretative language of the decisions of the 
Court. The meaning of the Constitution has been so dependent upon 
such interpretation and elaboration by the Justices that the Supreme 
Court has frequently been called a continuous “constitutional conven- 
tion.” 48 The method and procedure of the Court in performing this func- 

45 See below, pp. 227 ff., and Don Ensminger Mowry, “Political and Party Aspect of 
the National Judiciary,” Amer. Hist. Mag. (Jan., June, Sept., 1908), III: 83, 90. 

40 For an excellent summary of the changes made in the Constitution by the process 
of interpretation, see “The Constitution of the United States at the End of One Hun- 
dred Fifty Years,” with an Introduction by Hugh Evander Willis (Bloomington, 1939). 
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tion have not been free from differences of opinion and sometimes acute 
controversy regarding the appropriate place and duty of the Judges in 
the interpretation and application of the fundamental law. To appre- 
ciate the role of the Supreme Court in the evolution of American gov- 
ernment and politics it becomes necessary, therefore, to consider the 
process of legal interpretation. 

The Process of Interpretation 

Despite efforts to develop a science of interpretation of the law, the proc- 
ess is still an art and not a science, and, as Continental jurists contend, 
“it implies not knowledge but skill.” Moreover, it is not always duly 
recognized that the so-called rules governing interpretation are not law 
and are seldom the result of the legislative will. 

Interpretation is ordinarily understood to involve an attempt to find 
the meaning of a legal rule, especially a written rule, and an endeavor 
to discover the intention of its author. Interpretation in Rome had a 
different meaning. Roman jurisprudents, according to Puchta, were 
“intermediators, so to speak, between the letter of the statute and real 
life, and as such it was their business not to stick to the literal contents 
of the statute and the original intention of the legislator, but to adapt 
the letter to the needs of actual life and to make the application of the 
statute practicable .” 47 But in the course of the development of the law 
interpretation has had other objectives. 

The usual methods of interpretation as described by the commenta- 
tors are the linguistic, the logical or systematic, and the histoiical. 4S The 
linguistic or grammatical method involves a search for the true import 
of the words in a statute as understood in customary usage. In general 
the application of the linguistic method led :o the acceptance of a narrow 
and literal meaning of words according to their customary usage. But 
at times judges were inclined to extend the will of the legislature as much 
as possible and the theory was followed that a word is not, ordinarily, to 
be taken in a mere partial, narrow, or literal meaning. This resulted in 
the adoption of the principle of broad interpretation. The object of the 

47 Cf. G£za Kiss, “Equity and Law,” Science of Legal Method , Modern Legal Philos- 
ophy Series (Boston, 1917), IV: 149 and Georg Friedrich Puchta, Kursus der Institu- 
tionen (4th ed., 1853), I: 316. 

48 Cf. Karl Georg Wurzel, Science of Legal Method, p. 359. From another approach 
three stages in the process of interpretation have been designated, as follows: first, the 
literal stage, when words are taken literally; second, the positive stage, when the will 
of the lawgiver is sought and carefully followed; and, third, the positive stage, when 
the text is not regarded as an all-sufficient guide and the opinions of judges are in- 
fluenced by the exigencies of social life. Roscoe Pound, quoting Vandereycken, Science 
of Legal Method, p. 223. 
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logical or systematic method of interpretation is to arrive at the legis- 
lative intent or motive where the meaning may not be entirely clear 
from the words by comparing words or entire provisions of statutes with 
those of a similar character. This method often strives, where the purpose 
of the statute appears ambiguous, to discover in the language selected a 
single harmonious intent or purpose. By the historical method it is the 
aim of the interpreters to discover the sense or meaning which was in- 
tended to be attached to the words when they were originally discussed 
and approved in the legislature and inserted in the statute. Extensive 
use has been made of this method in the interpretation of constitutions 
and particularly in seeking the meaning of the provisions of the federal 
Constitution by referring to the debates in the Philadelphia Convention 
and in the state ratifying conventions . 40 In the process of constitutional 
interpretation the generally approved theory is that the primary object 
of the Justices is to discover the intent of the written document so that, 
with respect to collateral materials employed, they may be used merely 
to reveal or clarify the intent of the framers . 60 TenBroek gives ample 
evidence to demonstrate that this theory, which has frequently received 
judicial approval, does not stand in the way of the actual examina- 
tion and use of extrinsic aids when the Justices regard such procedure 
advisable. 

The conventional assumption that there is such a simple undifferenti- 
ated thing as the will of either a legislature or a constitutional conven- 
tion is largely mythical . 51 Actually the provision to be interpreted was 
the result of the activities of a few individuals. Into the language which 
was put into the provision have gone the intent or will of these indi- 
viduals, with the meaning they intended to convey, and the motive or 
motives for securing such legislative action. 

Interpretation, which must be distinguished from mere application, 
whereby the judge determines whether the facts of a particular case 
fall within the rule, principle, or standard deemed pertinent, involves 
a mental process in which the words are mere symbols for intricate 
and complex modes of thought. The Judiciary must reconstruct these 

49 For a thorough study of the use of convention debates and related materials in 
constitutional construction see articles by Jacobus tenBroek on “Admissibility and Use 
by the United States Supreme Court of Extrinsic Aids in Constitutional Construction,” 
26 Calif. Law Rev. (Mar., May, Sept., 1938), 286, 437, 664; and 27 Calif. Law Rev. (Jan., 
May, 1939), 157, 399. 

60 Cf. Thomas M. Cooley, Constitutional Limitations (8th ed., 1927), I: 124, 125; and 
Joseph Story, Commentaries on the Constitution of the United States, I, sec. 405. 

n “That the intention of the legislature is undiscoverable in any real sense is almost 
an immediate inference from a statement of the proposition,” is the view of Max 
Radin, “Statutory Interpretation,” 43 Harv. Law Rev. (Apr., 1930), 863, 870. 
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thought processes by the light of its own experiences. Language is not 
merely the instrument by which we think, but it directs our thinking 
into certain paths. Taking the words as symbols, the person whose duty 
it is to apply them must reexpand or recreate the thought which was 
intended to be conveyed. In viewing the procedure of legislatures in the 
making of laws, and of courts in their interpretation, and taking into 
account the differences of personality and community interest, as well 
as the variations caused by the lapse of time and change of environment, 
we may well agree with John H. Wigmore that “words are far from fixed 
things; they are the most fluent and indefinite of things.” 52 It was Justice 
Holmes who said that “a word is not a crystal, transparent and un- 
changed, it is the skin of a living thought and may vary greatly in color 
and content according to the circumstances and the time in which it is 
used.” 58 

In private law the power of the judges over statutes is conceded to be 
very significant, both in common law and in civil law countries. Statutes, 
maintains John C. Gray, are merely points of departure for the judges 
to reproduce the thought of the law-giving body, and, instead of the 
process being merely mechanical, the meaning is derived, not by any 
exact and foreknowable methods of reasoning, but from the words 
according to the feeling of the judges. The freedom of judges in interpret- 
ing statutes is greater when legislation is rare and can only be secured 
with difficulty. 54 

The interpretation of constitutions is usually considered similar to 
the construction of statutes. Gray pointed out that in interpietation the 
real difficulty arises as a result of the members of legislatures or constitu- 
tional conventions failing to deal with a question or, having dealt with 
an issue, failing to indicate an intention. I11 cases of this kind the judges 

52 J. H. Wigmore, Science of Legal Method, Modern Legal Philosophy Series, IX: 

XXXV. 

ra Towne v. Eisner, 245 U. S. 425 (1917). According to Continental jurists words are 
like chameleons which take their color from their surroundings. Max Radin regards 
statutory interpretation as “not an exercise in logic or law but in creative imagination.” 
48 Yale Law Jour. (Apr., 1939), 1117. 

54 John C. Gray, The Nature and Source of Law (2d ed., 1921), pp. 170 ff. 

“Whoever deals with juristic questions must always at the same time be a bit of a 
legislator.” Ernst Zitelmann, quoted in Science of Legal Method, p. 208. 

“The immensely greater portion of the facts and groups of facts with which lawyers 
have to deal were never anticipated by the intention of the legislator, nor were they 
part of the content of his mind, in such a way that they could be subsumed under his 
expressed concepts. The legislative will throws a bright light on just a few points in 
the vast field of life. . . . The illuminated places have but to serve the function of 
centers of attraction or convergence.” Wurzel, “Methods of Juridical Thinking,” 
Science of Legal Method, p. 356. 
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do not determine what is the will of the legislators or constitution makers 
but guess what they would have intended on a point not present to their 
minds, if the point had been presented . 55 

When law is crystallized into the unvarying text of a code or constitu- 
tion, the flow of its expression is checked, though social progress con- 
tinues its course. With a slow and cumbersome amending procedure the 
need of interpretation and elaboration is greater than in private law. 
Upon interpretation or periodic revision must depend the maintenance 
of harmony between the provisions of the written document and the 
practices of everyday life . 56 Owing to the extensive authority devolving 
upon the judges in their efforts to extract legal meanings from the inert 
language of statutes or constitutions, it has been deemed advisable to give 
credence to certain traditions or attitudes which would support and 
strengthen judicial powers. 

One of the foremost problems of legal interpretation arises from the 
paradox that law shall at the same time have continuity with the past 
and be adapted to the present and the future. The history of the law, 
maintains Sir Maurice Sheldon Amos, “reveals a perpetual oscillation 
between the introvert ideal of stability and static perfection, with 
primary emphasis on the abstract rule, and the extrovert ideal, which 
commands that the law be remolded in conformity with the new inter- 
ests and new moral standards of the outside world /’ 57 Mechanical jurists 
have tended to place uppermost the first of these ideals, and the school 
of free legal decision has been inclined to give emphasis to the second 
ideal. Each group of jurists has profoundly influenced American con- 
stitutional interpretation. 

Mechanical jurisprudence —A tradition that judges are somewhat in 
the order of supermen has been fostered by lawyers and judges and has 
gradually gained wide acceptance. It is customary for those who accept 
this tradition to insist not only that judges shall be free from executive 
and legislative control, but that they must also be nonpartisan and not 
be influenced by the political ideas and doctrines prevalent among the 
people. The domain of a court, said James M. Carter, is law, not politics; 
judges do not sit to decide political questions . 58 

Another phase of the tradition that judges are supermen is brought 
about by the contention that they must take a purely passive attitude 

55 Gray, op. cit., pp. 172, 173. 

66 Cf. Layton B. Register, “Judicial Powers of Interpretation under Foreign Codes,” 
65 Univ. of Penn. Law Rev. (Nov., 1916), 39. 

67 “Roscoe Pound” in Modern Theories of Law (London, 1933), p. 102. 

68 “The Courts and Unconstitutional Law,” 111. Bar Assn. Reports (1912), p. 407; see 
also W. S. Carpenter, Judicial Tenure in the United States (New Haven, 1918), pp. 1-2. 
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toward the law . 69 Though the judges are the "mouthpieces” or the "living 
oracles” of the law, the prevalent theory or fiction is that they are not 
permitted to make law. In describing the function of the judge, Elihu 
Root observes "it is not his function or within his power to enlarge or 
improve or change the law .” 60 Despite frank admissions or confessions 
by able members of the legal fraternity who have looked at the judicial 
process in a realistic way, the view is generally accepted that impersonal 
law is administered by judicial ministers who are impotent to change it . 61 
The air of the courtroom and the legal forum is saturated with the dic- 
tum of Sir Edward Coke and approved by John Locke and his followers, 
namely, that only a law comprised of known, certain, definite, and 
established rules is tolerable in a civilized society. According to this view 
there is an ascertainable rule or formula prescribed in advance for every 
case that arises, and those rules or formulas are designed to provide for 
any condition or situation which may occur. Hence, one and only one 

59 Some typical expressions of the theory which Bentham called “decision without 
thought, or mechanical judicature,” The Works of Jeremy Bentham , ed. by John Bow- 
ring (Edinburgh, 1843), VII: 246, are as follows: 

“The judges of the nation are but the mouths that pronounce the words of law; 
inanimate beings who can moderate neither its force nor its vigor.” Montesquieu, 
V Esprit des Lois, Bk. 1 1, p. 106. 

“The judiciary . . . can take no active resolution whatever. It may truly be said to 
have neither force nor will but merely judgment.” Alexander Hamilton, The Federal- 
ist, No. 78 (Lodge ed.), 519. 

The violation of a constitutional right ought to be as obvious to the comprehension 
of everyone “as an axiomatic truth; as th.it the parts are equal to the whole ” Grimball 
v. Ross (Ga., 1808), T. U. P. Chailton 175, 178; see also Byrne v. Stewart (S. C.a., 1812), 
3 De S. 466, 477. 

The judicial department “has no will in any case. . . . Judicial power is never exer- 
cised for the purpose of giving effect to the will of the judge; always for the purpose of 
giving effect to the will of the legislature; or in other words, to the will of the law.” 
Chief Justice Marshall in Osborn v. Bank of the United States, 9 Wheaton 738, 866 
(1824). 

“What is to become of constitutions of government if they are to res-, not on the 
plain import of their words, but upon conjectural enlargements and restrictions to 
suit the temporary passions and interests of the day. . . . They are not to be frittered 
away to please the demagogues of the day. They are not to be violated to gratify the 
ambition of political leaders; they are to speak the same voice now and forever.” Justice 
Story in Commentaries on the Constitution (5th ed., 1891), II: 653. 

Chief Justice Taney, in Dred Scott v. Sanford, said that whereas the Constitution 
remains unaltered, it must be construed now as it was understood at the time of its 
adoption; that it is not only the same in words but the same in meaning, “and as long 
as it continues to exist in its present form, it speaks not only in the same words, but 
with the same meaning and intent with which it spoke when it came from the hands 
of its framers, and was voted on and adopted by the people of the United States. Any 
other rule of construction would abrogate the judicial character of this Court, and 
make it the mere reflex of the popular opinion or passion of the day.” 19 How. 393, 
426 (1856). 

“The judges make no laws, they establish no policy, they never enter into the domain 



Constitutional Law and Politics 3 1 

correct application of the law is possible— an application which should 
be apparent to any reasonable-minded justice. 

In the formative years of the common law it was recognized that the 
personality of the judges could not be ignored in an attempt to under- 
stand the significance of the law. Though it was regarded expedient to 
understand the decided cases, it was observed that “this cannot be done 
without examining closely the personal characteristics of those who 
decide them .” 62 But the traditional attitude of the lawyer and judge 
under the common law was to conceal or to ignore the personal elements 
which entered into a judgment or decision. It was customary to portray 
an ideal, passionless judge rendering justice in a wholly detached and 
mechanical fashion. 

The prevailing view regarding the settlement of a legal controversy 
involved, therefore, the following steps: first, the finding of the facts 
of the case; second, the classification of the facts according to certain 


of public action. They do not govern. Their functions in relation to the state are lim- 
ited to seeing that popular action does not trespass upon right and justice, as it exists 
in written constitution and natural law.” Justice Brewer in The Movement of Coercion 
(1893), P- 12 - See also Thomas M. Cooley, Constitutional Limitations (8th ed.), I: 124. 

More recent expressions of this type are those of Justices Sutherland and Butler: “A 
provision of the Constitution, it is hardly necessary to say, does not admit of two dis- 
tinctly opposite interpretations. It does not mean one thing at one time and an entirely 
different thing at another time. If the contract impairment clause, when framed and 
adopted, meant that the terms of a contract for the payment of money could not be 
altered i?i invitum by a state statute enacted for the relief of hardly pressed debtors 
to the end and with the effect of postponing payment or enforcement during and 
because of an economic or financial emergency, it is but to state the obvious to say 
that it means the same now.” Justice Sutherland, dissenting in Home Building and 
Loan Association v. Blaisdell, 290 U. S. 398, 448, 449 (1934). 

“There should be no misunderstanding as to the function of this Court in such a 
case. It is sometimes said that the Court assumes a power to overrule or control the 
action of the people’s representatives. This is a misconception. The Constitution is 
the supreme law of the land ordained and established by the people. All legislation 
must conform to the principles it lays down. When an act of Congress is appropriately 
challenged in the courts as not conforming to the constitutional mandate, the judicial 
branch of the government has only one duty, — to lay the articles of the Constitution 
which is invoked beside the statute which is challenged and to decide whether the 
latter squares with the former. All the Court does, or can do, is to announce its con- 
sidered judgment upon the question. The only power it has, if such it may be called, 
is the power of judgment. This Court neither approves nor condemns any legislative 
policy. Its delicate and difficult office is to ascertain and declare whether the legislation 
is in accordance with, or in contravention of, the provisions of the Constitution; and, 
having done that, its duty ends.” Justice Butler, in United States v. Butler, 297 U. S. 
1,62,63(1936). 

60 “The Importance of an Independent Judiciary,” 72 The Independent (1912), 45. 

61 Cf. Walter Nelles, “Towards Legal Understanding,” 34 Columbia Law Rev . (May, 
June, 1934), 862, 1041. 

82 Mr. Justice Darling in Scintillae Juris and Meditations in the Tea Room (6th ed., 
London, 1914), p. 9. 
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preexisting legal categories; third, the selection of the rule, principle, or 
standard which was applicable to the relations involved; and, fourth, 
the decision or judgment which necessarily followed. According to this 
view a conclusion was reached by formal methods of legal thinking 
from which all individual prejudices and personal predilections were 
eliminated . 68 Thus, a method of interpretation was presumed to be 
involved which recognized nothing but formulated legal rules and the 
facts and circumstances of a specific case. Furthermore, it was assumed 
to be not only possible but also necessary to establish rules which, if 
properly understood and applied, would yield only one answer to legal 
controversies coming within their scope. In theory, then, the judge called 
upon to settle a legal issue must, after hearing the facts, select some rule 
or principle as his premise, apply this premise to the facts, and arrive at 
the decision dictated by a strictly logical process. Popular impressions 
strengthened by frequent confirmations of the bench and bar sanctioned 
the belief that judicial decisions were arrived at by logical deduction or 
subsumption from established legal rules. Though it made no difference 
how many other factors contributed to the result, juridical thinking, 
so it was asserted, must appear strictly logical in form. The judge was 
looked upon as a purely reasoning being— a sort of automaton pro- 
nouncing judgments. 

In the prevalence of this point of view there was a tendency in legal 
thinking to ignore what are generally considered social ideas -ethical, 
political, and economic— as well as the forms in which these ideas mani- 
fest themselves. The legal rules to be applied need not therefore take into 
account the important influences and factors which operate in the cease- 
less economic struggles of society. Nor are lawyers or litigants to give con- 
sideration to the bias or prejudices or the economic and political views of 
the judges. Law presumably becomes a scientific and detached phenome- 
non with personal views and feelings eliminated. 

The mechanical or necessitous theory of legal interpretation and 
application has been lauded as a feature of the common law, for, in com- 
mon law technique, the judgment, said Blackstone, “though pronounced 
or awarded by the judges is not their determination or sentence, but 
the determination or sentence of the law”™ More than a century later 
Lord Esher insisted that there is in the English legal system “no such 
thing as judge-made law, for the judges do not make law ,” 05 though he 
conceded that English judges frequently apply existing law to circum- 

63 Frederick Sherwood Dunn, The Protection of Nationals (Baltimore, 1932), p. 71, 72. 

64 3 Blackstone’s Comm., 396. 

86 Willis and Co. v. Baddeley (1892), 2 Q. B. 324, 326. 
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stances to which it has not previously been authoritatively applied. 
Thus, it was observed that courts in the nineteenth century were un- 
yielding in their faith that justice must be administered in accordance 
with fixed rules which could be applied by a mechanical process of 
logical reasoning to a given state of facts and made to produce an 
inevitable result . 06 

In the early decades of the interpretation of the provisions of written 
constitutions, it was not generally assumed that judges decided cases in 
such a mechanical or necessitous manner. Judges were selected as a rule 
from among those lawyers who were active in political life and were 
naturally partisan in their outlook and in their attitudes toward politi- 
cal problems. It was not deemed inappropriate for judges while serving 
on the bench to take an active part in politics and it was not uncommon 
for political views and principles to be stated in judicial decisions. The 
idea that judges stood aloof and were detached from partisan interests 
and activities, like many other ideas which have become prevalent in 
American political thought, came to be accepted gradually. And many 
jurists, lawyers, and judges did not find in the mechanical method of 
decision a satisfactory explanation of the mode of rendering legal 
opinions and judgments. 

Two schools of jurists, the advocates of “free legal decision” in Europe 
and the realists in the United States, have especially emphasized the fac- 
tual inaccuracies and the unreasonable implications of the traditional 
theory of legal interpretation. 

Free legal decision— During the latter part of the nineteenth century 
a group of European legal commentators became advocates of “free 
legal decision.” This doctrine turned away from the method of strict 
interpretation of the code or statute or the binding effect of precedents 
and sought the real growth of the law through the creative activity of 
the judges. Claiming that all declarations or applications of the law 
involve of necessity a creative element, this school aimed to secure the 
guaranty of justice through the insight, feeling, and social perspective 
of members of the judiciary. Francois Geny, one of the foremost jurists 
of this period, thought of free judicial decision as a method by which 
the judges ought to decide cases primarily when there were gaps in the 
code or statutory law or when cases arose for which no express legal rule 
had been provided. Under such circumstances the judges were to be 
guided in rendering their judgments by their instinctive sense or feeling 
of justice as well as by their determination of what the social needs of 

00 Note on “Rule and Discretion in the Administration of Justice/* 33 Harv. Law 
Rev . (May, 1920), 972. 
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the community required. Calling attention to the need of intuition or 
a feeling for justice in the exercise of the creative function of the judge, 
Geny favored “a process of reasoning which starts from an intuition 
supplemented by the feeling for what is just, and arrives at exact con- 
clusions by a series of deductions under the constant guidance and con- 
trol of practical common sense .” 67 

Eugene Ehrlich, also a member of this school, looked upon every body 
of formulated rules as in its very nature incomplete and hence really 
antiquated the moment it was formulated. He could not see any hope 
for justice except through the personality of the judge . 68 “Sufficient stress 
has never been laid,” Ehrlich asserted, “on the fact that the significance 
of law in the daily life of the people depends far more on the persons 
charged with its administration than on the principles according to 
which it is administered. The same rule is likely to have an essentially 
different meaning in different countries at different periods, for no 
other reason than that the persons sitting on the bench are differently 
trained, have a different temperament, hold a different official or social 
position .” 69 Joseph Kohler also criticized the customary theory regarding 
interpretation because he deemed it the duty of the judge to seek the 
most reasonable meaning of the law and the one which will produce the 
most beneficial effect. Former types of interpretation, he maintained, 
failed to recognize that every work of the intellect is the product of social 
forces and that written texts contain ideas independent of the persons 
who drafted them . 70 

It is necessary to recognize that the theory and practice in civil law 
countries provides a system in which the code and statute furnish 
analogies and starting points for reasoning with judicial decisions, 
settling only particular points as applicable to concrete cases; whereas 

m F. Geny, “Judicial Freedom of Decision,” Science of Legal Method, pp. 17, 45. See 
also Geny, Science et Technique en droit prive postif (Paris, 1925), pt. in. 

“Ehrlich, op. cit., pp. 61, 65, 72. “I do not doubt,” said Ehrlich, “that the modern 
free-finding-of-law movement marks not only an advance in scientific insight, but 
also an actual shift in the relation of the state and society — a shift wh*ch has taken 
place long ago in other spheres.” Fundamental Principles of the Sociology of Law, 
trans. by Walter L. Moll (Cambridge, 1936), p. 13. Cf. ibid., pp. 130, 131, 172-174, 
211-213. 

99 Ibid., p. 48. 

70 Joseph Kohler, “Judicial Interpretation of Enacted Law,” Science of Legal Method, 
pp. 187, 195. Kohler had little sympathy with the mechanical method of interpretation, 
for he said: “to think of a statute as a phenomenon the truth of which has to be sought, 
and to regard that truth as but a single deduction naturally flowing from the statute 
itself — all this is what constitutes scholasticism.” Ibid., pp. 193, 194. 

In the Swiss Civil Code, Art. 1, the function of the judge is stated in different terms 
from those usually employed in describing the duties of a common law jurist. “The 
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in common law countries judicial decisions form the primary basis for 
reasoning, and it is the purpose of legislation to establish rules . 71 But 
despite these differences in the process of interpretation and application 
of the law, the European doctrine of free legal decision has many points 
in common with the interpretative procedure in Anglo-American juris- 
dictions. And there are some interesting points of comparison between 
the European advocates of free legal decision and the American school 
of realistic or experimental jurisprudence. 

Realistic or experimental jurisprudence .—There have been persons 
in Anglo-American jurisdictions both in and outside of the legal pro- 
fession who have regarded the accepted theory of legal interpretation 
and application in the nature of a fiction and hence not corresponding 
to the facts of everyday life. Some have agreed with Bishop Hoadly that 
“whoever hath an absolute authority to interpret any written or spoken 
laws, it is he who is truly the law-giver to all intent and purposes, and 
not the person who first wrote or spoke them ” 72 and, therefore, they have 
turned to the personality of the judge as the pivotal factor in the admin- 
istration of justice. 

Foremost among those who recognized the significance of judge-made 
law in England is A. V. Dicey, who noted that “a large part and, as many 
would add, the best part of the law of England is judge-made law— that 
is to say consists of rules to be collected from the judgments of courts .” 78 
To John Chipman Gray, also, the judges are rather the creators than 
the discoverers of the law, and the law of a nation means primarily the 
opinions of a half-dozen old gentlemen . 74 

Justice Holmes was one of the first of American legal scholars and 
judges to point out the inadequacy of the traditional method of viewing 

Civil Code applies to all cases for which it contains provisions, either according to its 
letter or its spirit. If the Code contains no provision applicable to the question at issue, 
the judge should decide according to customary law, and where that is also absent, 
according to recognized legal doctrine and science. 

“In the absence of all these sources, he shall render judgment in accordance with 
such rules as he would enact if he were the legislator.” 

71 See Introduction by Roscoe Pound, in Frederick J. de Sloovere, Cases on the 
Interpretation of Statutes from Decisions of American and English Courts (St. Paul, 
1931), p. vi. 

78 Benjamin Hoadly, Bishop of Bangor, from sermon preached before the King, 1717. 

78 A. V. Dicey, Lectures on the Relation between Law and Opinion in England During 
the Nineteenth Century (London, 1930), pp. 361, 362. 

74 The Nature and Source of Law (2d ed.), p. 84. “Anglo-American history illustrates 
copiously how the judiciary have in fact occupied themselves at all times with declara- 
tions of law independent of the statute, i.e., with genuine legislation,” J. H. Wigmore, 
Introduction to Science of Legal Method , p. xxx. At another time Dean Wigmore 
observed that “a judge may decide almost any question any way, and still be supported 
by an array of cases,” See his Treatise on Evidence (2d ed., 1923), I: xv. 
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the law. In his work. The Common Law, published in 1881, he referred 
to “the felt necessities of the times, the prevalent political and moral 
theories, intuitions of public policy, avowed or unconscious, even the 
prejudices which judges share with their fellow-men” which, in his 
opinion, “have had a good deal more to do than the syllogism in deter- 
mining the rules by which men should be governed/’ 75 Nearly twenty 
years later he criticized the teaching in the law schools by a method 
which he termed a combination of the inspirational and the logical and 
whereby postulates are taken for granted upon authority without inquiry 
into their worth, with logic then being used as the only tool to develop 
results. In his opinion “the life of the law has not been logic; it has been 
experience.’’ He also objected to the tendency to deal with the law as if 
it were “a theological working out of dogma.’’ 

His realistic views were expressed in The Common Law in the often- 
quoted paragraph which will bear repetition in part here because of its 
direct bearing on the work of the Supreme Court in its influence on 
American political life. “The very considerations which judges most 
rarely mention, and always with an apology,’’ said Holmes, 

are the secret root from which the law draws all the juices of life. I mean, of course, 
considerations of what is expedient for the community concerned. Every important 
principle which is developed by litigation is in fact and at bottom the result of more 
or less definitely understood views of public policy; most generally, to be sure, under 
our practice and traditions, the unconscious result of instinctive perferences and 
inarticulate convictions, but none the less traceable to views of public policy in the 
last analysis. 70 

A group of American lawyers known as the realists or experimental- 
ists, following in the footsteps of Holmes, have attacked the traditional 
mechanical type of interpretation of law from a different approach and 
with a different purpose than the European advocates of free legal 
decision. Looking upon the opinions delivered in the appellate courts 
as effusions of the judges explaining or excusing their decrees or judg- 
ments, which, incidentally, have little relation to the mental processes or 
motives in arriving at decisions, they contrast such “paper rules,’’ as they 
call them, with the “real rules’’ or factors guiding judicial conduct. 77 The 

75 The Common Law (Boston, 1881), p. 1. See also Justice Oliver Wendell Holmes: 
His Book Notices and Uncollected Letters and Papers , ed. by Harry C. Shriver (New 
York, 1936), chap. 1. 

70 The Common Law, pp. 35, 36. 

77 “Do I suggest that . . . the ‘accepted rules,’ the rules the judges say that they apply, 
are without influence upon their actual behavior. I do not. I do not even say that, 
sometimes, these ‘accepted rules’ may not be a very accurate description of the judges’ 
actual behavior. What I say is that such accuracy of description is rare. . . . 

“ ‘Real rules/ then, if I had my way with words, would by legal scientists be called 
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actual process of judicial decision, as they see it, instead of following 
the mechanical model, comes nearer to the procedure which Chancellor 
Kent described as applicable to his manner of deciding cases. After mak- 
ing myself master of the facts, Kent said, “I saw where justice lay, and 
the moral sense decided the case half of the time; and I then set down 
to search the authorities until I had exhausted my books; and I might 
once in a while be embarrassed by a technical rule, but I almost always 
found principles suited to my view of the case /* 78 

The realists, then, place foremost in the process of interpretation the 
inescapable operation of the personal element in the administration of 
justice, despite the fact that by the tradition of the common law the 
injection of the personal element in court procedure is deemed to be an 
unmitigated evil. Why not recognize, contends Jerome Frank, that 
judges are fallible human beings and that prejudices and personal bias 
affect the reasoning of judges as they do the reasoning of other men? The 
factors which influence judges are, indeed, varied and complicated. 
Among these factors the most noteworthy, perhaps, are education, race, 
class bias, views of public policy, notions of the right and the just, as well 
as economic and social philosophies . 79 And, contrary to the usual assump- 

the practices of the courts, and not ‘rules’ at all. . . . ‘Paper rules’ are what have been 
treated, as rules of law; the accepted doctrine of the time and place — what the books 
there say ‘the law’ is. The ‘real rules’ and rights — ‘what the courts will do in a given 
case, and nothing more pretentious’ — are then predictions.” Karl N. Llewellyn, ‘‘A 
Realistic Jurisprudence — The Next Step,” 30 Col. Law Rev. (Apr., 1930), 431, 444, 
448. Others who espoused the cause of legal realism were Walter W. Cook, ‘‘Sci- 
entific Method and the Law,” 13 Amer. Bar Assn. Jour. (June, 1927), 303; Joseph C. 
Hutcheson, ‘‘The Judgment Intuitive: The Function of the Hunch in Judicial 
Decisions,” 14 Cornell Law Quar. (Apr., 1929), 263; Max Radin, ‘‘Legal Realism,” 31 
Col. Law Rev. (May, 1931), 825; Dean Leon Green, ‘‘The Duty Problem in Negligence 
Cases,” 28 Col. Law Rev. (Nov., 1928), 1014 and 29 Col. Law Rev. (Mar., 1929), 255; Karl 
N. Llewellyn, ‘‘Some Realism about Realism, Responding to Dean Pound,” 44 Harv. 
Law Rev. (June, 1931), 1222; L. L. Fuller, ‘‘American Legal Realism,” 82 Univ. of 
Penn. Law Rev. (Mar., 1934), 429, and Felix S. Cohen, ‘‘Transcendental Nonsense and 
the Functional Approach,” 35 Col. Law Rev. (June, 1935), 809. 

For criticisms of Legal Realism, see Dean Pound, ‘‘A Call for a Realist Jurispru- 
dence,” 44 Harv. Law Rev. (Mar., 1931), 697 and “Fifty Years of Jurisprudence,” 51 
Harv. Law Rev. (Mar., 1938), 785 ff.; H. Kantorowicz, “Some Rationalism about Real- 
ism,” 43 Yale Law Jour. (June, 1934), 1240; and Walter B. Kennedy, “Functional Non- 
sense and the Transcendental Approach,” 5 Fordham Law Rev. (May, 1936), 272. 

78 “Autobiographical Sketch of Chancellor Kent,” 1 Southern Law Rev. (July, 1872), 

389- 

79 Law and the Modern Mind (New York, 1930), pp. 105, 106, 145, 146. The practic- 
ing lawyer, says Dean Pound, “knows painfully how much depends on the particular 
judge on whose list his case chances to be; he understands well how much depends 
upon who argues a case before a given tribunal; he appreciates how much the result 
hangs upon the personnel of the appellate tribunal before which a decisive battle of 
law chances to be waged.” Interpretations of Legal History (New York, 1923), p. 129. 
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tion, individual factors often are more important causes of decisions 
than political, economic, or moral biases. “The judge's knowledge of 
the rules," claims Frank, “combined with his reactions to the conflict- 
ing testimony, with his sense of fairness, with his background of eco- 
nomic and social views, and with that complicated compound loosely 
named his ‘personality’ to form an incalculable mixture out of which 
comes the court order we call his decision ." 80 

Realists, functionalists, or experimentalists, as they are sometimes 
called, agree that it is a mistake to look upon law as primarily made up 
of rules. They view law in the process of its administration as the tech- 
nique or method of the judges in rendering decisions. They urge that 
prime consideration be given, not to the written rationalizations of the 
judges, but to the actual facts of controversies to be determined and the 
judgments rendered in deciding these controversies. Referring to cer- 
tain phases of the realistic movement. Dean Pound observes: “Where 
the last century stressed certainty and uniformity and ignored the falling 
short of these ideals, they stress the uncertainty and lack of uniformity, 
the influence of personal and subjective factors in particular cases, 
attributing to individual psychology the departures from an ideal of 
mechanical application of rules which are necessarily involved in the 
quite different process of choice of starting points for analogical reason- 
ing and application of standards ." 81 Though it has frequently been 
pointed out that the realists, like some of the sociological jurists, over- 
emphasize the influence of personal factors in the administration of 
justice, on the other hand, it is admitted even by critics of the new school 
that its leaders have “brought home vigorously to the bench and bar in 
the United States the need of thinking about the judicial process ." 82 

Thus, a group of American legal writers view the judicial process in 
the language of the French jurist, Raymond Saleilles, as a procedure 
in which not infrequently “one wills at the beginning the result; one 
finds the principle afterwards; such is the genesis of all juridical construc- 
tion. Once accepted, the construction presents itself, doubtless, in the 
ensemble of legal doctrine under the opposite aspect. The factors are 
inverted. The principle appears as an initial cause, from which one has 
drawn the result which is found to be deduced from it ." 83 As a matter 

80 Jerome Frank, “Are Judges Human?” 80 Univ. of Penn. Law Rev . (Nov., Dec., 
1931), l l> 47- In the articles under this title and in his Law and the Modern Mind, 
Frank vigorously attacked the traditional doctrines concerning the function of judges 
in the process of the making and the interpretation of the law. 

81 ‘‘Fifty Years of Jurisprudence,” 51 Harv. Law Rev. (Mar., 1938), 786. 

82 Ibid., p. 796. 

83 De la Personnalite Juridique (2d ed., 1922), pp. 45, 46, and Benjamin N. Cardozo, 
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of fact, a not uncommon method of reasoning is for the conclusion or 
result to be anticipated or postulated and then data or principles to 
support this conclusion to be searched for . 84 According to this method 
constitutional interpretation follows the process which Pound finds 
applicable in the enforcement of the private law. The practice of our 
application of law is, he notes, to a large and apparently growing extent 
such as that of jurors or courts when they "take the rules of law as a 
general guide, determine what the equities of the cause demand, and 
contrive to find a verdict or render a judgment accordingly, wrenching 
the law no more than is necessary .” 85 It is apparent, then, that for many 
cases at least, judges must choose the path of decision and such choices 
are often influenced by factors outside of the formal law. 

Justice Cardozo, who takes judge-made law as one of the existing 
realities of life, observes that in the field of constitutional law the 
method of free decision has become the dominant one today. The great 
generalities of the Constitution have, he thinks, a content and signifi- 
cance which vary from age to age. And it is the method of free decision 
which sees through the transitory particulars and reaches what is perma- 
nent behind them. Interpretation, therefore, becomes more than the 
ascertainment of the meaning and intent of lawmakers. It supplements 
and fills the vacant spaces by the same processes and methods that have 
built up the customary law . 88 On another occasion Justice Cardozo tells 
of his efforts as a practitioner at the bar to find the pertinent authority 
and to fit it to the case at hand, and how this procedure failed not infre- 
quently to bring the expected result, and how as a judge the problem 
stood before him in a new light. For, said he: 

I found that the creative element was greater than I had fancied; the forks in the road 
more frequent; the signposts less complete. . . . Some cases, of course, there are where 
one route and only one is possible. They are the cases where the law is fixed and settled. 
They make up in bulk what they lack in interest. Other cases present a genuine oppor- 
tunity for choice — not a choice between two decisions, one of which may be said to 
be almost certainly right and the other almost certainly wrong, but a choice so nicely 
balanced that when once it is announced, a new right and a new wrong will emerge in 
the announcement. 87 

The interpretation of the Constitution, like the process of the interpre- 
tation of statutes, is really a choice between a strict or a liberal and 

The Nature of the Judicial Process (New Haven, 1922), p. 170. See also Max Radin, 
“Statutory Interpretation,” 43 Harv . Law Rev . (Apr., 1930), 863, 864. 

84 Cf. Frank, Law and the Modern Mind, pp. 102 ff. 

86 Roscoe Pound, “Enforcement of Law,” 20 Green Bag (Aug., 1908), 405, 406. 

86 Cardozo, op. cit., p. 17. 

87 The Growth of the Law (New Haven, 1924), pp. 58, 59. 
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latitudinarian view of its phrases. Thus, two schools have waged a con- 
tinual contest over the meaning and application of the Constitution. 
One group has maintained that the principles of the written law are so 
plain and unmistakable that the violation of a constitutional right 
ought to be as obvious to the comprehension of everyone “as an axio- 
matic truth; as that the parts are equal to the whole .” 88 Justice Suther- 
land sponsored a similar view when he said the words of the Constitu- 
tion “are pliable in the sense that in appropriate cases they have -the 
capacity of bringing within their grasp every new condition which falls 
within their meaning. But their meaning is changeless; it is only their 
application which is extensible .” 89 

Another group of jurists has recognized as a fundamental principle 
that judges, in interpreting and applying the terms of the written instru- 
ment, must of necessity participate in the process of legislation. Justice 
Holmes on many occasions presented the view that logic and general 
propositions do not suffice to decide concrete cases, but that the decisions 
are made by the judges and they must legislate. And Justice Brandeis, 
starting with the well-known dictum of Chief Justice Marshall that “it 
is a Constitution we are expounding,” adopted the realistic approach 
when he said that the clauses of the Constitution must have a capacity 
of adaptation to changing conditions. This Court, said Justice Brandeis, 

has repeatedly sustained the exercise of power by Congress, under various clauses of 
that instrument, over objects of which the Fathers could not have dreamed. We have 
likewise held that general limitations on the powers of government, like those em- 
bodied in the due process clauses of the Fifth and Fourteenth Amendments, do not 
forbid the United States or the States from meeting modern conditions by regulations 
which “a century ago, or even half a century ago, probably would Lave b°en rejected 
as arbitrary and oppressive.” Clauses guaranteeing to the individual protection against 
specific abuses of power, must have a similai capacity of adaptation to a changing 
world. It was with reference to such a clause that this Court said in Weems v. United 
States ? 0 “Legislation, both statutory and constitutional, is enacted, it : s true, from an 
experience of evils, but its general language should not, therefore, be necessarily con- 
fined to the form that evil had theretofore taken. Time works changes, brings into 
existence new conditions and purposes. Therefore a principle to be vital must be 
capable of wider application than the mischief which gave it birth. This is peculiarly 
true of constitutions. They are not ephemeral enactments, designed to meet passing 
occasions. They are, to use the words of Chief Justice Marshall ‘designed to approach 
immortality as nearly as human institutions can approach it.' The future is their care 
and provision for events of good and bad tendencies of which no prophecy can be 
made. In the application of a Constitution, therefore, our contemplation cannot be 

88 For citations supporting this view, see above, p. 30. 

80 Dissenting opinion in Home Building and Loan v. Blaisdell, 290 U. S. 398, 451 
(> 934 )- 

90 From opinion of Justice McKenna, 217 U. S. 349, 373 (1910). 
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only of what has been but of what may be. Under any other rule a constitution would 
indeed be as easy of application as it would be deficient in efficacy and power. Its gen- 
eral principles would have little value and be converted by precedent into impotent 
and lifeless formulas. Rights declared in words might be lost in reality.” 91 

It is, indeed, where there are forks in the road that the predilection 
or training of the judge becomes a significant factor in the choice of 
paths. And there is a larger freedom of choice in the construction of 
constitutions than in ordinary statutes because constitutions are more 
likely to enunciate general principles and to contain phrases of politi- 
cal and economic rather than legal significance. Speaking of the con- 
tention of Chief Justice Marshall that the judge has no will in any case 
except “the will of the law,” Justice Cardozo observed that “Marshall's 
own career is a conspicuous illustration of the fact that the ideal is 
beyond the reach of human faculties to attain. He gave to the Constitu- 
tion of the United States the impress of his own mind; and the form of 
our constitutional law is what it is, because he molded it while it was 
still plastic and malleable in the fire of his own intense convictions.” 02 
Is it not pertinent, then, to direct attention to some phases of legal his- 
tory where politics impinges upon law and where personal political 
convictions give direction to constitutional interpretation? 

The Mingling of Politics and Constitutional Law 
Not only did John Marshall mold constitutional law to accord with his 
own political convictions, 93 but also, contrary to the claims of the mechan- 
ical school, the Supreme Court has been an important political agency 
from the time of its establishment in 1789 to the present time. 94 Presi- 
dents Washington and Adams started the trend of constitutional in- 
terpretation along partisan lines by appointing all Federalist Justices 
under the first and second judiciary organization acts. 95 These Justices 

91 Dissenting opinion in Olmstead v. United States, 277 U. S. 472 (1927). See reference 
to the new method of interpretation the object of which is “to aid the evolution of 
institutions in the direction in which social phenomena are impelling them, solving 
the new cases that arise in harmony with that evolution.” Alvarez, “Methods for Sci- 
entific Codification,” Science of Legal Method , p. 449. 

02 Cardozo, op. cit., pp. 169, 170. 

93 Recognizing “that the Constitution deals with great governmental powers to be 
exercised to great public ends, he went far towards erecting the structure within 
which the national spirit could freely move and flourish.” Felix Frankfurter, ed., Mr. 
Justice Holmes, pp. 56, 57. 

94 In the ensuing pages evidence will be presented to substantiate these preliminary 
observations and comments relating to the mingling of politics and constitutional law. 

95 According to W. D. Coles, Washington “initiated the system of appointing political 
adherents, and political adherents only to places on the Supreme Bench. That system 
has seldom been departed from.” “Politics and the Supreme Court of the United 
States,” 27 Amer . Law Rev. (Mar .-Apr., 1893), *83* 
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with an unmistakable partisan bias lauded the policies of the Federalist 
party in their charges to grand juries, and, so far as was possible through 
their decisions, aided in sustaining these policies in the conduct of 
national affairs. The principles of the common law were interpreted as 
supplementary to the Constitution to serve as a basis for the courts to 
prevent the expression of opinions hostile to the Administration, and an 
effort was made to assert the doctrine of national sovereignty without 
a definite constitutional sanction. It required a constitutional amend- 
ment to put a temporary check upon nationalistic tendencies in con- 
stitutional interpretation. Commenting on the partisan activities of 
the Judges, Nathaniel Macon of North Carolina said in relation to the 
Memorial of Matthew Lyon on December 8, 1818: “the truth was, if the 
judge was a party man out of power, he would be a party man in. The 
office would not change human nature.” 90 And referring to the attitude 
of the Judges in applying the Sedition Act, which he considered as un- 
constitutional, James Barbour of Virginia observed that “in times of 
violent party excitement, agitating the whole Nation, to expect that 
judges will be entirely exempt from its influence, argues a profound 
ignorance of mankind. Although clothed with the ermine, they are still 
men, and carry into the judgment seat the passions and motives common 
to their kind.” 97 It was clearly recognized and understood that on issues 
involving the principles of constitutional construction the decisions of 
the courts would conform to that school of politics to which the Judge 
belonged and from which he was Intentionally selected. 98 

The first Judiciary reorganization act was passed at the close of the 
Administration of John Adams to carry out partisan designs, particularly 
in the creation of new federal inferior courts and in the appointment 
of Federalist Justices to fill the newly created positions. It was strictly a 
partisan maneuver which brought John Marshall to the Judiciary in 
order to prevent a nomination to this high office by Thomas Jefferson. 
And the number of the Justices of the Supreme Court was reduced to 
retain the Federalist control over the Court. The Federalists used the 
courts to put into effect their political doctrines of judicial review of 
legislation, national supremacy over State rights, and the protection of 
property rights from disturbing legislative attacks. Chief Justice Mar- 
shall, as the head of the federal Judiciary, said Justice Story, was “a 

06 Thomas Hart Benton, Abridgment of the Debates of Congress, from 1789 to 1856 
(New York, 1857-1861), VI: 187. 

07 Daniel R. Goodloe, Federalism Unmasked, pp. 660, 661. 

08 George Mifflin Dallas, Life and Writings of Alexander James Dallas (Philadelphia, 
1871), p. 78. See also Don Ensminger Mowry, “Political and Party Aspects of the Na- 
tional Judiciary, 1801-1835,“ Amer. Hist. Mag., Ill: 331. 
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Federalist of the good old school," and in the maintenance of the 
principles of that school, “he was ready at all times to stand forth a 
determined advocate and supporter.” 90 He used the Supreme Court 
openly and avowedly to announce Federalist doctrines. In a series 
of so-called “epoch-making decisions” Chief Justice Marshall gave a 
strongly nationalistic interpretation of the Constitution and helped to 
foster the bitterness which broke out in the relations between the nation 
and the states and led to the nullification of a federal law by South 
Carolina. In fact, the seeds from which the Civil War was germinated 
were, partly at least, sown and cultivated in the series of conflicts with 
the states in which Marshall extended federal powers by interpretations 
and by implications to cover the exercise of authority not granted by the 
Constitution. 100 

When the Supreme Court under the leadership of the foremost Fed- 
eralist Justices, Marshall and Story, became out of harmony with the 
declared will and purposes of the nation as evidenced through the popu- 
larly controlled branches of the government. Presidents Jackson and 
Van Buren not only refused to support the Court in its pretensions of 
authority but also gradually brought the Court into accord with the 
people’s will by seven new appointments to the Supreme Bench. Two of 
these appointments were rendered possible by the increase of the mem- 
bership of the Court from seven to nine. From this time to the outbreak 
of the Civil War, the Democratic party controlled the Court, and its ap- 
pointees were, with one exception, members of that party. During this 
period the decisions of the Court were in fairly close harmony with the 
general sentiment of the nation, so that, until an attempt was made to 
settle the slavery question by the Dred Scott decision, its work received 
public approval. 

From i860 to 1870 the Supreme Court was dominated by the coordi- 
nate branches of the government, and when the Justices undertook to 
assert their independence by declaring the Legal Tender Acts uncon- 
stitutional, the Republican party, through the President and Congress, 
moved to carry out the party’s wishes. 101 

"Joseph Story, Miscellaneous Writings , ed. by W. W. Story (Boston, 1852), p. 683. 

100 For thirty-four years, it has been maintained, John Marshall labored unceasingly 
to counteract the political principles of Thomas Jefferson. See Martin Van Buren, 
Inquiry into the Origin and Cause of Political Parties in the United States (New York, 
1867), p. 282. 

101 See Sidney Ratner, ‘‘Was the Supreme Court Packed by President Grant?” 50 Pol. 
Sci . Quar. (Sept., 1935), 343. Charles Fairman thinks that ‘‘the story that Grant packed 
the Court made a sinister mystery out of what can be very simply explained, and missed 
the real complexities which have now been recounted. The word ‘pack’ had an evil 
connotation but no precise meaning. The specific charge that Grant and Bradley made 
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of a political and economic doctrine of laissez faire as embodied in the 
vague phrase due process of law . 107 

But the most significant assumption permeating all constitutional 
construction in the United States is involved in the belief or attitude 
which regards legislators as untrustworthy and as disposed to act inimi- 
cal to the public welfare. Because of the ingrained fear of democratic 
or popular action as formulated and enacted by legislative chambers, it 
was taken for granted that constitutional limitations or inhibitions 
favorable to the protection of property and contracts could not be pre- 
served unless courts acted as checks on these bodies to protect such rights. 
This was the undisclosed assumption in Chief Justice Marshall's reason- 
ing in Marbury v . Madison to which Justice Gibson referred . 108 It is the 
only rational basis on which this opinion can be supported. This was 
the assumption on which Hamilton's reasoning was founded in his de- 
fense of judicial review of acts of Congress in the seventy-eighth number 
of The Federalist . Much of the argument in the cases leading to the 
establishment of the modern practice of judicial review of legislation is 
predicated on little else than this assumption. 

Owing to this supposition constitutional interpretation in the United 
States is regarded as primarily a judicial function and for most purposes 
is not permitted either by legislatures or executives. A conti ary assump- 
tion prevails in many countries. In England, Parliament may place 
an interpretation upon both the fundamental and ordinary law and 
thereby reverse judicial decisions . 109 The right of legislative interpreta- 
tion of the fundamental written law was until recent years one of the 
recognized principles of French public law as well as the law of other 
countries which have followed the French model . 110 

The selection of the postulates in a legal issue is a matter of personal 
preference, inclination, and sagacity rather than of logic. As an exponent 
of legal realism, Walter Wheeler Cook maintains that when courts in 
applying the law read new meanings into old terms or rephrase the 

107 See Justice Holmes’s contention that the Fourteenth Amendment did not enact 
Herbert Spencer’s social statics, Lochner v. New York, 198 U. S. 45 (1905), and Justice 
Black’s dissents in McCart v. Indianapolis Water Co., 302 U. S. 419 (1938), and in 
Connecticut General Life Ins. Co. v. Johnson, 303 U. S. 77 (1938). 

108 See The American Doctrine of Judicial Supremacy, pp. 282, 283. 

109 “The view that interpretation is exclusively a judicial function,” declares Morris 
R. Cohen, “has no basis in the old common law or in the practice of any government.” 
“The Process of Judicial Legislation,” 48 Amer. Law Rev . (Mar.-Apr., 1914), 187. 

110 A recent instance of authoritative interpretation by the legislature in France is 
that act of April 13, 1908, reversing the judicial interpretation of the act regarding the 
separation of church and state of December 9, 1905. Cf. Gaston Jeze, Jahrbuch fiir 
offentliche Recht (1910), pp. 495-497. 
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generalizations based on decided cases, their decisions are determined 
by the conscious or unconscious assumption of the desirability of certain 
consequences and by the assurance that the judgments rendered will 
promote those consequences. And these assumptions are considered as 
outside the domain of legal science. 111 With some of the basic factors and 
postulates which permeate legal thinking in mind, Justice Holmes, 
speaking of the law of a particular jurisdiction, said: “To one brought 
up within it, varying emphasis, tacit assumptions, unwritten practices, 
a thousand influences gained only from life, may give to the different 
parts wholly new values that logic and grammar never could have gotten 
from the books.” 118 

In a preliminary study published in 1922 the mechanical method of 
judicial decision was compared with the method of free legal decision, 
particularly in reference to the procedure in the settlement of constitu- 
tional controversies. 118 Attention was then directed to the marked sig- 
nificance of extralegal influences in the development of constitutional 
law. Because an individual's views in political and legal matters are 
likely to be determined, in part at least, by his environment and train- 
ing as well as by his associations and interests, it was pointed out that 
thorough and systematic studies of the lives of the Supreme Court Jus- 
tices would shed light on the trend of decisions and on the judgments 
and opinions in many of the most important cases which came to the 
Court. But satisfactory biographies are available for only a few of the 
Justices and much original biographical work must be done before any 
attempt may be made to estimate the role of personal and individual 
views as factors affecting constitutional interpretation. Though the field 
of legal biography leaves much to be desired, a great deal of data is 
available bearing on the personal, political, and economic factors which 
have influenced the Justices in arriving at their judgments and con- 
clusions on crucial issues, and it is with these data that we are chiefly 
concerned. William Draper Lewis observes that “the practice of the mem- 
bers of the Court generally, though not without exception, follows the 
principle that each judge has sworn to uphold the Constitution as he 

111 “The Legal Methods/* in The Fifth Conference of Teachers of International Law 
(1933), P* 56. See also Cook, “Scientific Method and Law/* 13 Amer. Bar. Assn. Jour. 
(June, 1927), 303, and H. Rottschaefer, “Legal Theory and the Practice of the Law/’ 10 
Minn. Law Rev . (Apr., 1926), 382. 

m Diaz v. Gonzales, 261 U. S. 102, 106 (1923). Cited with approval by Justice Brandeis, 
dissenting in Railroad Comm, of California v. Los Angeles Ry. Co., 280 U. S. 145, 
164 (19*9). 

m Charles Grove Haines, “General Observations on the Effects of Personal, Political 
and Economic Influences in the Decisions of Judges/* 17 III. Law Rev. (June, 1922), 96. 
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understands it, not as the prior decisions of the Court have interpreted 
it. . . . [This] means that by a change in the personnel of the Court, or, 
even without such a change in personnel, by a change in the opinion of 
one or more of the Judges, an earlier interpretation of the Constitution 
may be changed in a later case by the deliberate action of the Court 
itself /’ 114 

Not only have personal and political factors profoundly affected the 
decisions of the Supreme Court, but these decisions have also had far- 
reaching effects on the political and economic life of the people. It is 
appropriate, therefore, to give special consideration to the work of the 
Court where it impinges on the field of politics and becomes one of the 
foremost political agencies. 

An attempt will be made in the following pages to deal with some of 
the fundamental problems of the statesmanship of the Bench and of 
the process of lawmaking by judicial decisions whereby the Judges have 
determined the pace of social change and have influenced the form of 
political and industrial organization . 115 For the eminent jurists who have 
sat upon the Supreme Court, Felix Frankfurter believes, constitutional 
interpretation has always been statecraft . 118 It is more accurate to say 
that to all of the Justices of the Supreme Court constitutional interpreta- 
tion has to a large extent been statecraft, with differences only in degree 
among the Justices and in the objectives toward which the statecraft 
was directed. 

Substantially it is assumed throughout this treatise that the observa- 
tion of President Theodore Roosevelt was correct, namely, that “the 
chief lawmakers in our country may be, and often are, the Judges, be- 
cause they are the final seat of authority. Every time they interpret con- 
tract, property, vested rights, due process of law, liberty, they necessarily 
enact into law parts of a system of social philosophy; and as such in- 
terpretation is fundamental, they give direction to all lawmaking. The 
decisions of the courts on economic and social questions depend upon 
their economic and social philosophy .” 117 Confirming this view, Justice 
Harlan, speaking at a banquet in his honor, maintained that “the 
power of the Court, for good or evil can scarcely be exaggerated. If it 
cannot actually shape the destiny of our country, it can exert a com- 
manding influence in that direction. It can by its judgments strengthen 
our institutions in the confidence and affections of the people, or, more 

114 Interpreting the Constitution (Charlottesville, 1937), p. 29. 

115 See Norman L. Meyers, “Walter Nelles,” 46 Yale Law Jour . (June, 1937), 12 ®°* 

110 Mr. Justice Holmes , op. cit. f p. 53. 

U7 Message to Congress, December, 1908. 
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easily than any other department, it can undermine the foundations of 
our governmental system.” 13 * 

The role of the Supreme Court in the development of the essential 
ideas and principles of American government and politics can be under- 
stood only in the light of and in relation to the acute and persistent 
political conflicts which have been waged from colonial times to the 
present day. 

118 37 Amer. Law Rev . (Jan., Feb., 1903), 95. At the dinner honoring Justice Harlan 
after twenty-five years of service on the Supreme Court, President Theodore Roosevelt 
said: “During that time he has exercised an influence over the judicial statesmanship 
of the Court of a kind such as is possible only under our own form of government. For 
the Judges of the Supreme Court of the land must be not only great jurists but they 
must be great constructive statesmen, and the truth of what I say is illustrated by every 
study of American statesmanship, for in not one serious study of American political life 
will it be possible to omit the immense part played by the Supreme Court in the crea- 
tion not merely the modification, of the great policies through and by means of which 
the country has moved on to her present position.” Ibid., p. 93. 




CHAPTER II 


Political Parties and Divisions 
during the War and the Critical 
Period and Their Influence on the 
Process of Constitution-Making 

T 

JLhe determination of the Judges to regard written con- 
stitutions as "laws” and consequently to assume jurisdiction of issues 
which necessarily involved political factors and implications gave a polit- 
ical cast and significance to the federal Judiciary from the time of its 
establishment. Party divisions and affiliations during the Revolution- 
ary War and the critical period of American history prepared the way 
for the political activities and functions of the Judges. It is necessary to 
review briefly some of the phases of the party history of these periods as a 
prelude to the early history of constitutional interpretation. 

There have been essentially two schools of political thought in the 
United States, asserted Henry Cabot Lodge, and in his opinion "their 
struggle for supremacy has made the history of the country.” One, the 
national school, believed in a liberal construction of the Constitution 
and in a strong and energetic federal government. The other, the school 
of State rights, believed in a strict construction of the Constitution and 
in restraining the federal government to the exercise of only such powers 
as were absolutely necessary. Alexander Hamilton founded one school 
and Thomas Jefferson the other. "The conflict between these opposing 
forces,” observed Lodge, "began at the close of the Revolution, was 
ardent in the Convention which framed the Constitution, continued 
with ever-increasing intensity for seventy years, and then culminated in 
the Civil War. In that fierce battle the national principle, which had 
strengthened with every year from the time of the formation of the gov- 
ernment, triumphed, and it is now supreme .” 1 

These impressions of party divisions in the United States— with the 
central issue of political conflict one of constitutional interpretation— 

1 Henry Cabot Lodge, ed„ The Works of Alexander Hamilton (Const, ed., New York, 
1904), I: ix. 
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may well be cited as characteristic of a point of view which has per- 
meated much of American political and legal history. Important as were 
the issues surrounding the distribution of powers between the nation and 
the states and the proper interpretation of that distribution, the primary 
party divisions and cleavages from colonial times to the present were 
along other lines. 

Early Party Divisions 

Party divisions had their origins in colonial times when none of the 
colonies was democratic in political and social structure. Class distinc- 
tions brought from England were maintained and these distinctions 
implied political privileges. Three classes or factions were rather clearly 
differentiated in most of the colonies. The upper class consisted of mer- 
chants, the larger landowners, the clergy, the legal profession, and some 
of the most important public officials. This class, it is well known, “con- 
trolled the colonial assemblies, in certain colonies owned most of the 
land, sat on the county courts, directed the important economic activi- 
ties, controlled credit by individual loans (for there were as yet no 
banks), and set the social and cultural standards .” 2 Next in order was a 
middle class which comprised mostly the small farmers, the shopkeepers, 
and the better grade of workers. In most of the colonies this class was 
important and in some it dominated political affairs. Below this class 
were groups of freemen, sometimes called peasants, the lower ranks of 
laborers including the urban mechanics, and some who had come as 
indentured servants and had gradually found a place among the farmers 
or laborers. More than half of the men over twenty-one years of age were 
in the latter group. As a rule, the organization of the aristocratic group 
rested upon the feudal principle of personal relationships, and the usual 
designation of factions was the court party and the popular party. 

Before the Revolution the colonial assemblies represented primarily 
the privileged or aristocratic groups and a large majority of people took 
no part in politics. As the colonies entered into the stage of rebellion 
against Great Britain, the assemblies were replaced by extralegal com- 
mittees and congresses as the chief means for maintaining colonial rights. 
And it was this extralegal machinery that was “the open door through 
which the common freeholder and the unfranchised mechanic and arti- 
san pushed their way into the political arena .” 8 It was the entrance of 
this unfranchised class into politics that created the division between 
radicals and conservatives which continued during the Revolutionary 

3 Samuel Eliot Morison and Henry Steele Commager, The Growth of the American 
Republic (New York, 1937), I: 41, 42. 

* Carl Lotus Becker, The History of Political Parties in the Province of New York, 
1760-1776 (Madison, 1909), p. 22. 
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War and the critical period. The Revolution gave an opportunity for 
participation in political affairs to many men who had previously been 
denied this privilege. Everywhere, as Morison and Commager maintain, 
“the Radicals were using the powerful lever of independence to oust the 
Conservatives and put themselves in control, and under cover of a popu- 
lar war, push through their programs for radical reform .” 4 

Among the main grounds for a division into parties were the differ- 
ences in social and economic status (with the consequent participation 
or nonparticipation in the political activities of the colonies) and the 
fundamental differences in economic interests, point of view, and politi- 
cal outlook of those who lived along the seaboard and the lowlands and 
those who followed agriculture and the pursuits of frontier interests in 
the back country or among the uplands. Those who were active in poli- 
tics in the seaboard or tidewater districts were inclined, as a rule, to be 
conservative, whereas those who lived in the interior or upcountry were 
usually self-reliant, independent, and democratic in political affairs. 

The colonists who aided the Revolutionary movement, according to 
Allan Nevins, belonged to two main groups, as follows: 

One was the alert, irrepressible proletarian element of the seaports from Boston to 
Charleston, who had been largely debarred from the ballot by a property qualifica- 
tion for voting. The other was the settlers of the back country, a great homogeneous 
population, rapidly increasing, but deprived of due political rights by unjust dis- 
crimination in the matter of representation. They had grievances also in the unfair 
administration of taxes and of justice. From the valley of the Susquehanna to that 
of the Savannah these inland settlers, in whose breasts a powerful individualism was 
nurtured by frontier conditions, were alike in two salient respects. Nearly all dis- 
senters, having little formal education, and being of many European strains, they 
felt little attachment to England; while economic and other reasons made them 
eager for a due share in the government. They welcomed the opportunity the revolu- 
tionary movement gave them. In Pennsylvania they turned the scale for independ- 
ence, and in South Carolina greatly assisted in doing so. But independence for them 
meant only the first milestone on a long road. 5 

The landowning and commercial aristocracy resented the entrance of 
the radicals into politics and condemned the extreme and sometimes 
violent methods which the new political groups employed. But despite 
the opposition of the older and more conservative leaders, the radicals 
formed organizations of their own, such as the “Sons of Liberty,” and, as 
champions of the rights of the colonists, soon gained in strength and 
popular support. “The whole continent,” George Bancroft said, “rang 
with the cheering name of the Sons of Liberty.” But not all of the clubs 

4 The Growth of the American Republic , I: 79. 

6 The American States During and After the Revolution , 1775-1789 (New York, 
1924), pp. 114, 115. 
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which called themselves “Sons of Liberty” were founded to resist the 
Stamp Act— many of them “had been in existence for years and had been 
created with no thought of resisting the ‘tyranny* of the mother country: 
their purpose was rather to combat the colonial aristocracy and give the 
unprivileged class a share in political power.”® 

Though the First Continental Congress was, in the beginning, con- 
trolled by the conservatives, the radicals were finally able to carry their 
program. They succeeded in having Congress approve a Non-Intercourse 
Association and adopt a plan whereby those who refused to follow the 
line of conduct proposed by Congress should be punished by social 
ostracism, commercial boycott, and confiscation of property . 7 As the 
colonies moved into the stage of open warfare with Great Britain, the 
radical party usurped the functions of government in some of the col- 
onies and insisted on obedience to their authority. They were able to 
carry out their program because many of the conservatives joined the 
party rather than refuse to cooperate with the extralegal groups.® As 
the conservatives joined the movement, a new alignment of parties took 
shape between loyalists on the one hand and the Revolutionary party 
on the other. And the infiltration of conservatives tended toward the 
adoption of more moderate policies by the radical party which directed 
the military and civil affairs of the colonies engaged in the prosecution 
of war. It was not only in the conduct of the war that the radical and 
conservative parties contrived to gain political favor, but similar con- 
tests were waged between them over the formation of separate state 
governments. 

State constitutions .— The division of people into radical and conserva- 
tive groups was apparent in the adoption and early operation of the state 
constitutions. Debate over the adoption of the constitutions centered 
largely around the conflict between democratic and aristocratic no- 
tions. As a rule, the conservative party sought to secure a government 
of checks and balances with legislative powers limited, a reasonably 
strong executive who might direct the public administration, and an 
independent judiciary which might resist the tendency of the popular 
party to encroach on property rights. Governments were to be so devised 
that due respect was to be paid to wealth and the property-owning class 

6 John C. Miller, Sam Adams: Pioneer in Propaganda (Boston, 1936), p. 51. For an 
account of the organization and methods of the “Sons of Liberty,” consult Miller, 
op. cit.y chap. iii. 

7 Becker, op. cit., p. 154. 

8 In most of the states “the strength of the Revolutionary party lay most largely in 
the plain people, as distinguished from aristocracy,” J. Franklin Jameson, The 
American Revolution Considered as a Social Movement (Princeton, 1926), p. 25. 
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would have a firm hold on the public purse. This group believed that 
“the inequalities of representation in some colonies, and the denial of 
the ballot to many freemen in others, were not abuses, but time-tested 
and valuable features of government/’ 9 

The radicals, opposing the attempts to establish a class control over 
public affairs, adopted the slogan “Let the people rule” and favored the 
concentration of power in a single-chamber legislative body, but where 
a bicameral system existed the radicals preferred that the greater author- 
ity be vested in the lower house which had championed the popular 
cause against the colonial governors. Governors were to be selected by 
the legislatures for short terms and judges were to be made subservient 
to the legislature, which, like the British Parliament, claimed final judi- 
cial powers. 

Inadequate consideration has been given to the prevailing ideas con- 
cerning the supremacy of the legislatures and to the almost universal 
opinion that when written constitutions were adopted in the states the 
legislatures were the judges of their own constitutional powers. A theory 
of the separation of powers modeled after that of Montesquieu was in- 
serted in certain state constitutions, but in practice legislative, executive, 
and judicial powers were frequently mingled—with the legislatures gen- 
erally regarded as having supreme authority. Though, during the period 
from 1776 to 1787, many limits were placed upon the exercise of public 
powers, especially in the emerging bills of rights, few citizens at this time 
thought of the courts as guardians of these rights or that it was their 
duty to prevent violations of the constitutional guarantees. Legislatures 
elected annually or for a few years were conceded to have unlimited 
powers. In eight of the states the executive branch of the government 
was made subordinate to the legislature by making selection of the gov- 
ernor dependent upon the legislature. Judges were either selected by the 
legislature or in other ways were rendered subject to legislative domi- 
nance. The failure and excesses of supreme legislative bodies as well as 
the conservative distrust of popularly controlled assemblies combined 
to strengthen the movement to give the courts not only an independent 
position but also to encourage the judges to assert final and conclusive 
powers in the interpretation of constitutional provisions. 10 On the other 
hand, the claim that all of the state constitutions included a separation 

9 Nevins, op. cit., pp. 139, 140. 

10 For further data relative to legislative supremacy in the states, see Charles Grove 
Haines, The American Doctrine of Judicial Supremacy (Berkeley, 1932), pp. 68 ff. 
In a constituted commonwealth, said John Locke, “there can be but one supreme 
power, which is the legislature, to which all the rest are and must be subordinate,” 
Second Treatise on Government , chaps, xi, xiii. 
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of powers theory and that an attempt was made to carry the theory into 
effect is not supported by concrete evidence. The theory of the separation 
of powers was not included in some constitutions which made a tri- 
partite division of government agencies. In other constitutions powers 
were so merged as to leave only a vestige of the separation principle. And 
in only a few states was the separation of powers theory so interpreted 
or applied as to have a substantial influence on the practices of the state 
governments. It was the failure to recognize and apply the separation of 
powers doctrine that led Madison in his defense of the Constitution to 
observe that the legislatures were not only increasing their powers but 
were inclined to dominate the other departments. 

The radicals set about not only to democratize political institutions 
but also to destroy the social, economic, and religious privileges which 
had been inherited from Europe and which were fostered and strongly 
approved by the conservatives. Thus, the state-subsidized church, pri- 
mogeniture and entail, methods of taxation which favored the rich, and 
unfair methods of apportionment favorable to the aristocracy of the sea- 
board and lowland districts were attacked. 11 The party divisions which 
prevailed throughout the colonies and the resulting conflict over gov- 
ernmental organization were exemplified especially in Massachusetts 
and Pennsylvania. In Massachusetts, where the radical party led by 
Samuel Adams and John Hancock dominated the political life of the 
colony during the Revolutionary period, the conservatives under the 
direction of the Essex Junto defeated a constitution prepared by John 
Hancock and adopted one largely drafted by John Adams. The Adams 
constitution embodying the conservative principle of checks and bal- 
ances substituted for the prevailing legislative supremacy a bicameral 
legislature, an independent governor with most of the powers of the 
colonial governor, and an assured tenure for the judiciary. 12 The con- 
stitution of 1780 has been characterized as “a lawyer's and merchant's 
constitution, directed toward something like quarterdeck efficiency in 
government and the protection of property against democratic pirates." 
Property was given special protection in the suffrage, in the composition 
of the senate, and in the qualifications for officeholders. To Samuel Eliot 
Morison the real significance of the struggle over the adoption of the 
constitution of Massachusetts lies "in the conflict of opinion, and the vic- 
tory of property over democracy that its adoption implied." 18 The con- 

11 Nevins, op. cit., pp. 165 ff. 

“For John Adams’ analysis of the check and balance doctrine, see The Works of 
John Adams , ed. by Charles Francis Adams (Boston, 1850), VI: 467. 

““The Struggle over the Adoption of the Constitution of Massachusetts, 1780,” 
Mass. Hist. Soc. (May, 1917), pp. 353 ff. 
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servative elements gained control of the government of all the states 
except Pennsylvania, North Carolina, and Georgia. 

The Pennsylvania constitution of 1776, drafted largely under the 
direction of the radicals, provided for a legislature of one house, a su- 
preme executive council, and a judiciary dependent upon the legislature. 
Because of the liberal ideas contained in the document, it was immedi- 
ately subjected to criticism and censure by the conservatives, who, as 
members of the commercial and planting aristocracy of the coast region, 
deemed the exercise of political power their special privilege. Opposing 
the constitution as too democratic, conservative leaders championed the 
principle of checks and balances to serve as a means to obstruct the prog- 
ress of democracy or, as often expressed, of “protecting the few against 
the tyranny of the many/’ 14 

Party antagonisms in Pennsylvania from 1776 to 1790, it is claimed, 
were more consistently violent than in any other state. 15 The conserva- 
tives, mainly wealthy Quakers and Episcopalians, refused to cooperate 
in putting Pennsylvania's democratic constitution into effect. Though 
Georgia's constitution— with a single-chamber legislative body, a weak 
governor, and a dependent judiciary— worked fairly well, a similar docu- 
ment in Pennsylvania was under a constant fire of criticisms and con- 
demnation by the anticonstitutionalists aligned chiefly with the Bank 
of Pennsylvania and the Bank of North America. When the federal Con- 
stitution was adopted in Pennsylvania by a coup d’etat , which prevented 
the liberals and radicals from marshaling their forces and securing a 
free and open discussion of the merits and demerits of the document, 
the way was prepared for the adoption of a conservative type of state 
constitution. 

The Pennsylvania constitution of 1790, drafted largely by James Wil- 
son, contained all of the essential principles of the conservative party 
with its doctrine of separation of powers, the theory of checks and bal- 
ances, and the principle of affording protection to property rights against 
democratic onslaughts. When historians maintain that the political 
leaders of the colonies, which had now become states, were not dissatis- 
fied with the forms of government under which they had been living 
and desired so far as practicable to follow English customs and practices 
rather than to attempt political experiments, they have in mind pri- 
marily the theories and proposals of the conservatives. The types of 

14 W. Roy Smith, “Sectionalism in Pennsylvania During the Revolution/* 24 Pol . 
Sci. Quar. (June, 1909), pp. 216 ff. and J. Paul Selsam, The Pennsylvania Constitution 
of 1776 (Philadelphia, 19^6). 

16 Consult Nevins, op. cit., pp. 149 ff., for an account of the contest over the adoption 
of Pennsylvania’s constitution. 
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government devised by the radicals represented, both in England and 
in America, marked departures from the prevailing political ideas and 
institutions . 16 

Conservatives were seeking, they contended, a “sufficient check to pre- 
vent the intemperate and unjust proceedings’* of the legislatures. John 
Rutledge, a conservative, vetoing a new constitution for South Carolina, 
observed “the people also preferred a compounded or mixed government 
to a simple democracy, or one verging toward it,’* because, in his opinion, 
“however unexceptionable a democratic government may appear at first 
view, its effects have been found arbitrary, severe and destructive.** A 
brief resume of radical and conservative doctrines will aid in under- 
standing the political cleavages during the Revolutionary and critical 
periods. 

Radical and conservative doctrines.— With the exception of the loyal- 
ists, who participated only to a slight extent in the politics of the time, 
the people primarily aligned themselves during the Revolutionary War 
to one of two groups or factions. The radical group under the leadership 
of men such as Samuel Adams, Thomas Paine, Patrick Henry, Thomas 
Jefferson, Luther Martin, Richard Henry Lee, Elbridge Gerry , 17 and 
Benjamin Franklin advocated doctrines of the sovereignty of the peo- 
ple, government based upon the consent of the governed, the sanctity of 
individual rights as guaranteed by bills of rights, a theory of natural and 
inalienable rights which it was the prime duty of the government to pro- 
tect, the contract theory of government, and the right of revolution. To 
this group government was to be reduced to a minimum, its chief func- 
tion being to keep the peace and to protect communities from attacks 
by foreign foes. 

Radical doctrines were put into concrete form in the Declaration of 
Independence, the Articles of Confederation, and the Ordinance for the 
government of the Northwest Territory. Summarized in a few sentences, 
some of the current doctrines of the radicals which Thomas Jefferson 
put into enduring phrases in the Declaration of Independence were: 

We hold these truths to be self-evident, that all men are created equal, that they 
are endowed by their Creator with certain unalienable rights, that among these are 
life, liberty and the pursuit of happiness. That to secure these rights, governments 

16 See Homer C. Hockett, Political and Social Growth of the United States (New 
York, 1939), I: 242, 243. 

17 In the federal Convention, Elbridge Gerry first joined the advocates of a strong 
national government, then turned to the Anti -Federalist group, refused to sign the 
Constitution, and published a list of objections to it. Later he supported Hamilton’s 
financial schemes and became a stockholder in the Bank of the United States. Patrick 
Henry also joined the conservative ranks in later years. See S. E. Morison, “Elbridge 
'Gerry, Gentleman-Democrat,” The New England Quarterly (1929), II: 6, 7. 
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are instituted among men, deriving their just powers from the consent of the gov- 
erned. That whenever any form of government becomes destructive of these ends, 
it is the right of the people to alter or abolish it, and to institute new government, 
laying its foundations on such principles and organizing its powers in such form, 
as to them shall seem most likely to effect their safety and happiness. 

In this Declaration a new political philosophy was formulated. The 
ideals or “glittering generalities/' as they have frequently been called, 
were to serve as a basis for the future political and social programs of 
liberal groups in the United States. Visionary and chimerical as this 
political philosophy seemed to many of Jefferson's contemporaries and 
to those of succeeding generations who have looked at politics and gov- 
ernment from a conservative point of view, it is, nevertheless, a philos- 
ophy which has profoundly influenced American practices and modes of 
thinking . 18 

It was on the basis of such reasoning that Patrick Henry argued in the 
Parson's Cause that government was “a conditional compact, composed 
of mutual and dependent covenants, the King promising protection, the 
people promising obedience and support.” A violation of this covenant 
by one of the contracting parties, Henry contended, discharged the other 
party from further obligations. An instance was then cited in which the 
King had violated his obligations under the mutual terms of the com- 
pact with the colonies, and hence it was maintained that the King had 
forfeited all rights to his subjects’ obedience with respect to his invalid 
acts . 19 

The Articles of Confederation, like the state constitutions drafted by 
the radicals, provided for a diplomatic body or political debating society 
in which each state retained “its sovereignty, freedom and independ- 
ence” and reserved the right to recall at any time its delegates sent to the 
Congress of the Confederation. Though the Articles were to be inviola- 
bly observed by every state and the union thus established was to be 
perpetual, it was provided that no alteration should be made in the 
Articles “unless such alteration be agreed to in a Congress of the United 
States and be afterwards confirmed by the legislatures of every state .” 20 
Designed to establish a weak type of government which was largely 
dependent upon the states for all important grants of power, the Con- 
federate government was unable to formulate or to carry into effect 

18 For a consideration of the influence of the Declaration of Independence on Amer- 
ican life and thought, see Carl Lotus Becker, The Declaration of Independence: A Study 
in the History of Political Ideas (New York, 1922), and T. V. Smith, Notes on the 
American Doctrine of Equality (Chicago, 1927). 

19 William Wirt Henry, Patrick Henry (New York, 1891), I: 38-42. 

20 Art. XIII. 
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national financial or commercial policies. It soon became a target for 
the attacks of the conservatives who began a campaign of criticism and 
vilification which resulted in the calling of the Philadelphia Convention 
and in the overthrow of the Confederation by a carefully planned and 
adroitly led revolution. Reference will be made later to the contribu- 
tions of the Articles of Confederation in the establishment of constitu- 
tional government in the United States. 

The ordinance which provided for the government of the Northwest 
Territory contained a number of features which were characteristic of 
the radical political philosophy. Provisions were made for a governor, 
legislative council, and house of representatives and for extending to 
the inhabitants of the territory “the fundamental principles of civil and 
religious liberty, which form the basis whereon these republics, their 
laws and constitutions, are erected; to fix and establish those principles 
as the basis of all laws, constitutions, and governments, which forever 
hereafter shall be formed in the said territory. ,, Further provision was 
made for the establishment of states to be admitted on an equal footing 
with the original states. 

Personal and individual rights were to be guaranteed to the inhabi- 
tants of the territory, such as the privilege of the writ of habeas corpus, 
the right of trial by jury, the “proportionate representation of the people 
in the legislature, and of judicial proceedings according to the course of 
common law.” No man was to be deprived of his “liberty or property, but 
by the judgment of his peers, or the law of the land,” and when property 
or services were demanded for public use “full compensation shall be 
made for the same,” and no laws were to “interfere with or affect private 
contracts, or engagements, bona fide , and without fraud previously 
formed.” Thus the ordinance contained in incipient form some of the 
provisions which were later embodied in the federal Consritution. 

Indicating an interest in and solicitude for public education, Article 
III of the ordinance provided that “religion, morality and knowledge 
being necessary to good government and the happiness of mankind, 
schools and the means of education shall forever be encouraged.” The 
utmost good faith was to be observed towards the Indians, and a signifi- 
cant clause prohibited slavery and involuntary servitude in the territory, 
except for the punishment of crimes. Thus, in the Declaration of Inde- 
pendence, in the Articles of Confederation, and in the Ordinance for 
the Northwest Territory some of the essential ideas of the radicals were 
put into concrete form. 

The conservative party during the Revolutionary period was made up, 
first, of the loyalists who, though opposed to the activities of the radical 
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party which carried the country into open revolt, still sympathized with 
the English cause but who remained sufficiently inactive not to be forced 
to emigrate. A second group of men, such as Alexander Hamilton, John 
Jay, George Washington, James Wilson, Gouverneur Morris, and Oliver 
Ellsworth, though aligned with the Revolutionary party during the war, 
later became affiliated with the conservatives. These groups favored the 
rule of the rich and wellborn or, as it was sometimes phrased, the “rich, 
the wise and the good.” At the same time they disapproved of the prin- 
ciple of popular government or the rule of the majority of the people. 
The political philosophy of the conservatives was summed up by Alex- 
ander Hamilton in his argument for a life term of United States senators 
as follows: 

All communities divide themselves into the few and the many. The first are the rich 
and well-born, the other the mass of the people. The voice of the people has been said 
to be the voice of God; and, however generally this maxim has been quoted and be- 
lieved, it is not true in fact. The people are turbulent and changing; they seldom 
judge or determine right. Give, therefore, to the first class a distinct, permanent share 
in the government. They will check the unsteadiness of the second, and, as they can- 
not receive any advantage by a change, they therefore will ever maintain good gov- 
ernment. Can a democratic assembly, who annually revolve in the mass of the people, 
be supposed steadily to pursue the public good? Nothing but a permanent body can 
check the imprudence of democracy. Their turbulent and uncontrollable disposition 
requires checks. 21 

Whereas the radicals or the incipient Democratic party founded their 
philosophy on the principle of popular sovereignty and placed upper- 
most the inalienable rights of the individual, the conservatives were pri- 
marily concerned with the protection of property and related interests 
and to this end desired a strong government to preserve these interests. 
They insisted that the minority should be protected from the dangers of 
popular rule and, with the admission of the democratic element into the 
body politic, wanted to be assured that their unstable and dangerous 
tendencies should be tempered by a system of checks and balances. It 
was generally assumed and occasionally expressed that there should be 
just enough concessions in favor of democracy to humor the people and 
keep them satisfied. 

Fisher Ames, one of the ablest of the conservatives, contended that the 
chief duty of all governments is to protect the rights of property, for 
“the essence, and almost the quintessence, of a good government, is to 
protect property and its rights. When these are protected, there is scarcely 
any booty left for oppression to seize; the objects and motives to usur- 

21 Henry Cabot Lodge, ed., The Works of Alexander Hamilton (New York, 1904), I: 
401. 



6s The Role of the Supreme Court, 1789-1835 

pation and tyranny are removed. By securing property, life and liberty 
can scarcely fail of being secured /’ 23 

To the conservatives, the radicals and Democrats were “a set of men 
without reading, experience or principles to govern them.” Maryland 
adopted an electoral plan for election to the upper house of the legisla- 
ture to assure the representation of the “wealth, position and caution of 
the States.” This plan was praised by Hamilton in The Federalist 23 be- 
cause it placed a check upon “rash legislation demanded from vociferous, 
ill-educated voters.” Everywhere the conservatives agreed with John 
Adams in supporting the dominance of “the rich, the well-born and the 
able .” 24 Only men of education and fortune were considered to have 
the time for the study necessary to acquire an adequate knowledge of the 
interests of the state. It was held that this class only could understand the 
requirements and implications of a complex and carefully balanced form 
of government. The assertion of the conservatives, which has often mis- 
led the historians, that they were the “friends of order” and that those 
who disagreed with them were made up of “desperate, embarrassed, 
unprincipled, disorderly and disaffected men” was made in the early 
days of the development of American political ideas . 25 It was not difficult 
for the conservatives to believe that they were supporting “ideas of con- 
stitutional perfection” as against the “murky vapors of prejudice and 
malevolence.” Hence, in the contest over the adoption of the federal 
Constitution in New York, it was made to appear as an issue oetween 
the “rough fringes of civilization” and the “wealth, education and con- 
servatism of the American metropolis.” 

Party divisions in the state of New York followed the usual dbss basis. 
In one group were the great landowners who often lived in feudal 
splendor, the lawyers to whom in this state much deference was paid, 
and the merchants who were frequently enriched by illicit trade. In an- 
other group were the farmers and mechanics who were often made the 
dupes of the former class. The politics of the states at this time, E. Wilder 
Spaulding finds, is “the story of the struggle of a propertied, intelligent 

“Seth Ames, ed.. Works of Fisher Ames (Boston, 1854), II: 166. 

23 No. 63 (Lodge ed.), p. 398. 

24 John Adams, Works, IV: 290. “The rich, the well-born and the able, acquire an 
influence among the people that will soon be too much for simple honesty and plain 
sense, in a house of representatives.” See also Dixon Ryan Fox, The Decline of Aris- 
tocracy in the Politics of New York, Columbia University Studies in History, Eco- 
nomics and Public Law (New York, 1019), chap, i on “The Few, the Rich and the 
Well Born.” 

“Edward Rutledge, writing to John Jay, referred in contemptuous language to 
the radicals, “I dread their low cunning, and those levelling principles which men 
without character and without fortune in general possess, which are so captivating 
' to the lower dass of mankind.” Frank Monaghan, John Jay (New York, 1935), p. 83. 
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minority to maintain itself against a well-to-do, less sophisticated ma- 
jority. The divisions between these two groups may be conceived as 
vertical, following geographical divisions; or as horizontal, following 
social and economic cleavages.” 28 One group gradually became known 
as the Federalists and their opponents as the Anti-Federalists. 

The merchants were almost invariably Federalist in their political 
beliefs and affiliations. Closely associated with them were the bankers 
and the lawyers, most of whom were staunch Federalists. It was truly 
observed that “trade and Federalism appeared hand in hand.” 27 The 
commercial interests were the first to criticize the ineffectiveness of the 
Articles of Confederation. Chief among the complainants against the 
government as devised by the radicals were the great Federalist families 
which had become deeply involved in land speculation and were feeling 
the effects of the economic depression which was at its height about 
1784. 28 “By 1783,” notes Spaulding, “the Schuylers, the Hamiltons, the 
Jays, the Bensons, the Livingstons, and the Morrises were busy protest- 
ing to one another that the Confederation was hopelessly weak and that 
the state legislatures were disregarding all faith and credit.” 28 

The politics of South Carolina followed similar lines. An aristocracy 
composed of the planters and the leading Charleston merchants con- 
trolled the state government. 30 The opposition came mainly from the 
clerks, artisans, and white laborers in Charleston and from the farmers 
in the uplands. Control by the planters was safeguarded by a constitu- 
tional gerrymander which gave their districts more than a proportionate 
representation in the legislature. The issue of the day, notes Phillips, 
“lay between classes of people differentiated by temperament, occupa- 
tion and property-holding, rather than between sections antagonized by 
the pressure of conflicting geographical conditions and needs.” 81 

The leaders of 1776 were mostly poor men, that is, small landowners 
or tenants and village shopkeepers. They revolted against the “small 
cliques and place hunters” who were in control of political affairs in 
most of the states. They protested against the established church, special 
privileges of all sorts, and commercial monopolies, whether in control 
of the British or Americans. 82 But these early proponents of democracy 

26 New York in the Critical Period , 1J83-1J89 (New York, 1932), p. 84. 

27 Spaulding, op. cit., p. 7. 

28 Ibid., pp. 8 ff. 

29 Ibid., p. 103. 

30 Ulrich B. Phillips, “The South Carolina Federalists,” Amer. Hist. Rev. (Apr., 
1909), XIV: 529-531. 

81 Phillips, op. cit., p. 531. 

32 William E. Dodd, “The Struggle for Democracy in the United States,” 28 Interna- 
tional Jour, of Ethics (July, 1918), 465, 466. 
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made headway rather slowly against the vested interests of the day and 
the aristocratic groups in charge of colonial affairs. In Pennsylvania 
alone were they able to set up a real democracy. There an assembly based 
on popular suffrage controlled the government and the courts and car- 
ried out for a brief period the people’s wishes. The rich and wellborn in 
the Philadelphia district were in revolt against this government until the 
conservative sentiment, which resulted in the adoption of the federal 
Constitution, afforded them a favorable opportunity to secure a “bal- 
anced” state charter designed to foster and preserve aristocratic inter- 
ests. So, too, in other states, notes William E. Dodd, 

the men who were in the majority and who fought England in part because of un- 
equal and unfair representation of their interests and ideals in the British parliament 
were, by the nature of things compelled to submit at home to unequal and unfair 
representation. In order to free themselves from an intolerable state of things in the 
empire they were compelled to fasten upon themselves in almost every State consti- 
tutions which set up a privileged church in New England and a privileged slave- 
holding gentry in the South. 33 

By the end of the Revolution in 1783 there were large groups in each 
of the states who were opposed to majority rule in the state assemblies. A 
new party was in formation made up of the commercial men of the East, 
the officers of the army, the loyalists who were returning to their homes, 
the clergy of the established church of New England, and the planters 
of the South. These groups were led by George Washington, Alex- 
ander Hamilton, and the Pinckneys, and they soon were able to unite 
their following on a program to secure a strong government to counter- 
act the rule which they characterized as that of the “ignorant the poor 
and the vicious.” As a result of effective organization and leadership, the 
Philadelphia Convention of 1787 was called, and a group of men who 
had little faith in the control of government by the people drafted a 
plan of government with intricate checks and balances so complex in 
its operation that few people could understand the plan or its impli- 
cations. And the government which was organized under this written 
instrument had as its main feature that “at no time could the people 
intervene and change its policy, unless they could work up such a com- 
motion that House, Senate, President and Court could all be changed 
at the same time— a feat which has never been performed.” 34 Party divi- 
sions and the characteristic political methods of the time were much in 
evidence in the contests over the formation and adoption of the federal 
Constitution. 

38 William E. Dodd, op. cit ., p. 467. 

34 William E. Dodd, op. cit., p. 471. 
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The Contest over the Adoption of the Constitution 

Economic factors played a prominent role in the movement which re- 
sulted in the framing and adoption of the Constitution. The conflict 
between the rich and the poor, creditors and debtors, and between mer- 
chants and farmers centered largely on the questions of the issuance 
of paper money and on granting relief to debtors. Because the calling of 
the Convention came as a result of a political reaction and because the 
election of delegates was controlled by the conservatives, the small farm- 
ers, the debtors, and the advocates of paper money were absent from the 
Convention. Conservative sentiments were reflected in numerous pro- 
visions in the draft of the Constitution but especially in the clauses 
prohibiting the states from the emission of bills of credit and from pass- 
ing laws impairing the obligation of contracts. 

Referring to the Pennsylvania delegates selected to attend the Con- 
vention to revise the Constitution, the minority members of the state 
assembly observed that “a majority of our legislature appointed men to 
represent this State who were all citizens of Philadelphia, none of them 
calculated to represent the landed interests of Pennsylvania, and almost 
all of them of one political party, men who have been uniformly op- 
posed to that [state] constitution for which you have on every occasion 
manifested your attachment .” 35 Owing to the conservative control of the 
state, the South Carolina delegates to the federal Convention were from 
the Charleston district and all of them favored the new Constitution. 
Almost all of the delegates selected from the states that sent representa- 
tives to Philadelphia belonged to the conservative or aristocratic fac- 
tions. Some of the leaders of the radical party declined appointments to 
serve as delegates to the Convention, whereas others who attended re- 
fused to participate actively in the discussions of the sessions, and a few 
of those of liberal or democratic views actively opposed the adoption 
and refused to sign the document approved by the Convention. The 
party divisions in the Convention were, therefore, mostly between the 
large and small states groups and between factions favoring or opposing 
particular provisions. 

There was widespread alarm among the radicals and among those of 
liberal or democratic inclinations that the steps which were being taken 
toward the formation of a common or general government for the states 
would result in the permanent establishment of an aristocracy as the 
controlling element in the new society. Among other groups there was a 

33 John Bach McMaster and Frederick D. Stone, eds., Pennsylvania and the Federal 
Constitution, 1787-1788 (Lancaster, 1888), p. 73. 
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strong sentiment for the formation of a monarchical type of government. 
The creation of a corrupt and oppressive aristocracy was more within 
the realm of probability and it was against the tendencies in this direc- 
tion that the most active and virile opposition was directed by the liberal 
groups. Some of the fears were not without foundation, for it was fre- 
quently asserted that “men of education and property’ * were the only 
ones entitled to participate in the operation of government. It was prop- 
erty, rather than education, however, that was given primary consider- 
ation, for, as John Jay remarked, “those who own the country are the 
most fit persons to participate in the government of it .” 38 Theodore 
Sedgwick, writing to Rufus King, expressed the opinion of those who 
controlled colonial affairs prior to the Revolution and who, having lost 
much of their political influence and prestige, were determined to regain 
what they deemed was rightfully their political heritage. “Every man of 
observation,” said Sedgwick, “is convinced that the end of government 
security cannot be attained by the exercise of principles founded on 
democratic equality. A war is now actually levied on the virtue, property 
and distinctions in the community, and however there may be an ap- 
pearance of a temporary cessation of hostilities, yet the flame will again 
and again break out .” 37 And as the pages of American histoiy are scanned, 
it is apparent that the “flame” has continued to break out. 

Hamilton, in surveying the situation at the time the Convention 
draft was submitted to the states, predicted that the Constitution would 
have the good will of the commercial interests and of most men of prop- 
erty as well as the creditors who wish to see the debt of the union paid. 
In the opposition, holding offices under the state governments, he ex- 
pected to see the debtors, those opposed to strong government, and those 
who were inclined to be alarmed at the development of institutions that 
might seem calculated to place the power of the community in few hands 
and raise a few individuals to stations of great preeminence. James 
Wilson, celebrating the ratification of the Constitution, exclaimed: “A 
people free and enlightened, establishing and ratifying a system of gov- 
ernment which they have previously considered, examined, and ap- 
proved. This is the spectacle which we are assembled to celebrate; and 
it is the most dignified one that has yet appeared on our globe .” 88 But 
instead of the deliberate, careful, and enlightened consideration of the 
plan of the proposed government and the issues involved, we find in 
much of the deliberation what Elbridge Gerry called an inordinate 

“See Monaghan, John Jay , p. 323 (Oct. 25, 1810). 

87 Charles R. King, ed.. The Life and Correspondence of Rufus King (New York, 
1894), I: 224. 

88 Works (Bird Wilson, ed., Philadelphia, 1804), III: 299. 
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zeal “to precipitate a blind adoption of the Constitution as proposed 
by the Philadelphia Convention/' 

It was in Pennsylvania that the strategy to secure an early adoption of 
the Constitution without full and free discussion was carried to the 
greatest extreme. On September 27 the Constitution was submitted to 
the states by the Congress of the Confederation without approval or dis- 
approval. The Pennsylvania assembly which was then in session had 
resolved to adjourn sine die on Saturday, September 29, but the Federal- 
ists who had a majority in the body were determined that before adjourn- 
ment a state convention should be called to consider the Constitution. 
Before the action of Congress was reported to the assembly and contrary 
to its own rules, the Federalists, through one of the members of the fed- 
eral Convention, presented a resolution to call a convention in Phila- 
delphia. This resolution was carried by a vote of 43 to 19. The assembly 
consisted of 69 members and 46 constituted a quorum. It was decided 
by the 19 members of the minority to refuse to attend a session called for 
Friday afternoon, thus leaving the day for the election of delegates and 
the choosing of the members unsettled. When the last session was held 
on Saturday morning and a quorum was not present, the sergeant at arms 
and the assistant clerk were ordered to summon the protestants to attend. 
Upon their insistent refusal the sergeant at arms secured the necessary 
aid from a mob of citizens and “broke into their lodgings, seized them, 
dragged them through the streets to the State House, and thrust them 
into the assembly room, with clothes torn and faces white with rage. The 
quorum was now complete.” 39 

While the recalcitrant members were forcibly detained the election of 
delegates was called for November 6 and the meeting of the convention 
for November 21. The short time allotted for the consideration of the 
Constitution and the election of delegates rendered impossible anything 
approximating a thorough discussion of the advantages or disadvantages 
which might result from the adoption of the instrument. Evidently full 
and free consideration of the merits or demerits of the Constitution was 
not to be permitted. When the convention met in Philadelphia the Fed- 
eralist majority followed similar tactics. Votes on separate articles of the 
Constitution were prohibited, no amendments could be proposed or 
adopted, and the reasons for dissent were not to be entered upon the 
minutes. 40 Only Federalist speeches were allowed to be printed and every 

^McMaster and Stone, eds., Pennsylvania and the Federal Constitution, 1787- 
1788, p. 4. 

40 McMaster and Stone, op. cit., p. 461. Of the abuse and ill-treatment of those who 
opposed the adoption of the Constitution, cf. Reasons of Dissent of the Minority, 
ibid., pp. 456 ff. 
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effort was made to prevent the publication of the opinions of Anti- 
Federalists. Wilson must have had some other state than his own in mind 
when he portrayed in glowing terms the mode of the adoption of the 
Constitution. But the cause of the Constitution was improved by the 
fact that ratification was carried hastily, with little or no discussion, in 
Delaware, New Jersey, Connecticut, and Georgia. The small states looked 
forward to commercial and political advantages under the new system 
greater than they were likely to secure by any other plan for union. 

It was not only in Pennsylvania that the course of affairs was not per- 
mitted to follow a natural channel. In Massachusetts, New York, and 
Virginia the majority of the delegates elected to the state conventions 
were Anti-Federalists. It was necessary, therefore, by argument and 
manipulation for the Federalists to win over a considerable number of 
votes in each state. Opposition to the Constitution in Massachusetts 
came mainly from those who distrusted the delegation of too much 
power to the people’s agents, from the conflict of interests between the 
agricultural and commercial sections of the state, and from the pro- 
nounced antagonism between the aristocratic and democratic elements 
of society in this state. 41 The attempt to rush through an early adoption 
of the Constitution in Massachusetts as well as in other states was looked 
upon as an attempt of the “rich and wellborn” to obtain that domina- 
tion of public affairs which they had not been able to accomplish in their 
respective states. 42 It was conceded that a majority of men of ability, of 
property, and of influence were in favor of the Constitution and that the 
opposition lacked effective leaders in some states. 

By the year 1787, notes Samuel B. Harding, the antagonism of classes 
in Massachusetts had developed into an earnest, if not a bitter, contest 
between the forces of aristocracy and democracy for the control of the 
state government. Factors which fostered this antagonism were: the 
distrust by the liberals of the upper classes, which was partly a natural 
outgrowth of the democratic spirit that accompanied the Revolution, 
and the fact that so many of the professional men and men of property 
and education either remained loyalists or gave but lukewarm support 
to the measures of the patriot party; the natural antagonism of interest 
between the agricultural and the urban sections; and the economic and 
legal conditions of the time which brought into disrepute one of the 
most conspicuous elements of the aristocracy, namely, the legal class. 
Shays’ Rebellion in 1786-1787 crystallized the existing class hostility 

"Samuel B. Harding, The Federal Constitution in Massachusetts (New York, 1896), 
pp. 74 ft 

42 McMaster and Stone, op. cit p. 627. 
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into definite political camps. Many who did not sympathize with the 
debt-repudiation views of the democratic party were nonetheless im- 
pelled toward democratic ideals because of the ultra-aristocratic views 
of the rich. 43 By the close of 1787, continues Harding, 

we have in Massachusetts a democracy, incensed at what it considers the oppressions, 
actual and prospective, of the aristocracy, fairly united in its plans of political action, 
and abundantly confident of its power to decide all political matters whatsoever, un- 
aided by the counsel or advice of the upper classes. The aristocratic element in the State 
had looked to the Convention at Philadelphia for such a federal Constitution as would 
enable it to maintain that ascendency in matters of government which had of old been 
the lot of men of wealth and education, but which of late had been seriously threat- 
ened by the encroachments of the jealous democracy. Though it did not get all that 
was desired at the hands of the Convention, the aristocracy found the new Constitution 
in the main acceptable. But just in proportion as it was welcomed by the upper classes, 
it promised to prove unacceptable to the populace. Under the influence of the existing 
antagonism of social elements, that which met with the favor of the aristocracy came 
shortly to be regarded with suspicion by the democracy; and, in the contest which 
ensued for ratification, the dread of irretrievably fastening upon themselves in some 
way the power of the aristocracy unquestionably formed the chief factor in determin- 
ing the greater portion of the inhabitants of the State, especially those of the rural 
districts, in a fixed opposition to the adoption of the new system. 44 

Rufus King recognized that it was the fear of the aristocracy which 
threatened the adoption of the new system. He wrote to Madison: “An 
apprehension that the liberties of the people are in danger, and a distrust 
of men of property or education have a more powerful effect upon the 
minds of our opponents than any specific objections against the Con- 
stitution.” And a week later he again wrote that the opposition arose 
chiefly “from an opinion that is immovable, that some injury is plotted 
against them— that the system is the production of the rich and ambi- 
tious, that they discover its operations and the consequence will be the 
establishment of two orders in the society, one comprehending the opu- 
lent and great, the other the poor and illiterate. The extraordinary 
union in favor of the Constitution in this State of the wealthy and sen- 
sible part of it is in confirmation of these opinions and every exertion 
hitherto made to eradicate it, has been in vain.” 45 

With the assembling of the Massachusetts convention, it was evident 
that a majority of the delegates were opposed to the Constitution. Ac- 
cording to the usual explanation, the Federalists won “a hard fought 
battle against ignorance and prejudice, honest doubt and opposition.” 46 

43 Samuel B. Harding, op. cit., pp. 8, 9. 

44 Harding, op. cit., pp. 13, 14. 

45 Life and Correspondence of Rufus King , I; 314, 317. 

48 Anson Ely Morse, The Federalist Party in Massachusetts to the Year 1800 (Prince- 
ton, 1909), p. 52. 
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But here as elswhere argument was aided by political manipulation. To 
secure the support of John Hancock and through him some of his friends 
and supporters, a bargain was made. The price paid was the promise of 
the support of Hancock by the Federalists for the next gubernatorial 
election with assurance of aid for his candidacy for the vice-presidency 
or the presidency. That such a bargain was made, says Harding, “there 
is not now the slightest reason to doubt.” 47 On the results of the Federal- 
ist campaign in Massachusetts, Beveridge observes, “one hundred and 
sixty-eight held out against the Constitution to the very last, uninflu- 
enced by the careful, able, and convincing arguments of its friends, 
unmoved by their persuasion, unbought by their promises and deals.” 48 
They regarded the plan of government proposed as “the production of 
the rich and ambitious” and as designed to establish two orders of society. 

As a result of the arguments and political maneuvers, the motion to 
ratify the Constitution in Massachusetts was carried by the close vote of 
187 to 168— a majority of 19 in favor of ratification. Because some of the 
delegates refused to obey their instructions and because it was largely 
the Anti-Federalist towns which were unrepresented, Harding does not 
regard this vote as truly representative of the sentiment in the state. 49 

Similar methods of argument together with political manipulation 
were used freely in New York and in Virginia. A majority of the people 
of Virginia were opposed to the new instrument of government. Esti- 
mates place the opposition as high as three-fourths. 50 The strength of the 
opposition no doubt accounts for the fact that the only real debate over 
the whole Constitution took pTce in this state. The Virginia constitu- 
tionalists, claims Beveridge, took no chances and neglected no precau- 
tion. 51 Though able arguments were presented on both sides, the shift 
of Governor Randolph to the side favoring the Constitution greatly 
weakened the opposition. His failure to present to the convention Gov- 
ernor Clinton’s letter proposing that New York join Virginia in the call 
for a new federal Convention no doubt saved the Constitution from 
defeat. Randolph’s change of view from determined opposition to de- 
fense of the Constitution without any proposals for amendment was 
ascribed to improper motives. His appointment to the position of Attor- 
ney General, thus giving Virginia the President and two members of 
the cabinet, gave color to the charge. Owing to “better tactics and 

47 Harding, op. cit., p. 86. See also the rather unusual methods used to win the ap- 
proval of Samuel Adams, ibid., pp. 96 ff., and John C. Miller, Sam Adams: Pioneer in 
Propaganda (Boston, 1936), pp. 376 ff. 

48 Albert J. Beveridge, The Life of John Marshall (Boston, 1919), I: 344. 

49 The Federal Constitution in Massachusetts, p. 99. 

50 Beveridge, op. cit., I: 321. 

51 Beveridge, op. cit., I: 357. 
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stronger arguments/' the constitutionalists won on three test votes by 
majorities ranging from 1 to 10. To accomplish this result 10 members 
voted in disobedience of the instructions of their constituents. 

Most of the delegates to the convention in New Hampshire were in- 
structed by their constituents to vote against the Constitution. Fearing 
a vote of rejection, those opposed to the Constitution were persuaded to 
agree to a plan of delay whereby “the illiberal and ignorant will be 
brought in to what is right and just." The delay had the desired effect, 
for, when the convention met a few months later, adoption was carried 
by a narrow margin. 

In Dobbs County, North Carolina, the Federalists used illegal methods 
and force to elect their candidates to the ratifying convention. When the 
counting of the votes indicated that the Anti-Federalist candidates were 
winning, physical force was used to prevent further counting of votes. 
The sheriff, who had charge of the election, was knocked almost sense- 
less, and the ballot box was forcibly taken from him and carried away. 
The boast was made by the Federalists that another and better election 
would be held. The Federalist governor was appealed to and he ordered 
another election in which the Anti-Federalists refused to participate. By 
the small number of 85 votes— about one-fifth of those who participated 
in the first election— five loyal Federalists were given certificates of elec- 
tion. Because of protests from both parties, no delegates from Dobbs 
County were permitted to sit in the convention. 

When the convention met, the numerical advantage was on the side 
of the Anti-Federalists who had more than double the number favoring 
the Constitution. Contrary to the impressions usually given about the 
prevalence of wealth and ability on the side of the Federalists, it is 
claimed that there were many men of prominence and wealth among 
the Anti-Federalists. Moreover, “despite all of the efforts of the Federal- 
ists, there were only two delegates in the convention from the counties 
West of the mountains who voted for ratification of the Constitution." 62 
The vote against the ratification of the Constitution without amend- 
ments was 184 to 93. 

The Maryland convention, which was in control of the Federalists, 
afforded what Allan Nevins calls an illustration of a perfect “steam 

“Louise Irby Trenholme, The Ratification of the Federal Constitution in North 
Carolina (New York, 1932), pp. 111, 115. In North Carolina the supporters of the Con- 
stitution were largely planters, merchants, and members of the learned professions. 
Ibid., p. 138. 

In South Carolina the Federalist leaders with but few exceptions were members of 
the old planter families of the lowlands, with the Democrats or Republicans being 
made up of the poor whites and the yeomanry of the piedmont districts. Phillips, op. 
cit., pp. 529, 538. 
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secure the support of John Hancock and through him some of his friends 
and supporters, a bargain was made. The price paid was the promise of 
the support of Hancock by the Federalists for the next gubernatorial 
election with assurance of aid for his candidacy for the vice-presidency 
or the presidency. That such a bargain was made, says Harding, “there 
is not now the slightest reason to doubt.” 47 On the results of the Federal- 
ist campaign in Massachusetts, Beveridge observes, “one hundred and 
sixty-eight held out against the Constitution to the very last, uninflu- 
enced by the careful, able, and convincing arguments of its friends, 
unmoved by their persuasion, unbought by their promises and deals.” 48 
They regarded the plan of government proposed as “the production of 
the rich and ambitious” and as designed to establish two orders of society. 

As a result of the arguments and political maneuvers, the motion to 
ratify the Constitution in Massachusetts was carried by the close vote of 
187 to 168— a majority of 19 in favor of ratification. Because some of the 
delegates refused to obey their instructions and because it was largely 
the Anti-Federalist towns which were unrepresented, Harding does not 
regard this vote as truly representative of the sentiment in the state 19 

Similar methods of argument together with political manipulation 
were used freely in New York and in Virginia. A majority of the people 
of Virginia were opposed to the new instrument of government. Esti- 
mates place the opposition as high as three-fourths. 50 The strength of the 
opposition no doubt accounts for the fact that the only real debate over 
the whole Constitution took place n this state. The Virginia constitu- 
tionalists, claims Beveridge, took no chances and neglected no precau- 
tion. 61 Though able arguments were presented on both sides, the shift 
of Governor Randolph to the side favoring the Constitution greatly 
weakened the opposition. His failure to pi^sent to the comention Gov- 
ernor Clinton’s letter proposing that New York join Virginia in the call 
for a new federal Convention no doubt saved the Constitution from 
defeat. Randolph’s change of view from determined opposition to de- 
fense of the Constitution without any proposals for amendment was 
ascribed to improper motives. His appointment to the position of Attor- 
ney General, thus giving Virginia the President and two members of 
the cabinet, gave color to the charge. Owing to “better tactics and 

47 Harding, op. cit., p. 86. See also the rather unusual methods used to win the ap- 
proval of Samuel Adams, ibid., pp. 96 ff., and John C. Miller, Sam Adams: Pioneer in 
Propaganda (Boston, 1936), pp. 376 ff. 

48 Albert J. Beveridge, The Life of John Marshall (Boston, 1919), I: 344. 

49 The Federal Constitution in Massachusetts, p. 99. 

50 Beveridge, op. cit., I: 321. 

51 Beveridge, op. cit., I: 357. 
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stronger arguments/* the constitutionalists won on three test votes by 
majorities ranging from 1 to 10. To accomplish this result 10 members 
voted in disobedience of the instructions of their constituents. 

Most of the delegates to the convention in New Hampshire were in- 
structed by their constituents to vote against the Constitution. Fearing 
a vote of rejection, those opposed to the Constitution were persuaded to 
agree to a plan of delay whereby “the illiberal and ignorant will be 
brought in to what is right and just/’ The delay had the desired effect, 
for, when the convention met a few months later, adoption was carried 
by a narrow margin. 

In Dobbs County, North Carolina, the Federalists used illegal methods 
and force to elect their candidates to the ratifying convention. When the 
counting of the votes indicated that the Anti-Federalist candidates were 
winning, physical force was used to prevent further counting of votes. 
The sheriff, who had charge of the election, was knocked almost sense- 
less, and the ballot box was forcibly taken from him and carried away. 
The boast was made by the Federalists that another and better election 
would be held. The Federalist governor was appealed to and he ordered 
another election in which the Anti-Federalists refused to participate. By 
the small number of 85 votes— about one-fifth of those who participated 
in the first election— five loyal Federalists were given certificates of elec- 
tion. Because of protests from both parties, no delegates from Dobbs 
County were permitted to sit in the convention. 

When the convention met, the numerical advantage was on the side 
of the Anti-Federalists who had more than double the number favoring 
the Constitution. Contrary to the impressions usually given about the 
prevalence of wealth and ability on the side of the Federalists, it is 
claimed that there were many men of prominence and wealth among 
the Anti-Federalists. Moreover, “despite all of the efforts of the Federal- 
ists, there were only two delegates in the convention from the counties 
West of the mountains who voted for ratification of the Constitution.” 62 
The vote against the ratification of the Constitution without amend- 
ments was 184 to 93. 

The Maryland convention, which was in control of the Federalists, 
afforded what Allan Nevins calls an illustration of a perfect “steam 

“Louise Irby Trenholme, The Ratification of the Federal Constitution in North 
Carolina (New York, 1932), pp. 111, 115. In North Carolina the supporters of the Con- 
stitution were largely planters, merchants, and members of the learned professions. 
Ibid., p. 138. 

In South Carolina the Federalist leaders with but few exceptions were members of 
the old planter families of the lowlands, with the Democrats or Republicans being 
made up of the poor whites and the yeomanry of the piedmont districts. Phillips, op . 
cit., pp. 529* 538. 
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roller.” 53 Fearing obstructive tactics by the minority, the Federalists held 
a caucus prior to the meeting of the convention and agreed “that they 
and their constituents had enjoyed abundant leisure and opportunity 
for considering the proposed system of federal government, that it was 
not probable any new lights could be thrown on the subject, that (even 
if it were) the main question had already, in effect, been decided by the 
people in the respective counties, that, as each delegate was under a 
sacred obligation to vote conformably to the sentiments of his constitu- 
ents, they ought to complete that single transaction for which they were 
convened, as speedily as was consistent with decorum.” Hence the Fed- 
eralist majority permitted discussion only on the Constitution as a whole, 
gave opportunity for the minority members to speak generally against 
the adoption of the document, and, without any attempt to answer the 
opponents, ratification was carried by a vote of 63 to 11.“ 

Rhode Island was the only state to hold a referendum on the Consti- 
tution. Of approximately 6000 men eligible to vote, 2708 voted against 
and 237 for the Constitution. It is claimed the Federalists did not go to 
the polls. Whether this surmise be true or not, Nevins remarks that “the 
commercial and professional groups owned most of the state’s wealth, 
but their antagonists were far too numerous for them.” 33 

Referring to New York’s ratification of the Constitution by a vote of 
30 to 27, Spaulding says: “The sectionalism cf this vote is obvious, for no 
county north of Orange and Dutchess gave a single vote for the Constitu- 
tion; and, with the one exception of Tredwell of Suffolk, no county 
south of those two gave a vote in pposition.” 56 A line drawn parallel to 
the seacoast and fifty miles inland from it represented pretty accurately 
the Federalist area, in which resided most of the friends of the Constitu- 
tion. West of this line were to be found the more democratic elements 
of the community. Few of the citizens of this region supported the Con- 
stitution. 57 

As a matter of fact, those who drafted the Constitution and secured 
its adoption did not regard the document as a perfect instrument. Many 
of them thought that as time and experience would point out us defects 
the states would be induced to call another convention to amend the 
document. It has been estimated that not more than 160,000 persons, or 

53 The American States During and After the Devolution, 1775-1789, p. 320. 

54 Bernard C. Steiner, “Maryland’s Adoption of the Federal Constitution,” Amer. 
Hist. Rev. (Oct., 1899, Jan., 1900), V: 22, 208, 211. 

65 Nevins, op. cit., p. 237. 

50 Spaulding, op. cit., pp. 267, 268. 

57 Channing, op. cit.. Ill: 522. In the contest over the Constitution, so balanced were 
the parties, claimed John Marshall, “that even after the subject had been discussed for 
a considerable time, the fate of the Constitution could scarcely be conjectured; and so 
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about five per cent of the adult male population, expressed an opinion 
on the new Constitution . 68 Thus the glowing tribute of James Wilson 
to a free and enlightened people, ratifying a system of government by 
their own deliberate choice after careful and systematic consideration, 
must be regarded as one of the fictions which was fostered by the con- 
servatives to aid the cause of nationalism. 

The class basis and the antidemocratic features of the Constitution 
have been fully considered and authenticated by modern writers in the 
fields of political science and history. About thirty years ago J. Allen 
Smith called attention to “the spirit of the Constitution, its inherent 
opposition to democracy, [and] the obstacles which it has placed in the 
way of majority rule." The so-called evils of democracy were, in his opin- 
ion, largely the result of the constitutional checks on popular rule which 
were inherited from the political system of the eighteenth century . 69 

Commenting on the general belief that the Constitution of the United 
States embodies a “democratic philosophy,” Smith observed that this 
view is at variance with the facts, for “democracy— government by the 
people, or directly responsible to them was not the object which the 
framers of the American Constitution had in view, but the very thing 
which they wished to avoid.” The efforts of the constitutional Conven- 
tion were directed, he thought, to the task of devising a system of govern- 
ment which was just popular enough not to excite general opposition 
and which would give the people as little as possible of the substance of 
political power . 00 A few years later this interpretation of the ends to be 
attained by the adoption of the Constitution, which at first seemed rather 
shocking, was substantially confirmed in a study by Charles A. Beard of 
the economic interests of the members of the Philadelphia Convention. 
As a result of this study, Beard concluded: 

The movement for the Constitution of the United States was originated and carried 
through principally by four groups of personalty interests which had been adversely 


small, in many instances, was the majority in its favor, as to afford strong ground for 
the opinion, that, had the influence of character been removed, the intrinsic merits 
of the instrument would not have secured its adoption. Indeed it is scarcely to be 
doubted that in some of the adopting States, a majority of the people were in the 
opposition. In all of them, the numerous amendments which were proposed demon- 
strated the reluctance with which the new government was accepted; and that a dread 
of dismemberment, not an approbation of the particular system under consideration, 
had induced an acquiescence in it.” The Life of George Washington (Philadelphia, 
1804-1807), V: 132. 

58 Schuyler, op. cit., p. 138. 

69 See preface to The Spirit of American Government; A Study of the Constitution: 
Its Origin , Influence and Relation to Democracy (New York, 1907). 

60 Smith, op. cit., pp. 29, 30. 
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affected under the Articles of Confederation: money, public securities, manufactures, 
and trade and shipping. . . . The members of the Philadelphia Convention which 
drafted the Constitution were with few exceptions personally interested in, and derived 
economic advantages from, the establishment of the new system. The Constitution 
was essentially an economic document based upon the conception that the fundamental 
private rights of property are anterior to government and morally beyond the reach 
of popular majorities.® 1 

Recent accounts of the political, economic, and social interests which 
dominated the process of constitution making, however, have merely 
confirmed and amplified the frank analysis by Charles Francis Adams of 
the reasons for the adoption of the Constitution. “In three southernmost 
States of New England only,” said Adams, 

was the whole community so inoculated with republican principles as to make the 
transition from the colonial to an independent state simple and easy. . . . The institu- 
tions of New York, Pennsylvania, and Virginia, had cherished a privileged class, which 
formed an obstacle to the reception of the new ideas, not to be removed without a 
serious rent in the social system. ... It was the upheaving of the poorest classes to throw 
off all law of debtor and creditor, which brought about the successful effort to organize 
the federal government anew, as a bridle upon their license. They never favored it 
beforehand, nor cordially approved it afterwards, during their day and generation. 
The federal Convention was the work of the commercial people in the seaport towns, 
of the planters of the slave-holding States, of the officers of the revolutionary army, 
and the property holders everywhere. And these parties could never have been strong 
enough of themselves to procure the general adoption of the instrument which they 
matured, had it not been that the open insurrection in Massachusetts, and the as- 
semblages threatening to shut up the courts of justice in other States, had thrown 
the intermediate body of quiet citizens of every shade of opinion, in panic, all on their 
side. It was under the effect of this panic, that the delegates had been elected, and 
that they had acted. 02 

The federal Constitution, Adams thought, was reduced in tone far below 
the level of opinion of one class, but it was still considered above that 
which prevailed in the country at large. Friends of the Constitution, in 
his opinion, “could never have succeeded in effecting the establishment 
of the Constitution, had they not received the active and steady coop- 
eration of all that was left in America of the attachment to the mother 
country, as well as the moneyed interests, which ever points to strong 
government as surely as the needle to the pole .” 63 

Richard Henry Lee, who opposed the adoption of the Constitution, 
gives some vivid impressions regarding the clash of interests and the 
main objectives of the conservatives in hastening the process of adop- 
tion. The country was, in his opinion, in a condition of peace; the exist- 

01 Charles A. Beard, An Economic Interpretation of the Constitution of the United 
States (New York, 1913), p. 324. 

02 The Works of John Adams , I: 441-443. 

08 Ibid. 
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ing governments were taking care of all exigencies except the regulating 
of trade, the securing of credit (in some instances), and the paying of 
interest on public debts. There was, as he saw it, no need for immediate 
action toward changing the form of government. But he saw that there 
were fraudulent debtors and embarrassed men on the one hand, and men 
unfriendly to republican equality on the other, who were producing an 
uneasiness among the people and preparing the way “not for cool and 
deliberate reforms in the governments, but for changes calculated to 
promote the interests of particular orders of men .” 84 The abuse of power 
by the state legislatures, which had been charged as being due to the 
democratic ideas and principles prevailing, had furnished those with 
aristocratical inclinations with the means and weapons whereby they 
were rapidly attaining their primary objectives. There was an evident 
design, particularly on the part of a few men, to establish “one con- 
solidated government. ,, Lee doubted whether this object could be ac- 
complished without convulsions and civil wars and, if attained, whether 
it would not seriously interfere with the liberties of the people . 65 Not 
being able to secure complete consolidation, the Convention proposed 
partial consolidation with a view to securing the gradual centralization 
of all important powers in one government. 

Lee, referring to the disproportion in the democratic and aristocratic 
parts of the community as represented in the Philadelphia Convention, 
deplored the fact that some able men of democratic principles and out- 
look were unable to attend the Convention. If they had attended, it was 
clear to him that “the result of the Convention would not have had that 
strong tendency to aristocracy now discernible in every part of the plan.” 
Together with most of the liberal and democratically minded men of the 
time, Lee saw grave dangers in the failure to include a bill of rights in 
the original draft of the Constitution. It is proper, he thought, that 
national laws should be supreme and superior to state or district laws, 
but “the national laws ought to yield to unalienable and fundamental 
rights— and national laws, made by a few men, should extend only to 
a few national objects .” 66 The general presumption was that men who 
govern, will, in all doubtful cases, construe laws and constitutions most 
favorably for increasing their own powers. Lee wished to have the line 
clearly drawn between the powers which the people parted with and 
those that were reserved. 

04 “Letters of a Federal Farmer” in Paul Leicester Ford, Pamphlets on the Constitu- 
tion of the United States (Brooklyn, 1888), pp. 279-281. 

06 Ibid ., pp. 282, 283. 

"Ibid., p. 312. 
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The most serious danger, Lee said, lurked in the provision for amend- 
ing the fundamental law, and he expressed his apprehensions as follows: 
While power is in the hands of the people, or democratic part of the community, more 
especially as at present, it is easy, according to the general course of human affairs, 
for the few influential men in the community, to obtain conventions, alterations in 
government, and to persuade the common people that they may change for the better, 
and to get from them a part of the power: But when power is once transferred from 
the many to the few, all changes become extremely difficult; the government, in this 
case, being beneficial to the few, they will be exceedingly artful and adroit in prevent- 
ing any measures which may lead to a change; and nothing will produce it, but great 
exertions and severe struggles on the part of the common people. Every man of re- 
flection must see, that the change now proposed, is a transfer of power from the many 
to the few, and the probability is, the artful and ever active aristocracy, will prevent 
all peaceful measures for changes, unless when they shall discover some favorable 
moment to increase their own influence. 67 

Describing the party line-up which was evident in the conflict over the 
adoption of the Constitution, Lee continued: 

It is true there may be danger in delay; but there is danger in adopting the system in 
its present form; and I see the danger in either case will arise principally from the 
conduct and views of two very unprincipled parties in the United States— two fires, 
between which the honest and substantial people have long found themselves s ituated. 
One party is composed of little insurgents, men in debt, who want no law, and who 
want a share of the property of others; these are called levellers, Shaysites, etc. The other 
party is composed of a few, but more dangerous men, with their servile dependents; 
these avariciously grasp at all power and property; you may discover in all the actions 
of these men, an evident dislike to free and equal government, and they will go 
systematically to work to change, essentially, the forms of government in this country; 
these are called aristocrats. . . . Between these two parties is the weight of the com- 
munity; the men of middling property, men not in debt on the one hand, and men, 
on the other, content with republican governments, and not aiming at immense for- 
tunes, offices, and power. In 1786, the little insurgents, the levellers, came forth, in- 
vaded the rights of others and attempted to establish governments according to their 
wills. Their movements evidently gave encouragement to the other party, which, in 
1787, has taken the political field, and with its fashionable dependents, and the tongue 
and the pen, is endeavoring to establish in a great haste, a politer kind of government. 
These two parties, which will probably be opposed or united as it may suit their 
interests and views, are really insignificant, compared with the solid, free, and inde- 
pendent part of the community. It is not my intention to suggest, that either of these 
parties, and the real friends of the proposed Constitution, are the same men. The fact 
is, these aristocrats support and hasten the adoption of the proposed Constitution, 
merely because they think it is a stepping stone to their favorite object. I think I am 
well founded in this idea; I think the general politics of these men support it, as well 
as the common observation among them. That the proffered plan is the best that 
can be got at present, it will do for a few years, and lead to something better. . . . Men 
who wish the people of this country to determine for themselves, and deliberately to 
fit the government to their situation, must feel some degree of indignation at those 
attempts to hurry the adoption of a system, and to shut the door against examination. 

87 Ford, op. cit., pp. 317, 318. 
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The very attempts create suspicions, that those who make them have secret views, or 
see some defects in the system, which, in the hurry of affairs, they expect will escape 
the eye of a free people. 

What can be the views of those gentlemen in Pennsylvania, who precipitated deci- 
sions on this subject? What can be the views of those gentlemen in Boston, who coun- 
tenanced the printers in shutting up the press against a fair and free investigation of 
this important system in the usual way? The members of the Convention have done 
their duty— why should some of them fly to their States— almost forget a propriety of 
behavior, and precipitate measures for the adoption of a system of their own making? 

I confess candidly, when I consider these circumstances in connection with the un- 
guarded parts of the system I have mentioned, I feel disposed to proceed with very 
great caution, and to pay more attention than usual to the conduct of particular 
characters. 68 

Instead of the customary fear of the rule of the people, Lee was chiefly 
concerned that “assuming and overbearing* * men should be duly re- 
strained. In this respect he agreed with Randolph who wanted a second 
convention called to propose amendments because he thought it better 
to amend the document while “we have the Constitution in our power 
and while the passions of designing men are not yet enlisted/' 

The federal Constitution was framed and adopted then, in large meas- 
ure, as the result of the activities of factions comprising in the main the 
mercantile interests of the Atlantic seaboard, owners of bonds and public 
securities, property owners, and others who were vitally concerned in 
the preservation of property rights and the sanctity of contracts. The 
Constitution was opposed in large part in its formation and adoption 
by those who favored an indulgent attitude toward debtors, a liberal 
interpretation and relaxation of the terms of contracts, and a relaxed 
administration of justice, in the collection of taxes, and by those who 
espoused democratic principles and practices. It is apparent that the 
process of adoption of the instrument was accomplished by a sort of coup 
d'etat whereby the conservatives took advantage of a fortunate set of cir- 
cumstances and by a variety of political devices and maneuvers hastened 
decisions before the agrarian and debtor classes and those inclined to 
favor democratic ideas could satisfactorily organize their forces . 69 

68 Ford, op. cit., pp. 320-323. 

60 The Constitution, concludes Dr. Libby, ‘'was carried in the original thirteen States 
by the influence of those classes along the great highways of commerce, the seacoast, 
the Connecticut river, the Shenandoah valley and the Ohio river; and in proportion 
as the material interests along these arteries of intercourse were advanced and strength- 
ened, the Constitution was most readily received and most heartily supported. In other 
words, the areas of intercourse and wealth carried the Constitution. It was these sec- 
tions that Hamilton rallied to support his far-seeing financial policy for continued 
national development. And it was in the interior and agricultural sections of the 
country that Jefferson found material for a party to oppose his great rival.” Orin Grant 
Libby, The Geographical Distribution of the Vote of the Thirteen States on the Federal 
Constitution , 1787-1788 (Madison, 1894), p. 49. 
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Historians have usually approved the second and largely peaceful 
revolution which, by means of the formation and adoption of the fed- 
eral Constitution, transferred authority from the radical and democratic 
groups in control of public affairs from 1776 to 1789 to the conservative 
groups. Morison and Commager call this a “Thermidorean reaction” 
and describe it as follows: 

There comes a time in every revolutionary movement when the people become tired 
of agitation and long for peace and security. They then eliminate the radicals, trouble- 
makers and war-mongers, and take measures to consolidate their government, hoping 
to secure what has already been gained through turmoil and suffering. . . . Naturally 
it was the men of property and education whose interests were primarily affected by 
the menace of disunion and who assumed leadership in the constitutional movement. 
But we are not to assume that it was for any exclusively selfish or class interest that 
they were acting. . . . Seldom has a class acted more wisely for the good of the whole, 
than the Federalists, the self-constituted party of property owners, publicists and 
professional men that framed the Federal Constitution, procured its ratification, and 
built a new federal state within its frame. 70 

The transformation took place, as Morison and Commager see it, 
quietly and peaceably and without “purges, exiles, executions or assassi- 
nations.” But it is clear that the process was not wholly a peaceable one 
and that it was not without its persecutions and recriminations. It is 
obvious, moreover, that the customary laudatory accounts of the meth- 
ods and procedure adopted by the leaders who directed and successfully 
carried out the second revolution is predicated upon the assumption 
that the end to be accomplished was a desirable one and that whatever 
means were necessary to attain this end were not only justifiable but 
also commendable. 

The Relation of the Judiciary to the Conflict between 
the Democratic and Aristocratic Groups 

So far as political and legal implications are concerned, the history of 
the United States records during the formative period the prevalence of 
two very divergent points of view or attitudes. One of these, taking its 
cue from an English and colonial background, aimed to preserve and 
foster the conservative and aristocratic ideals and conditions which were 
characteristic of the Anglo-American society of the eighteenth century. 
Government and social institutions were conceived as appropriate means 
for the furtherance of the interests of particular classes or groups. The 
ideal system of government was one of checks and balances in which 
ample provision was made for the protection of property and in accord- 
ance with which the popular democratic agencies were duly limited so 

70 The Growth of the Republic, I: 162, 163. 
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that the ownership and enjoyment of wealth might not be too seriously 
disturbed. Foremost among the doctrines of those imbued with the con- 
servative faith was the notion there should be a single, strong, central 
government to provide a strategic political agency to control foreign 
relations, to preserve and protect the commercial and industrial inter- 
ests of the people, and to keep in check the rising tide of populism which 
was beginning to loom up as a menace during the Revolutionary period. 
The doctrines of Federalism formulated during the Convention of 1787 
and embodied in the federal Constitution and put into practice during 
the Administrations of Presidents Washington and Adams form the 
ideals and standards for the conservative tradition. Alexander Hamilton 
was the guiding spirit and the heroic character in the founding and 
establishment of this tradition. At the apex of the governmental system 
which Hamilton and his associates aimed to permanently entrench in 
the American way of life was an independent and for most important 
practical purposes a supreme Judiciary. It was the prime duty of this 
department to see that the weaknesses and follies of democratic rule 
would be held within reasonable bounds and the fundamental principles 
of the conservative faith would be fostered and maintained. 

There was, in the year 1787 and afterwards, a working alliance of 
men of property and men of aristocratic views the purpose of which was 
the creation of a central government with coercive powers. In develop- 
ing their political philosophy these groups made use of Harrington’s 
notion of a delicately balanced system of checks whereby the aristocratic 
and democratic elements of society would offset one another, the result 
being a government of laws, not of men. Harrington’s ideal government 
was one in control of the wisest and best citizens ruling under laws made 
in accordance with the limitations of a written constitution. To under- 
stand the aims and purposes of the written constitutions of the eight- 
eenth century, it is necessary to consider a combination of Harrington's 
ideal government and Locke’s notion that the great and chief purpose 
of government is the preservation of property. According to Locke the 
supreme power cannot take from any man his property without his own 
consent, for to invade property rights is to subvert the purpose of gov- 
ernment. 71 From this set of ideas it was relatively easy for Hamilton and 
those who agreed with him to elaborate the philosophy that the primary 
concern of government was to assist industry and trade. 72 

To the proponents of the type of Federalism which was espoused by 
the conservative groups after the establishment of the national govem- 

71 See his Second Treatise on Civil Government, chaps, ix, xi. 

78 Vernon Louis Parrington, Main Currents in American Thought (New York, 1927), 
I: 292 ff. 
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ment in 1789, it was a plain and unmistakable duty to uphold the union 
as conceived and put in concrete form through the federal Constitution, 
to foster nationalism as against State rights and the undue influence of 
local politics, to defend the protection of the rights of property and con- 
tracts against democratic onslaughts, and to preserve the independence 
and supremacy of the Judiciary as the controlling check and balance 
department. 

On the other hand, certain political leaders of ability and prominence 
in the formative years of American institutions had high respect for the 
judgment and sense of the common people and gave their sympathy 
and support to the development of democratic institutions in the United 
States. Unlike the Federalist aim, which was chiefly concerned with the 
establishment of checks on popular rule, this interpretation of American 
political and social life looked with favor upon the interests and agencies 
which aided in the process of securing democracy in all its phases— 
economic, political, social. 73 Though Jefferson became the leader and 
prototype for those who supported the democratic way of life, no one 
man so completely identified himself with the conservative and aristo- 
cratic point of view as did Hamilton. The currents which gave strength 
and direction to the democratic philosophy were in due course guided 
largely by Thomas Jefferson, Andrew Jackson, and Abraham Lincoln. 74 
Under the leadership of Marshall the Supreme Court espoused the cause 
and aided in developing the program of Hamiltonian Federalism. 75 

73 William E. Dodd, “The Struggle for Democracy in the United States/' 28 Inter- 
national Jour, of Ethics (July, 1918), 4C5. 

Democracy, said Dodd, “is equality, economic, political and even social in large 
measure. ... [It is] a social organization in which all normal men and women have 
their proportionate voice in the determination of public policy, in which all have 
free opportunity to earn a livelihood, share according to capacity in the common 
prosperity, and bear their just portions of the burdens of war or other disaster. In such 
a society government flows from the decisions of the majority, whether those decisions 
are wise or not, and administration is not hindered or obstructed by executives or 
judiciaries.” Ibid. 

74 Men, said Jefferson, “have differed in opinion, and been divided into parties by 
these opinions, from the first origin of societies, and in all governments where they 
have been permitted freely to think and to speak. The same political parties which 
now agitate the United States, have existed through all time. Whether the power of 
the people or that of the aristoi should prevail, were questions which kept the 
states of Greece and Rome in eternal convulsions, as they now schismatize every 
people whose minds and mouths are not shut up by the gag of a despot. And in fact, 
the terms of Whig and Tory belong to natural as well as to civil history. They denote 
the temper and constitution of mind of different individuals.” The Writings of Thomas 
Jefferson (Mem. ed.), XIII: 279, 280. 

75 The doctrines of Hamilton and Jefferson, so far as they affected and conditioned 
constitutional interpretation, will be discussed in a subsequent chapter. See chap, xvii, 
below, for a consideration of Marshall's aid in advancing the cause of Hamiltonian 
Federalism. 
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But few writers who have discussed the undemocratic origins and 
purposes of the Constitution have indicated the extent to which the 
federal Judiciary was designed to accomplish one of the main objectives 
of the founders, namely, the placing of necessary restrictions upon the 
control of popular majorities to protect the interests of those possessing 
property and those engaged in the accumulation of wealth. J. Allen 
Smith, who portrayed more effectively than anyone else the undemo- 
cratic features of the American system of government, has an illuminat- 
ing chapter on the federal Judiciary 78 in which he contends that the 
checks on popular rule which the founders wished to establish are, as we 
have them today, in large measure the work of the Supreme Court, for 
the Constitution “has been molded and developed by, and largely owes 
its spirit and character to the interpretation which that body has placed 
upon it.” Though the methods by which the Judiciary has become a 
checking, guiding, and controlling department are merely suggested in 
cursory form in this work, the methods and devices by which such con- 
trol in the interests of property and wealth has been accomplished are 
plainly indicated. For, says Smith, the Judiciary has not only claimed 
“the power to act as the final interpreter of the Constitution but also 
the right, independently of the Constitution, to interpret the political 
system under which we live, and make all legislative acts conform to its 
interpretation of that system .” 77 

Confirming Smith’s analysis, Nicholas Murray Butler recently main- 
tained that the powers, position, and prestige of the Supreme Court 
must be upheld because it “is the only representative which the Ameri- 
can people have to which they may turn for the protection of the under- 
lying principles of their government .” 78 The placing of the Supreme 
Court at the apex of the American system of government not only as the 
authoritative voice to expound the Constitution but also as the cus- 
todian and expositor of the underlying principles of government has 
come about both by design and by a fortuitous chain of circumstances. 
But whatever the process may have been, it has come to be true that “the 
fundamental division of powers in the Constitution of the United States 
is between voters on the one hand and property owners on the other. 
The forces of democracy on one side, divided between the executive and 
legislature are set over against the forces of property on the other, with 
the Judiciary as the arbiter between them .” 79 In tracing the role of the 

70 The Spirit of American Government, chap. v. 

77 Ibid,, p. 106. 

78 New York Times, Apr. 19, 1937. 

79 Arthur Twining Hadley, “The Constitutional Position of Property in America,” 
64 The Independent (Apr. 16, 1908), 836. 
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Supreme Court in American government and politics, it will become 
apparent that, though a groundwork for such a development was laid 
in the express language of the Constitution, much the larger part of the 
functions the Court now performs in the political and quasi-political 
realm have been progressively constructed through the judicial process 
of interpretation. In this interpretation the Court, though assuming the 
role of a mechanical mouthpiece to express the language and meaning 
of the Constitution, has cast the weight of its prestige and influence on 
one side of the major and permanent party divisions in the United 
States. The story of the partisan and political activities of the Supreme 
Court will be revealed in its far-reaching decisions, the most important 
of which involved the relations between the nation and the states. Be- 
fore undertaking an analysis of these decisions it is necessary to survey 
briefly the origin and early development of the central issue between the 
nation and the states— the location of sovereignty in the American fed- 
eral system. This issue nearly brought about a drastic reduction in the 
powers of the Supreme Court to act as an umpire for the federal system 
and it was one of the main phases of the controversy which led to the 
Civil War and the consequent threats tending to destroy the union 
created by the Constitution. 
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APPENDIX 

Because Chief Justice Marshall had an opportunity to embody his 
political and economic views into federal judicial decisions , his com- 
ments on the party divisions at this time in his writings on the life of 
George Washington are of peculiar interest. When these observations 
on political parties were made , Marshall had definitely aligned himself 
with the party of which Hamilton was the acknowledged leader. Mar- 
shall wrote: 

At length, two great parties were formed in every State, which were distinctly marked, 
and which pursued distinct objects, with systematic arrangement. 

The one struggled with unabated zeal for the exact observance of public and 
private engagements. By those belonging to it, the faith of a nation, or of a private 
man was deemed a sacred pledge, the violation of which was equally forbidden by 
the principles of moral justice, and of sound policy. The distresses of individuals were, 
they thought, to be alleviated only by industry and frugality, not by a relaxation of 
the laws, or by a sacrifice of the rights of others. According to the stern principles 
laid down for their government, the imprudent and idle could not be protected by 
the legislature from the consequences of their indiscretion; but should be restrained 
from involving themselves in difficulties, by the conviction that a rigid compliance with 
contracts would be enforced. They were consequently the uniform friends of a regular 
administration of justice, and of a vigorous course of taxation which would enable 
the state to comply with its engagements. By a natural association of ideas, they were 
also, with very few exceptions, in favor of enlarging the powers of the federal govern- 
ment, and of enabling it to protect the dignity and character of the nation abroad, 
and its interests at home. The other party marked out for itself a more indulgent 
course. Viewing with extreme tenderness the case of the debtor, their efforts were un- 
ceasingly directed to his relief. To exact a faithful compliance with contracts was, in 
their opinion, a measure too harsh to be insisted on, and was one which the people 
would not bear. They were uniformly in favour of relaxing the administration of jus- 
tice, of affording facilities for the payment of debts, or of suspending their collection, 
and of remitting taxes. The same course of opinion led them to resist every attempt to 
transfer from their own hands into those of Congress, powers which by others were 
deemed essential to the preservation of the Union. In many of the States, the party 
last mentioned constituted a decided majority of the people; and in all of them, it 
was very powerful. The emission of paper money, the delay of legal proceedings, and the 
suspension of the collection of taxes, were the fruits of their rule wherever they were 
completely dominant. Even where they failed in carrying their measures, their strength 
was such as to encourage the hope of succeeding in a future attempt; and annual 
elections held forth to them the prospect of speedily repairing the loss of a favourite 
question. Throughout the Union, the contest between these parties was periodically 
revived; and the public mind was perpetually agitated with hopes and fears on sub- 
jects which essentially affected the fortunes of a considerable proportion of the society. 

These contests were the more animated, because, in the state governments generally, 
no principle had been introduced which could resist the wild projects of the moment, 
give the people an opportunity to reflect, and allow the good sense of the Nation time 
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for exertion. This uncertainty with respect to measures of great importance to every 
member of the community, this instability in principles which ought if possible to be 
rendered immutable, produced a long train of ills; and is seriously believed to have 
been among the operating causes of those pecuniary embarrassments, which at that 
time were so general as to influence the legislation of almost every state in the Union. 
Its direct consequence was the loss of confidence in the government, and in individuals. 

. . . the continent was divided into two great political parties, the one of which con- 
templated America as a Nation, and laboured incessantly to invest the federal head 
with powers competent to the preservation of the Union. The other attached itself 
to the state authorities, viewed all the powers of Congress with jealousy; and assented 
reluctantly to measures which would enable the head to act, in any respect, inde- 
pendently of the members. Men of enlarged and liberal minds who, in the imbecility 
of a general government, by which alone the capacities of the Nation could be effi- 
caciously exerted, could discern the imbecility of the Nation itself; who, viewing the 
situation of the world, could perceive the dangers to which these young republics were 
exposed, if not held together by a cement capable of preserving a beneficial connexion; 
who felt the full value of national honour, and the full obligation of national faith; 
and who were persuaded of the insecurity of both, if resting for their preservation on 
the concurrence of thirteen distinct sovereignties; arranged themselves generally in 
the first party. The officers of the army, whose local prejudices had been weakened 
by associating with each other, and whose experience had furnished lessons on the 
inefficacy of requisitions which were not soon to be forgotten, threw their weight 
almost universally into the same scale. 80 

Thomas Jefferson thought the party divisions thus described by Mar- 
shall might be briefly outlined as follows: 

Within every society men form roughly into two groups for by their constitutions 
they “are naturally divided into two parties: 1 . Those who fear and distrust the people, 
and wish to draw all powers from them into the hands of the higher classes; 2. Those 
who identify themselves with the people, have confidence in them, cherish and con- 
sider them as the most honest and safe, although not the most wise depository of the 
public interests.” 81 

80 John Marshall, The Life of George Washington (Philadelphia, 1804), V: 33-34, 
85-87. 

81 Jefferson to Henry Lee, Aug. 10, 1824, Writings (Mem. ed.), XVI; 73, 74, 96. 



CHAPTER III 


The Issue of State versus 
National Sovereignty 

T 

JLhe central issue of American political and legal thought 
and the one around which the greatest constitutional controversies have 
been waged concerns the relations between the state and national gov- 
ernments and the distribution of powers between the two units of a 
federal system. A large part of the work of the Supreme Court has been 
devoted to the demarcation of the line between federal and state func- 
tions. Some of the most acute controversies concerning the functions 
of the Supreme Court in the American system have arisen in the per- 
formance of this duty. The first important case to come to the Supreme 
Court involving the interpretation of the federal Constitution, that of 
Chisholm v. Georgia / centered around this issue. An estimate of the 
Court's work must give prominence, therefore, to the continuous con- 
flicts arising over the distribution of powers in a federal state. But the 
issue is clouded by partisanship, propaganda, misrepresentation, and the 
bitterness engendered by civil strife, so that a fair and impartial discus- 
sion of different ideas relating to the subject is difficult to attain. No spe- 
cial claim of impartiality is made in this study. But an attempt will be 
made to present the two most prominent points of view or attitudes in- 
volved in the great national conflict, namely, whether sovereignty resided 
in the states or in the nation. Until after the Civil War the major ques- 
tions of constitutional construction were concerned with this unsolved 
and perhaps unsolvable query. 

For generations, observes Edward Channing, the people of each of the 
thirteen original colonies regarded themselves as forming distinct ad- 
ministrative entities. When the Revolution came and colonial ties with 
England were severed, the newly formed states assumed that being free 
from outside control they were sovereign in fact and in law. They acted 
as sovereign, free, and independent states and insisted on retaining all 
the rights of such states . 2 This belief in the right and duty of independent 
action is shown in the attitude of the states toward their first common 
agency, the Continental Congresses. , 


1 2 Dallas 419 (1793). 2 A History of the United States (New York, 1926), III: 431. 

CS53 
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Evidence Favoring State Sovereignty 

The Continental Congresses and sovereign authority— Contrary to the 
assertions frequently made, the First Continental Congress was mainly 
a “consultative and advisory body” and not “a government.” Its chief 
objects were attained by a voluntary “association.” Though Congress in 
certain respects had the appearance of a de facto government enforcing 
its own laws and undoubtedly exercising powers beyond the instructions 
to its members, there is little evidence that the members doubted their 
actual subordination to the colonial assemblies which had sent them to 
Philadelphia. 

The claim that the First Continental Congress was organized “under 
the auspices and with the consent of the people, acting directly in their 
primary, sovereign capacity, and without the intervention of the func- 
tionaries, to whom the ordinary powers of government were delegated 
in the colonies ” 3 is not substantiated by data concerning the selection 
of delegates or the instructions they received . 4 The delegates from two 
colonies, Rhode Island and Pennsylvania, were chosen by the legisla- 
tures, those of Massachusetts by the lower house, and in only six colonies 
were special conventions held. The instructions to the delegates of the 
First and Second Continental Congresses related rather to means of 
adjusting the unhappy differences with Great Britain, to a redress of 
grievances, and to a defense of colonial rights and liberties than to the 
setting up of an independent governmental authority. According to 
Van Tyne, these assemblies weie not representative of all the people, 
but of the radical groups which were the first to think of independence 
and the formation of new states. If their instructions meant anything, 
these delegates were “unauthorized by the people to act ae. a national 
government .” 5 Though these Congresses assumed some of the highest 
functions of sovereignty, such as the raising of an army and a navy, emit- 
ting bills of credit, and authorizing the capture and condemnation of 
prizes, all of these steps were taken with protestations of loyalty and ex- 
pressions of attachment to the British King. Since loyalty to the King 
and a desire for an American national state were incompatible. Van 
Tyne thinks that “if Congress was doing seemingly sovereign acts, it was 

8 Joseph Story, Commentaries on the Constitution (5th ed.), I: 145. 

4 Claude H. Van Tyne, “Sovereignty in the American Revolution: An Historical 
Study/' Amer. Hist. Rev. (Apr., 1907), XII: 529. 

5 Van Tyne, op. cit., p. 532. The statement of Rutledge represented the prevailing 
view, “We have no legal authority; and obedience to our determinations will only 
follow the reasonableness, the apparent utility and the necessity of the measures we 
adopt. We have no coercive or legislative authority." John Adams, Works, II: 367. 
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merely in the capacity of a party committee leading a rebellious faction 
in the empire in an attempt to force the concession of its rights .” 6 The 
powers and duties of the Second Continental Congress differed little in 
nature from those of the First Congress. In the main the delegates were 
expected to attend, meet and report, consult and advise, and determine 
means of obtaining redress from grievances . 7 Early use of the words 
“union” or “united colonies” was for the purpose of securing conces- 
sions which could be attained only by united efforts. Differences between 
the colonies and the English government, it was believed, should be 
temporarily adjusted until more satisfactory terms might be granted by 
the King and Council. And even the suggestion of establishing separate 
state governments was qualified as applicable “during the continuance 
of the present dispute between Great Britain and the colonies .” 8 

From an examination of its journals and the language of its resolu- 
tions, it does not appear that Congress was intended to be nor considered 
itself an organ of government exercising national sovereignty. “The 
things that men said, the powers that they gave their state governments, 
the acts of those governments, and the conduct of the Congress itself, all 
show,” says Van Tyne, “that in the minds of most men of the time, there 
were thirteen independent States which were temporarily acting to- 
gether in the business of acquiring their individual independence .” 9 
There were a few men imbued with nationalistic or imperialistic notions 
and who occasionally spoke of the need of putting into objective form 
the idea of nationality. But how slight their influence was may be shown 
by the fact that the states had to be coaxed into a league of friendship. 

“I am resolved,” said Rutledge, “to vest the Congress with no more 
power than is absolutely necessary, and to use a familiar expression, to 
keep the staff in our own hands; for I am confident, if surrendered into 
the hands of others, a most pernicious use will be made of it .” 10 Members 
of Congress appeared to have no doubts about their actual subordination 
to the colonial assQmblies. When Congress suggested the establishment 
of courts by the states to consider prize cases, on the assumption that 
appeals might be made to Congress, the states replied by limiting appeals 
only to cases of capture by armed vessels fitted out under the direction 

6 Van Tyne, op. cit., p. 534. 

7 See Instructions to Delegates, Journals of the Continental Congress (Ford ed.), II, 
passim. 

8 Journals of the Continental Congress , III: 319, 327. The formation of permanent 
governments was recommended on May 10, 1776, but some of the colonies acted slowly 
and reluctantly. 

9 Van Tyne, The American Revolution , American Nation Series (New York, 1905), 
p. 182. 

10 Ibid., pp. 184, 185. 
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of the united colonies. Out of this limited Congressional authority, how- 
ever, arose in 1780 the Court of Appeals— the predecessor of the Supreme 
Court of the United States. Congresses at first were convened merely to 
conciliate and secure redress of grievances, but as conditions drifted into 
war and independence was declared, they acted no longer as representa- 
tives of colonies but of independent states leagued together to overthrow 
the control of England and to secure the aid and recognition of other 
foreign states. To Congress, however, was yielded only a temporary and 
indefinite authority for war purposes, with the understanding that its 
future relations with the states would be determined by mutual agree- 
ment. 

The juristic or political theory frequently advanced that there was at 
this time a general sentiment tending to create and demanding the 
establishment of a national government has little evidence to support it. 
Upon a relatively doubtful and insecure background, a philosophical 
theory was formulated by a few political leaders of the time who sus- 
tained the view that the mere act of breaking the bonds with Great 
Britain resulted in the formation of a nation with sovereignty vested in 
Congress. As a matter of fact, however. Congress was accorded powers 
only for effective common defense and was regarded primarily as a 
“superintending power.” “So far as objective institutions were concerned, 
there were, at least until the Articles of Confederation were adopted,” 
asserts Van Tyne, “thirteen independent and sovereign States which 
banded themselves together to fight a common enemy.” 11 

The states showed their belief in their own authority and independ- 
ence not only by refusing to accede to the proposals of Congress but also 
by asserting some of the essential powers of sovereign nations. They 
provided for their own armies and navies and asserted the right to make 
war and conclude treaties; they borrowed money abroad as if they were 
independent nations. 12 Nine states supported their own navies. State 
armies were used largely for state purposes. Much of the fighting early 
in the war in the South was carried on without the aid or advice of 
Congress. 

Connecticut, adopting her old charter as a constitution, asserted “this 
republic is, and shall forever be and remain, a free, sovereign, and in- 

u Van Tyne, The American Revolution, p. 177. According to Chief Justice Jay, 
however, “thirteen sovereignties were considered as emerged from the principles of 
the Revolution, combined with local convenience and considerations, the people 
nevertheless continued to consider themselves in a national point of view, as one 
people.” Chisholm v. Georgia, 2 Dallas 419, 470 (1793). 

“Allan Nevins, The American States During and After the Revolution , 1775-1789 
(New York, 1924), pp. 658-661. 
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dependent State.” The New Hampshire constitution provided that “the 
people of this State have the sole and exclusive right of governing them- 
selves as a free, sovereign and independent State.” And the constitution 
of Massachusetts contained a similar provision. South Carolina in two 
constitutions authorized the government to make war and enter into 
treaties. Virginia ratified the treaty with France and sent her own agents 
to Europe for international negotiations and concluded a treaty with 
Spain relating to the western border. The Pennsylvania convention of 
1776 resolved that reasons having been given by the Continental Con- 
gress for declaring “this, as well as the other United States of America, 
free and independent, ... we will . . . maintain the freedom and inde- 
pendency of this and the other United States of America.” From most 
of the indications of the time, the states deemed themselves sovereign 
and independent nations and their status was in all essential respects 
considered as unchanged by the adoption of the Declaration of Inde- 
pendence. 

The Declaration of Independence and the transfer of sovereignty.— 
It has often been contended that the Declaration of Independence in 
effect consolidated the colonies into a unified state— in fact, made of them 
“a sovereign state and a member of the family of nations.” 13 But the 
arguments and procedure at the time of the adoption of the Declaration 
do not sustain the nationalist theory. The claim was made in the debate 
on the resolution that “if the delegates of any particular colony had no 
power to declare such colony independent, certain they were the others 
could not declare it for them; the colonies being as yet perfectly inde- 
pendent of each other.” 14 The vote on the Declaration was not taken until 
the delegates had received favorable instructions from their states, and 
New York did not deem herself bound until her own convention ap- 
proved. Seven states by subsequent resolutions gave the Declaration the 
binding force of law within their respective jurisdictions. 15 And it was 
frequently asserted that the act severing the political connections with 
England erected the colonies into free and independent states. What 
was intended when the Declaration announced that “these United Colo- 
nies are . . . Free and Independent States” may be inferred from the 

13 “The people of the country became henceforth the rightful sovereign of the 
country; they became united in a national corporate capacity, as one people.” See 
George Tickner Curtis, History of the Constitution of the United States (New York, 
i860), I: 52; cf. also Herman Edouard Von Holst, The Constitutional and Political 
History of the United States, trans. by John J. Lalor and Alfred B. Mason (Chicago, 
1876), I: 8, 9. 

14 Journals of the Continental Congress, VI: 1088. 

15 Cf. Van Tyne, “Sovereignty in the American Revolution,” Amer. Hist. Rev., XII: 
537*538. 
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resolves of some of the state conventions or assemblies which voted on 
the Declaration. The Pennsylvania convention approved the action of 
Congress and declared “this, as well as the other United States of Amer- 
ica, free and independent, ,,lfl and the Connecticut assembly adopted a 
similar proviso that “this Colony is and of right ought to be a free and 
independent State.” 17 The belief in the political independence of the 
states was affirmed also in the debates on the adoption of the Articles of 
Confederation. 18 

From the time of its adoption there were, however, two points of view 
regarding the effect of the Declaration of Independence on the transfer 
of sovereignty. It was the opinion of one of the signers of the document— 
Chief Justice McKean of Pennsylvania— that there was a single body cor- 
porate. When it was argued in Respublica v. Sweers 19 that in 1779, prior 
to the acceptance of the Articles of Confederation, there was no body 
corporate known to law, McKean replied: “From the moment of their 
association, the United States necessarily became a body corporate; for, 
there was no superior from whom that charter could otherwise be de- 
rived.” But the lack of agreement on this point is indicated by the view 
of Justice Chase, who, in speaking of the Declaration of Independence, 
said: “I consider this as a declaration, not that the United Colonies 
jointly, in a collective capacity, were independent States, etc., but that 
each of them was a sovereign and independent State, that is, that each 
of them had a right to govern itself by its own authority and its own 
laws, without any control from any other power upon earth.” 20 Appar- 
ently it is not possible to determine from the nature and effect of the 
Declaration of Independence whether there was from that date one sov- 
ereign or thirteen sovereignties in the United States. But the uncertainty 
which arose from the indefinite language of the Declaration was re- 
moved by the express recognition of state sovereignty in the Articles of 
Confederation. 

Sovereignty under the Articles of Confederation.— The issue between 
the advocates of state sovereignty and the proponents of an emerging 

16 Peter Force, American Archives, 5th series (Washington, 1837-1853), Hr 10. 

17 Records of the State of Connecticut, I: 3. “We realize," says Nevins, “that when 
Americans thought of independence in 1775-76, they usually thought of it in terms of 
their own commonwealth, of Massachusetts, New Jersey, or Georgia, rather than in 
terms of the nation." The American States During and After the Revolution, 1775- 
1789, P - H 5 - 

38 Journals of the Continental Congress, VI: 1081. 

19 1 Dallas 41, 44 ( 1779 )- 

20 Ware v. Hylton, 3 Dallas 199, 224 (1796). Separation from the mother country, 
Andrew C. McLaughlin maintains, meant that the colonies were no longer in the 
British Empire but were independent states. A Constitutional History of the United 
States (New York, 1935), p. 106. 
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nationalistic state is best portrayed in the adoption of the Articles of 
Confederation and in the operation, until 1789, of a central government 
under this instrument. Emerging through Franklin's draft of 1775, a 
select committee under the chairmanship of John Dickinson— consid- 
ered by Congress to be a committee of the whole— adopted and sub- 
mitted the Articles of Confederation to the states in November, 1777. 
The letter of submission of the Articles called attention to the efforts 
to combine “in one general system the various sentiments and interests 
of a continent divided into so many sovereign and independent com- 
munities, under the conviction of the absolute necessity of uniting all 
our councils and all our strength to maintain and defend our common 
liberties." After considerable delay owing to the controversy over the 
disposal of western lands which were claimed by certain states, the Con- 
federation was adopted by Maryland in 1781. A “perpetual" union was 
formed with the proviso that “each State retains its sovereignty, freedom 
and independence, and every power, jurisdiction and right which is not 
by this federation expressly delegated to the United States in congress 
assembled." 21 The contention that the Articles of Confederation were 
deemed to be in the nature of a treaty between sovereign states is indi- 
cated from contemporary evidence aside from the Articles. The first 
draft of the Articles contained the clause that “the said Colonies unite 
themselves so as never to be divided by any act whatever," but this was 
struck out. 

The Articles furnish an admirable measure of the sentiment for a 
nation and the contemporary desire to form a state. The idea of the 

21 On the article regarding the sovereignty of the states, Thomas Burke of North 
Carolina wrote: “It stood originally the third article: and expressed only a reservation 
of the power of regulating the internal police, and consequently resigned every other 
power. It appeared to me that this was not what the States expected, and, I thought, 
it left it in the power of the future Congress or General Council to explain away every 
right belonging to the States and to make their own power as unlimited as they please. 
I proposed, therefore, an amendment, which held up the principle, that all sovereign 
power was in the States separately, and that particular acts of it, which should be 
expressly enumerated, would be exercised in conjunction, and not otherwise; but that 
in all things else each State would exercise all the rights and power of sovereignty, 
uncontrolled. This was at first so little understood that it was some time before it was 
seconded, and South Carolina first took it up. The opposition was made by Mr. Wilson 
of Pennsylvania, and Mr. R. H. Lee of Virginia; in the end however the question was 
carried for my proposition, eleven ayes, one no, and one divided. The no was Virginia; 
the divided New Hampshire. ... In a word, Sir, I am of opinion, the Congress should 
have power enough to call out and apply the common strength for the common de- 
fence: but not for the partial purposes of ambition. . . . The inequality of the States, 
and yet the necessity of maintaining their separate independence, will occasion dilem- 
mas almost inextricable.” Thomas Burke to the Governor of North Carolina, Apr. 29, 
1777, in Edmund C. Burnett, Letters of the Members of the Continental Congress 
(Washington, 1923), II: 345“346. 
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state “in the consciousness of the people,” which John W. Burgess asserts 
to have been prevalent at this time, maintains Van Tyne, “is just what 
I believe that the facts here submitted show not to have existed. Though 
the whole logic of the situation seems to us now, and seemed to a few 
leaders then, to point to the necessity of the formation of a national 
state, yet the majority of men refused to see it, and hugged the delusive 
phantom of independence and of sovereign statehood for each of the 
thirteen colonies .” 22 

Those who maintain the view that a national state existed from the 
time of the First Continental Congress are obliged to demonstrate the 
utter futility or unwarranted character of the Articles. The usual method 
followed by exponents of the organic or nationalist theory of the inter- 
pretation of American politics is to claim that the states usurped the 
legitimate and incipient national sovereignty which still existed even 
though submerged during this period. Believing that the Declaration of 
Independence made the united colonies a unit, and not separately free 
and independent states, James Wilson maintained that it was not the 
purpose of the Confederation to transfer any of the powers and rights 
to which the united colonies were previously entitled to the particular 
states . 23 Surveying the provision in the Articles relating to sovereignty 
from the standpoint of the organic theory, Von Holst cannot see “how 
this assumption was to be reconciled with the fact that the Congress had 
been in existence for years, and had actually exercised sovereign power 

“Van Tyne, Amer. Hist. Rev., XII: 539. Cf. Washington’s reference to “the bant- 
ling— I had like to have said Monster sovereignty,” which had taken hold of the 
states. Henry P. Johnston, ed., The Correspondence and Public Papers of John Jay 
(New York, 1891), III: 239. According to Luther Martin, “the States, considered as 
States, in their political capacity, are the members of a federal government; that the 
States, in their political capacity, or as sovereignties, are entitled, and cnly entitled 
originally to agree upon the form of, and submit themselves to, a federal government, 
and afterwards, by mutual consent, to dissolve or alter it; that everything which relates 
to the formation, the dissolution, or the alteration of a federal government over States 
equally free, sovereign, and independent, is the peculiar province of the Sutes, in their 
sovereign or political capacity, in the same manner as what relates to forming alliances 
or treaties of peace, amity, or commerce; and that the people at large, in their indi- 
vidual capacity, have no more right to interfere in the one case than in the other. That 
according to these principles we originally acted, in forming our Confederation; it was 
the States, as States, by their representatives in Congress, that formed the Articles of 
Confederation; it was the States, as States, by their legislatures, ratified those articles; 
and it was there established and provided, that the States, as States, that is, by their 
legislatures, should agree to any alterations that should hereafter be proposed in the 
federal government, before they should be binding; and any alterations agreed to 
in any other manner, cannot release the States from the obligation they are under to 
each other, by virtue of the original Articles of Confederation.” Max Farrand, ed., The 
Records of the Federal Convention of ij8j (New Haven, 1923), III: 229-230. 

28 James Dewitt Andrews, ed., The Works of James Wilson (Chicago, 1896), I: 660. 
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from the first, while the individual States had assumed no sovereign 
attitude, theoretically or practically towards England or other foreign 
country /’ 24 

John W. Burgess, who also accepts the nationalist theory, says that 
when the revolutionary central government gave way to the government 
under the Articles of Confederation, “the American state ceased to exist 
in objective organization.’’ It returned to its subjective condition merely 
as an idea in the consciousness of the people. From the standpoint of 
political science, what existed now as objective institutions was a central 
government and thirteen local governments . 25 Such nationalist interpre- 
tations represent, indeed, history made to order to suit partisan views. 
If the evidence does not fit the theory, it is convenient to overlook or 
declare the countervailing facts of no real value. 

The general conclusion which may be formed from the best evidence 
of the time, including the records of the Continental Congresses, the 
opinions of public men of the period, and the general attitude and poli- 
cies of the states, is that the states considered themselves sovereign, acted 
as though they were sovereign, and were considered by most of the men 
of the time to be independent states . 26 Public debates and expressions of 
opinion contain references to the belief that though the states were sov- 
ereign and independent units so far as internal affairs were concerned, 
the states could act only as a single or unitary sovereign so far as external 
or foreign affairs were concerned. Relative to the necessary unity of 
action in foreign affairs, Morison and Commager are of the opinion that 
despite the clauses indicating that a Confederation had been formed and 
the express retention of sovereignty and independence by the states, the 
powers conferred upon the central government, such as the authority to 
make war and peace, to send and receive ambassadors, to make treaties 
and alliances, to borrow money, to raise an army and equip a navy, as 

24 Von Holst, op. cit., I: 23. “Congress exhorted the legislatures, by an act of public 
usurpation against the legal consequences of historical facts, to transform the Union 
into a league of States, and the legislatures recklessly responded to this demand. . . . 
Thus, in boldest opposition to facts, the Union appears, in the Articles of Confedera- 
tion, as being first called into life by them [the states].” Von Holst, The Constitutional 
Law of the United States (Chicago, 1887), pp. 8, 9. 

25 John W. Burgess, Political Science and Comparative Constitutional Law (Boston, 
1902), I: 101. 

26 “The unequivocal, voluntary, objective act of the people in adopting and main- 
taining the Articles affords conclusive evidence that the subjective sentiment of na- 
tional unity ceased to exist, if, indeed, up to that time, it had ever existed . . . the 
testimony of history is overwhelmingly to the effect that, with practical unanimity, 
the people of those times held the contrary view and the reasonable interpretation of 
the facts supports them in their opinion.” W. W. Willoughby, The American Consti- 
tutional System (New York, 1904), pp. 16, 17. 
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well as to decide disputes between the states, cast doubts on the reality 
of the separate sovereignty of the states . 27 

It is difficult to form an estimate of the Articles of Confederation and 
of the influence of this document in the development of a central or 
federal government for the states. Most of the interpretations or evalua- 
tions of the Articles were made by nationalists seeking to point out de- 
fects and aiming to secure either radical revisions or replacement of the 
form of government thereby established . 28 Summing up the prevailing 
impressions which the Federalists unfailingly presented regarding the 
weaknesses and inadequacies of the Articles, McLaughlin asserts “almost 
everything points in only one direction— toward the need of a competent 
central government and the necessity of finding a system of union which 

could maintain itself The whole story is one of gradually increasing 

ineptitude .” 20 The chief causes of this weakness in the social and political 
philosophy of the radicals during the Revolutionary period and their 
desire to curb government functions, McLaughlin finds, were interstate 
jealousies, which placed uppermost local rights and privileges, and the 
economic and industrial depression which followed the Revolutionary 
War. The Confederation failed in its efforts to enforce the treaty of 
peace. It was unsuccessful in adjusting the commercial restrictions and 
irritations between the states, and, owing to the requirement of una- 
nimity of action, requisitions upon the states for funds could not be col- 
lected. Moreover, efforts to adopt amendments to increase the powers of 
Congress failed of adoption. The chief interest in rehearsing such a 
distressing story, thinks McLaughlin, lies in the fact that it prompted 
“men of mind as well as men of property to strengthen the union and 
to create self-respecting government .” 30 

The Articles of Confederation, now generally considered extremely 
crude and defective, were not so considered by the men who framed 

27 Samuel Eliot Morison and Henry Steele Commager, The Growth of the American 
Republic (New York, 1937), I: 142, 143. 

28 In the opinion of Charles A. and Mary R. Beard, “the chief sources of information 
bearing on the thesis are the assertions and lamentations of but one faction in the great 
dispute and they must, therefore, be approached with the same spirit of prudence as 
Whig editorials on Andrew Jackson or Republican essays on Woodrow Wilson.” The 
Rise of American Civilization (New York, 1927), I: 302. For an interesting account of 
the conflict at this time between those who favored nationalism and the establishment 
of a strong central government and those who supported the independent rights and 
sovereignty of the states, see Merrill Jensen, The Articles of Confederation: An Inter- 
pretation of the Social-Constitutional History of the American Revolution , iyy^-iy 8 i 
(Madison, 1940). 

29 McLaughlin, A Constitutional History of the United States, p. 137. “It is easy to 
pass these Artides by with an amused smile at their utter unfitness for the work at 
hand.” McLaughlin, The Confederation and the Constitution, p. 49. 

80 McLaughlin, A Constitutional History of the United States, p. 141. 
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and adopted them. To Jefferson the Confederation was a “wonderfully 
perfect instrument considering the circumstances under which it was 
formed.” He found only three serious defects which he thought should 
be remedied. These were: an ineffective plan for admitting states; an 
improper method of allotting a state's quota of money upon land instead 
of on a population basis; and defects of power over treaties, import 
duties, and commerce. 81 He thought the comparison of this form of gov- 
ernment with the governments of Europe was like “a comparison of 
heaven and hell.” Regardless of the customary views in condemnation 
of the Articles, historians are beginning to speak of them as “models of 
what articles of confederation ought to be, an advance on previous 
instruments of like kind in the world's history.” 

If one compares the Articles with the Constitution adopted at Phila- 
delphia in 1787, he will find a similarity in the scheme of distribution 
of powers. A number of provisions in the Articles transferred to the 
Constitution are based on the supposition that the states stand in rela- 
tion to one another as distinct sovereignties and hence are subject to 
the principles of international comity. The drafting of the Constitution 
was, indeed, greatly facilitated by the progress toward federation and 
union accomplished through the Articles. The defects of the Articles, 
particularly to those who favored a strong and efficient national govern- 
ment, became, however, distressingly apparent. Lack of power to levy 
and collect taxes and to regulate commerce between the states and an 
inadequate arrangement for the control of foreign affairs made men 
impatient to permit a fair trial of the system of government provided 
by the Articles. Despite these weaknesses in the governmental structure, 
the country was gradually recovering in order and prosperity from the 
rather distressing conditions of the economic and industrial depression 
which came soon after the signing of the Treaty of Paris. 

Moreover, the objects of Shays' Rebellion, which greatly strengthened 
and consolidated conservative sentiment prior to the calling of the fed- 
eral Convention, were not, in the light of subsequent developments dur- 
ing depression periods, so radical and preposterous as the commercial 
and planter classes made them appear. The leaders of the rebellion 
sought to scale down debts and generally to improve the status of debtors 
and laborers, to remove some of the privileges accorded to property, and 
to issue paper money. On the whole, it is apparent that it would have 
been possible to get along with a reasonable degree of satisfaction and 
success under the reputedly decrepit Articles. To the radicals, as Jeffer- 
son put it, the good of the Constitution of 1787 might have been couched 


31 Works (Ford ed.), V: 8. 
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in three or four new articles to be added “to the good, old venerable 
fabric, which should have been preserved even as a religious relic.” 

The extent to which the gloomy pictures of the social and political 
conditions of the so-called “critical period” are “but a phantom of the 
imagination produced by some undoubted evils which could have been 
remedied without a political revolution ” 32 has not been adequately con- 
sidered, though it must always be largely in the realm of conjecture. The 
chief discontented groups were the holders of government bonds, specu- 
lators in depreciated currency, and the soldiers of the revolutionary 
army. It is obvious that the financial, creditor, and commercial classes 
desired “a system of centralized political, judicial and economic control 
similar in character to that formerly exercised by Great Britain.” They 
wished debts paid, a sound currency, commerce regulated, and western 
lands distributed. 

In the welter of criticism, condemnation, and ridicule of the Articles 
by the conservatives, their advantages, their contribution to the forma- 
tion of a permanent political union, and the important parts of the docu- 
ment which furnished a model for the federal Constitution have been 
largely ignored. The Articles were based upon a political philosophy to 
which many of the ablest men of the time adhered. To a not inconsid- 
erable part of the people, the Confederation seemed to provide for an 
ideal confederation of states . 33 At most, only a few amendments were 
needed. There is good evidence to sustain the view of Jensen that “in 
spite of the paradoxes involved one may still maintain that the Revolu- 
tion was essentially, though relatively, a democratic movement within 
the thirteen American colonies, and that its significance for the political 
and constitutional history of the United States lay in its tendency to 
elevate the political and economic status of the majority of the people. 
The Articles of Confederation were the constitutional expression of this 
movement and the embodiment in governmental form of the philosophy 
of the Declaration of Independence .” 34 What would have happened if 
the design of the nationalists to replace the Articles legally or illegally 
had failed, can only be a matter of conjecture. It is fairly certain, how- 
ever, that many of the dire predictions of disaster were much overdrawn. 

82 Charles A. Beard, An Economic Interpretation of the Constitution of the United 
States (New York, 1913), p. 48. 

83 Abbot Emerson Smith regards it not unreasonable to believe that more Americans 
approved the Artides of Confederation in 1785 than approved the Constitution in 
1788. James Madison : Builder, p. 79. And, see comment of the French minister that 
but for the want of permanent revenue “the United States would be one of the best 
organized governments.” George Bancroft, History of the Formation of the Constitu- 
tion of the United States of America (New York, 1885), II: 411. 

84 Jensen, op. cit., p. 15. See also ibid., pp. 161-162, 239, 243-244. 
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And it is well known that following a disastrous economic depression 
prosperity returned under the Articles of Confederation in time to popu- 
larize and to gain ready acceptance for the new government established 
in 1789. 

But John Jay, one of the members of the Congress of the Confedera- 
tion from New York and a persistent and assertive nationalist, while 
serving as Secretary for Foreign Affairs, prepared a resolution relative 
to the case of Rutgers v. Waddington 35 which tended to sustain, in part 
at least, the nationalistic interpretation of the Articles. In expressing an 
opinion regarding a treaty entered into by Congress, Jay informed the 
states that he considered “the thirteen independent sovereign States as 
having, by express delegation of power, formed and vested in Congress 
a perfect though limited sovereignty for the general and national pur- 
poses specified in the Confederation. In this sovereignty they cannot 
severally participate (except by their delegates) or have concurrent juris- 
diction When therefore a treaty is constitutionally made, ratified and 

published by Congress, it immediately becomes binding on the whole 
nation, and superadded to the laws of the land, without the intervention, 
consent or fiat of state legislatures.” He therefore recommended that 
Congress formally deny the right of the state legislatures to enact laws 
construing a national treaty or impeding its operation in any manner. 
All state acts on the statute books contrary to the treaty of peace were 
to be repealed— the repeal to be in general terms. Local judiciaries were 
to decide all cases arising under the treaty according to the intent thereof 
“anything in the said acts ... to the contrary notwithstanding.” 38 Con- 
gress adopted Jay's resolution without a dissenting vote and transmitted 
it to the legislatures. The theory that the Articles of Confederation were 
for some purposes law and as such were enforcible in the courts would 
have given them a different status from the customary opinions and 
understandings. In this opinion there is in germ at least the idea that 
a written constitution is a supreme law and, as such, is to be interpreted 
and enforced by the Judiciary. Thus, in the concluding days of the Con- 
federation, the revolutionary nature of the supremacy clause of the 
Constitution was foreshadowed, and an emerging nationalism was given 
official sanction. It should be noted, however, that the view that the 

“See James Bradley Thayer, Cases on Constitutional Law (Cambridge, 1895), I: 63. 

86 Journals of the American Congress (Washington, 1823), IV: 730. See the report of 
the committee on the case of The Sloop Active claiming that Congress was invested 
with the supreme sovereign power of war and peace. The Journals of the Continental 
Congress , XIII: 134. At another time it was contended that the authority finally “to 
decide on all matters and questions touching the law of nations does reside and is 
vested in the sovereign supreme power of war and peace.” Ibid., p. 284. 
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Treaty of Paris was binding on the states was repudiated in New York 
and Virginia in such a manner as to leave little ground for the further- 
ance of Jay's nationalistic doctrines . 87 

Emerging Nationalism 

In any consideration of the question of the location of sovereignty dur- 
ing this period, or rather what men thought regarding such location, one 
is confronted with two conflicting or diametrically opposed theories, 
namely, the organic or nationalist theory and the State rights or particu- 
larist theory, the former being the one accepted by most legal and con- 
stitutional historians . 38 Proponents of the organic theory usually looked 
upon sovereignty as one and indivisible and assumed that the American 
colonies transformed into states were destined to form one nation or 
empire. To favor nationalism was an evidence of good judgment, sound 
principle, and statesmanlike vision. Contrary views were condemned by 
a variety of opprobrious epithets. The fundamental difference between 
the two points of view seems to rest largely on whether there was a sov- 
ereign nation because of social, economic, and political forces inevitably 
drawing the people together or whether the states were sovereign be- 
cause the public acts of the period and the opinions of contemporaries 
seemed to indicate such a view. 

The usual attitude of historians and commentators on the party divi- 
sions during this period may be illustrated in the following analysis: 

Large state men and nationalists stood Small state men stood for power and 

for principle. were “prating of sovereignty.” 

Strength of argument and national Local pride and threats inspired by 

patriotism on one side. “sectional antagonisms and general dis- 

content” on the other. 

37 Rhode Island also refused to comply with the request to repeal all laws repugnant 
to the treaty of peace with Great Britain, giving as the principal reason that it would 
be calling into question the propriety of their former measures. See letter of James 
Varnum to Washington, Farrand, op. cit., Ill: 48. 

38 Concerning the beginnings of a nation and national consciousness, Albion W. 
Small noted many years ago that “the facts of American history were very early con- 
founded with the definitions and doctrines of a dogmatic political philosophy. Before 
our Constitution was three score years old, it had been associated with a mass of 
theoretical and fanciful folk lore, whose authenticity was more vehemently asserted 
than were the facts themselves. A body of tradition grew up about the origins of our 
nationality, and it became the mold in which all conclusions from documentary sources 
must be cast. This apocryphal element obscured the genuine portions of our history, 
and became the criterion by which events were judged, instead of remaining an hy- 
pothesis which the examination of evidence should justify or destroy.” The Beginnings 
of American Nationality: The Constitutional Relations between the Continental Con- 
gress and the Colonies and States from 1774 to 1789 (Baltimore, 1890), p. 7. 
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Land and resources are chiefly in pos- Opposition to Constitution attributed 

session of the “well affected” and they to “personal pique” and “mean-minded 

as nationalists are entirely “devoted to jealousy,” or from surly localism— from 

the public good.” those who could appreciate “liberty” but 

could not understand “government.” 

Nationalists had minds of “superior Democrats of the day made up of the 

order,” were “clear-headed,” and were “licentious,” “destitute of education,” 

“seeing things face to face,” or were not and “void of principle.” With these were 

“narrow-minded men hemmed in by lo- associated the disaffected of every de- 
cal patriotism or petty state jealousy.” 38 scription. 

It was the nationalists and the “well affected” who supported the or- 
ganic theory or who insisted that a federation was in process of estab- 
lishment. 

The organic theory .— The idea of a single, sovereign, national state, 
mythical though it may have been, was, to use the historian's phrase, 
“emerging into consciousness.” John Adams lauded the First Continen- 
tal Congress as “that memorable league of the continent in 1774, which 
first expressed the sovereign will of a free nation in America.” 40 Thus 
was begun the fiction of a nation in the making to which the historians 
have clung as the basis for the federalist and nationalist interpretation 
of the development of American constitutional law. A few examples of 
such interpretation may be pertinent. 

Speaking of this Congress, Justice Story asserted that “the Congress 
thus assembled exercised de facto and de jure a sovereign authority; not 
as the delegated agents of the government de facto of the colonies, but 
in virtue of original powers derived from the people.” 41 In the course of 

30 Andrew McLaughlin, The Confederation and the Constitution, pp. 300, 308, 313, 
and The Constitutional History of the United States, pp. 151, 175, and his artide, 
“Social Compact and Constitutional Construction,” Amer. Hist. Rev. (Apr., 1900), 

V: 467* 

James Varnum, writing to Washington on June 18, 1787, from the standpoint of the 
conservative groups, deplored the attitude of Rhode Island in refusing to send dele- 
gates to the federal Convention. It was his observation that “the measures of our 
present legislature do not exhibit the real character of the State. They are equally rep- 
robated, and abhorred by gentlemen of the learned professions, by the whole mer- 
cantile body, and by most of the respectable farmers and mechanics. The majority of 
the administration is composed of a licentious number of men, destitute of education, 
and many of them void of principle. From anarchy and confusion they derive their 
temporary consequence, and this they endeavor to prolong by debauching the minds 
of the common people, whose attention is directed to the abolition of debts both public 
and private. With these are associated the disaffected of every description, particularly 
those who were unfriendly during the war.” Farrand, op. cit.. Ill: 47, 48. 

40 Thomas H. Benton, Abridgment of the Debates of Congress (New York, 1857), 
II: 404. 

41 Commentaries (5th ed.), I* 156. 
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time the nationalist fiction takes on impressive form. The transforma- 
tion of the colonies into states was, asserted Von Holst, 

not the result of the independent action of the individual colonies. It was accom- 
plished through the “representatives of the United States”; that is, through the revolu- 
tionary congress, in the name of the whole people. Each individual colony became a 
State only in so far as it belonged to the United States and in so far as its population 

constituted a part of the people “One people” of the united colonies dissolved their 

political connection with the English nation, and proclaimed themselves resolved, 

henceforth, to constitute the one perfectly independent people of the United States 

Congress had, with the consent of the people, taken the initiative in the transformation 
of the thirteen colonies into one sovereign State. 43 

At a later date Burgess referred to the geographical and ethnical fac- 
tors which were operating in the colonies and which were awakening in 
the people the consciousness of the fact that they had the natural con- 
ditions of a sovereignty— a state. “The impulse to objectify this con- 
sciousness in institutions,” he maintained, 

becomes irresistible. Its first enduring form was the Continental Congress. This was 
the first organization of the American state. From the moment of its existence there 
was something more upon this side of the Atlantic than thirteen local governments. 
There was a sovereignty, a state; not in idea simply or upon paper, but in fact and 
in organization. . . . The American state, organized in the Continental Congress pro- 
claimed to the world its sovereign existence, and proceeded, through this same or- 
ganization, to govern itself generally, for the time being, and authorized the people 
resident within the separate colonies to make temporary arrangements for their local 
government. 43 

Here then was the historical and juristic interpretation to sanction 
the view of Abraham Lincoln thu. 

The States have their status in the Union, and they have no other legal status. . . . The 
Union is older than any of the States, and in fact, it created them as States. Originally 
some independent colonies made the Union; and, in turn, the Union threw off their 
old dependence for them and made them State* such as they are. Not one of them 
ever had a state constitution independent of the Union. 44 

A few men of the time thought of sovereignty in the organic sense as 
one and indivisible. Sovereignty is an integral thing, contended William 
Paterson of New Jersey, and hence we ought to be one nation . 45 Some 
agreed with Madison that the desired purposes of union could not be 
secured by a system founded on the principle of a confederation of 
sovereign states. 4 * 

42 Von Holst, The Constitutional and Political History of the United States, I: 5, 6, 9. 

43 John W. Burgess, op. cit., I: 100, 101. 

44 James D. Richardson, A Compilation of the Messages and Papers of the Presidents, 
Message, July 4, 1861 (Washington, 1911), V: 3228, 3229. 

45 Farrand, op. cit., I: 27. 

40 Ibid., p. 131. 



State versus N ational Sovereign ty 1 o 1 

Steps toward intercolonial cooperation and unity were, indeed, taken 
early in the colonial period. Despite the marked differences in industrial 
and social conditions and the primary interest in and concern for local 
affairs, various plans for union of the colonies were proposed prior to 
the convening of the Continental Congresses. The most important of 
these, the Albany Plan, which was largely the work of Benjamin Frank- 
lin, failed to secure the approval of either the colonies or the English 
Board of Trade. But conditions were tending in the direction of colonial 
unity. Similarity in language and in general political ideas and doctrines 
as well as similar habits of life and industry led in the direction of 
cooperative action. When political interests and economic needs called 
for unity the way was prepared for unity in thought and action. 

The colonies or states— as they were beginning to be called— opposed 
in unison the new imperial policy of England. As associated units they 
enforced their rights by boycott; as united colonies they declared their 
independence and secured the status of a separate nation in the eyes 
of the European powers. So-called catch phrases as “our union is per- 
fect” and “an indissoluble union” were not infrequently used but appar- 
ently with little idea of the underlying significance later attached to 
them. 

Despite the prevalent opinions regarding state independence and sov- 
ereignty, there were liberals as well as conservatives who denied that the 
states ever possessed the essential rights of sovereignty . 47 They could not, 
argued King, make war, nor peace, nor alliances, nor treaties . 48 Gerry 
“urged that we never were independent States, were not such now, and 
never could be even on the principles of the Confederation .” 49 Thus it 
has frequently been asserted that the United States never consisted of 
states wholly sovereign and capable of separate and independent action . 60 
This view was recently expressed by Justice Sutherland in an opinion 
upholding the authority of the President to declare an embargo on the 
sale of arms and munitions to belligerents. Sutherland said: 

powers of external sovereignty passed from the Crown not to the colonies severally, 
but to the colonies in their collective and corporate capacity as the United States of 
America. Even before the Declaration, the colonies were a unit in foreign affairs, acting 
through a common agency— namely the Continental Congress, composed of delegates 
from the thirteen colonies. That agency exercised the powers of war and peace, raised 
an army, created a navy, and finally adopted the Declaration of Independence. Rulers 

47 Cf. opinion of Madison reported in Yates* Minutes, Elliot's Debates (2d ed.), I: 461. 

48 Gaillard Hunt, ed., The Writings of James Madison (New York), III: 222. 

49 Farrand, op. cit., I: 467. 

60 James Schouler, Constitutional Studies , State and Federal (New York, 1897), p. 82. 
But see evidence to the contrary above, pp. 88, 89. 
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come and go; governments end and forms of government change; but sovereignty 
survives. A political society cannot endure without a supreme will somewhere. Sover- 
eignty is never held in suspense. When, therefore, the external sovereignty of Great 
Britain in respect of the colonies ceased, it immediately passed to the Union 

The Union existed before the Constitution, which was ordained and established 
among other things to form “a more perfect Union.” Prior to that event, it is clear 
that the Union, declared by the Articles of Confederation to be “perpetual,” was the 
sole possessor of external sovereignty and in the Union it remained without change 
save in so far as the Constitution in express terms qualified its exercise. 61 

Justice Sutherland in this dictum was unaware of or chose to ignore the 
preponderant factual data for the opposite view of the location of sov- 
ereignty during the period of American history from 1776 to 1789. 

A few of the prominent delegates to the federal Convention in Phila- 
delphia argued in favor of the organic or nationalist theory. James 
Wilson and Alexander Hamilton could not accept the doctrine that 
when the colonies became independent of Great Britain they became 
independent also of one another. Both believed that the Articles of 
Confederation were drawn up by communities which were already in- 
stitutionally bound together. 52 Rufus King, who opposed the idea of 
state sovereignty, argued that “a Union of the States is a union of the 
men composing them, from whence a national character results to 
the whole.” 53 He joined with Hamilton and George Read of Delaware 
in not only favoring a consolidated or national government but also 
thought that it would be advisable to abolish or to greatly limit the 
powers of the states. When the friends of the states were outraged by 
such arguments, Hamilton hastened to assure them that he was not seek- 
ing the total extinguishment of the states, but that “a national govern- 
ment ought to be able to support itself without the aid or interference of 
the state governments, and that therefore it was necessary to have full 
sovereignty.” 64 Wilson favored a national government with real sovereign 
powers but with the preservation of the state governments. 65 The asser- 
tion that Congress during the Revolution and under the Articles had 

51 United States v. Curtiss-Wright Corp., 299 U. S. 316 (1936). 

62 See The Madison Papers , ed. by Henry D. Gilpin (Washington, 1S40), II: 907. 
Referring to the work of Congress both during the Revolution and under the Con- 
federation, Hamilton wrote: “They have done many of the highest acts of sovereignty, 
which were always cheerfully submitted to: The Declaration of Independence, the 
declaration of war, the levying of an army, creating a navy, emitting money, making 
alliances with foreign powers, appointing a dictator, etc. All of these implications of 
a complete sovereignty were never disputed, and ought to have been a standard for 
the whole conduct of administration.” Works (Const, ed., 1904), I: 214-215. 

68 Farrand, op. cit., I: 323, 324. 

64 Ibid ., p. 328. For Read’s comments, see ibid., pp. 136, 141, 143, 202. 

65 Ibid., p. 328. No state, Wilson contended, can remain sovereign when it becomes a 
member of a federal union. The Madison Papers , II: 835. 
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the attributes of a sovereign nation had, indeed, much less currency from 
1776 to 1787 than might be inferred from the views of Hamilton, Madi- 
son, and Washington. Congress was, rather, as Randolph called it, “a 
mere diplomatic body." 58 

One of the chief contentions that a national government was being 
formed through the federal Constitution and that the states were being 
deprived of their sovereignty is based on the assertions of the liberal and 
democratic members of the Philadelphia Convention who declared that 
a “consolidated” government was being formed. Yates and Lansing, the 
delegates from New York who left the Convention in disgust, in record- 
ing their dissent to the measures adopted, set forth their opposition to 
a system which “had in object the consolidation of the United States into 
one government,” and to the adoption of provisions which were designed 
“to deprive the state government of its most essential rights of sover- 
eignty, and to place it in a dependent situation.” They also commented 
upon “the insuperable difficulty of controlling or counteracting the 
views of a set of men (however unconstitutional and oppressive their 
acts might be) possessed of all the powers of government, and who, from 
their remoteness from their constituents, and necessary permanence of 
office, could not be supposed to be uniformly actuated by an attention to 
their welfare and happiness.” 57 

Patrick Henry, too, thought it was clear that a consolidated govern- 
ment was being formed. So insistent was this charge that Madison 
deemed it well to assure the people that no such consequences as a com- 
plete consolidation would follow the adoption of the Constitution. 58 
When the delegates were appointed, no legislature had any idea, said 
Gerry, that a scheme was to be adopted to destroy the state governments 
and offer a consolidated system. He had no sympathy with the efforts 
leading in the direction of the annihilation of the independence and 
sovereignty of the states. 66 “I meet with a national government, instead of 
a federal union of sovereign States,” said Samuel Adams. 80 What right 
had they to say, “We, the people” instead of “We, the States,” asked 
Patrick Henry, “if the States be not the agents of this compact, it must 
be one, great, consolidated, national government, of the people of all 
the States.” 81 The fear that a single, national sovereign with authority to 

50 Madison, Writings (Hunt ed.), Ill: 181. 

37 Farrand, op. cit., III: 244-246. 

68 Elliot's Debates (2d ed.), Ill: 34. 

39 Ibid., V: 466. 

60 Letter to Richard Henry Lee, December 3, 1787, Memoir of the Life of Richard 
Henry Lee (Richard H. Lee, Philadelphia, 1825), 11 : 1 3 °* 

61 Elliot’s Debates (2d ed.). Ill: 21, 22. 
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dominate the state governments was being established led many of the 
liberal and democratic citizens of the states to join with those who op- 
posed the Constitution on other grounds. 

To an ardent nationalist who deemed political unity for the United 
States of this day to be a necessity, it is relatively easy to read the events 
of the formative period of American institutions “from the viewpoint 
of the organic philosophy/' 62 “There is absolutely no evidence," says 
McLaughlin, “to support the notion that they believed they were simply 
entering into a new order of things in which the States would have the 
right as before to refuse obedience and to disregard obligations, or from 
which they could at any time quietly retire when they believed the 
Union did not suit their purposes. Everything points to the fact that 
they intended to form a real government and a permanent union." 63 

In support of the organic or nationalistic theory, George Mason, in the 
Virginia ratifying convention, insisted that “this paper will be the great 
charter of America; it will be paramount to everything. After having 
once consented to it we cannot recede from it." And Richard Henry Lee, 
in his Letters of a Federal Farmer said: “It is to be observed that when 
the people shall adopt the proposed Constitution it will be their last 
and supreme act. It will be accepted not by the people of New Hamp- 
shire, Massachusetts, etc., but by the people of the United States; and 
wherever this Constitution, or any part of it, shall be incompatible with 
the ancient customs, rights, the laws or the constitutions heretofore estab- 
lished in the United States, it will entirely abolish them and do them 
away." 64 As is usual under such circumstances, the liberals were inclined 
to overstate what they regarded as the inevitable consequences of the 
adoption of the Constitution. 

The organic point of view was emphasized particularly by those who 
favored the principle of the ratification of the Constitution by the people 
rather than by the states. Madison thought the difference between a 
system founded on the legislatures of the states only and one iounded on 
the people was the real distinction between “a league or treaty and a 
constitution." Wilson's nationalist philosophy was based on the prin- 
ciple that “government ought to flow from the people at large." The 
plan of ratification of the Constitution by conventions rather than by 
the state legislatures was finally approved by a vote of 6 states to 5— the 
small state group, Delaware, Connecticut, Maryland, New Jersey, and 
New York voting against the proposal. In the minds of at least a few 

82 Cf. McLaughlin, “Social Compact and Constitutional Construction,” Amer. Hist. 
Rev. (Apr., 1900), V: 488. 

88 The Confederation and the Constitution, p. 314. 

84 Willoughby, op. cit., pp. 26, 27. 
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leaders the way was prepared for the development of a strong national 
government no longer dependent upon the states for its existence or its 
effective operation. 

Though there were two fairly well understood points of view— one 
favoring the establishment of a single national sovereign with the states 
little more than subordinate administrative districts, and the other sus- 
taining the theory of separate and independent states which were acting 
in unison merely to accomplish a few specific ends— as a matter of fact 
there was considerable vagueness and confusion in men’s ideas relating 
to sovereignty. So far as certainty is concerned, the conflicting opinions 
and theories regarding sovereignty left much to be desired. Washington 
was led to complain that “the world must feel and see that the Union 
or the States are sovereign as best suits their purposes; in a word, that 
we are one nation today and thirteen tomorrow.” And to complicate 
matters further, some men thought in terms of neither a single national 
sovereign nor of thirteen state sovereigns but rather of a mixed or 
divided sovereign. 

The Notion of Divided Sovereignty and the Compact Theory 

Early in the deliberations of the members of the federal Convention, 
it was decided that it was undesirable to give prominence to the word 
“national” and it was henceforth omitted from the formal resolutions . 65 
Since the word “federal” was thought to tend toward state sovereignty 
and the word “national” toward national sovereignty, Madison con- 
tended that what was adopted was “neither a national nor a federal 
constitution; but a composition of both .” 68 Even the nationalistically 

65 The first resolution of the Randolph plan for a new government submitted to 
the members of the Convention provided that “a national government ought to be 
established, consisting of a supreme legislative, judiciary, and executive.” This resolu- 
tion was amended and adopted on June 20, 1787, to read “that the government of the 
United States ought to consist of a supreme legislative, judiciary, and executive.” As a 
result of this action, the word national was dropped from all the other resolutions 
of the Randolph plan. Elliot’s Debates , I: 181-183; V: 214. 

88 Elliot’s Debates, III: 94, 107. Expressing a noncommittal attitude relative to this 
matter, Madison wrote: "It has hitherto been understood that the supreme power, that 
is the sovereignty of the people of the States, was in its nature divisible, and was, in 
fact, divided . . . ; that as the States in their highest sovereign character were com- 
petent to surrender the whole sovereignty and form themselves into a consolidated 
State, so they might surrender a part and retain, as they had done, the other part. . . . 
Of late, another doctrine has occurred, which supposes that sovereignty is in its nature 
indivisible; that the societies denominated States, in forming the constitutional com- 
pact of the United States, acted as indivisible sovereignties, and, consequently, that 
the sovereignty of each remains as absolute and entire as it was then. ... In settling 
the question between these rival claims of power, it is proper to keep in mind that 
all power in just and free governments is derived from compact.” Writings, IV: 390, 391. 
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inclined members of the Convention, such as James Wilson, asserted that 
it was not the intention of the Convention to destroy the sovereignty of 
the states. 67 In this respect he agreed with Pierce Butler that something 
in the nature of a divided sovereignty was being established. 

Because of the persistent advocacy of irreconcilable views regarding 
state sovereignty on the one hand, and consolidation or national sover- 
eignty on the other, an effort was made to find a median position between 
the two extremes. Madison, who accepted a mild form of nationalism, 
tried to discover such middle ground when he wrote to Randolph on 
April 8, 1787, “An individual independence of the States is utterly 
irreconcilable with the idea of an aggregate sovereignty. I think, at the 
same time, that a consolidation of the States into one single republic is 
not less unattainable than it would be inexpedient. Let it be tried, then, 
whether any middle ground can be taken, which will at once support 
a due supremacy of the national authority, and leave in force the local 
authorities so far as they can be subordinately useful.” 68 

When Dr. Johnson referred to sovereignty as being in the union, 
Colonel Mason replied, “The United States will have a qualified sov- 
ereignty only. The individual States will retain a part of the sover- 
eignty.” 69 In a proposal of a constitution for the thirteen states, Pelatiah 
Webster suggested a plan which, in his opinion, involved a division 
of sovereignty. 70 And Hamilton, apparently thinking in terms of a 
divided sovereignty, said he could not approve of an uncontrollable 
sovereignty in each state, since that would defeat the powers given to 
Congress and make the union feeble and precarious. In his opinion 

67 Farrand, op. cit.. Ill: 144. Wilson’s exact words were: “When gentlemen assert 
that it was the intention of the federal Convention to destroy the sovereignty of the 
States, they must conceive themselves better qualified to judge of the intention of that 
body than its own members, of whom not one, I believe, entertained so improper 
an idea.” 

68 Madison, Writings (Hunt ed.), II: 337-339. Madison, in a letter to Jefferson, com- 
mented on the nature of the work of the federal Convention as follows: “It was gen- 
erally agreed that the objects of the Union could not be secured by any system founded 
on the principle of a confederation of sovereign States. A voluntary observance of the 
federal law by all the members could never be hoped for. A compulsive one could evi- 
dently never be reduced to practice, and if it could, involved equal calamities to the 
innocent and the guilty, the necessity of a military force, both obnoxious and dangerous, 
and, in general, a scene resembling much more a civil war than the administration of 
a regular government. Hence was embraced the alternative of a government which, 
instead of operating on the States, should operate without their intervention on the 
individuals composing them; and hence the change in the principle and proportion 
of representation.” Letters (1865 ed.), I: 344. See also McLaughlin, Confederation and 
Constitution , chap. xv. 

69 Farrand, op. cit., II: 347. 

70 McLaughlin, A Constitutional History of the United States, p. 143. 
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Congress should have complete sovereignty in all that relates to war, 
peace, trade, and finance. 71 John Jay also believed that the sovereignty of 
the nation is in the people of the nation and the residuary sovereignty 
of each state in the people of each state. 72 The notion that sovereignty 
was divisible and that it was in fact divided in the distribution of powers 
between the government of the United States and those of the states 
under the Constitution adopted in 1788 persisted in political and legal 
thinking. In fact, the notion of divided sovereignty was common during 
colonial times when the colonists were attempting to work out a formula 
whereby they could become free nations and at the same time remain 
in the British Empire. During the period of the Revolutionary War the 
theory was frequently advanced that legal sovereignty, if it existed at all, 
was divisible and that political sovereignty belonged to the people. 
There was no place in this reasoning for the concept of an absolute, 
unlimited, and indivisible power. 73 Not even a civil war fought largely 
on the issue of state versus national sovereignty could destroy the belief 
in the divisibility of sovereignty in a federal system such as that estab- 
lished by the Constitution. The dominant political philosophy of the 
time repudiated the doctrine that there could be any unlimited author- 
ity, and supreme legal powers were to be exercised within given fields— 
one field belonged to the national government, the other to the states. 74 

The compact theory, which was connected with the conflicting views 
regarding sovereignty and underlay the thinking of men in the federal 
Convention, later became a somewhat modernized version of the com- 
pact or contract theory of government. Certain ideas involved in the 
compact philosophy, namely, that the state is artificial and founded on 
agreement, that law is not the expression of a superior will but obtains 
its force by consent, and that sovereignty is divisible, profoundly affected 
constitutional interpretation at least until the period of the Civil War. 

The compact theory gained its vogue because the political philosophy 
of the time was antiorganic or antimonistic. During the Revolution men 
spoke freely of a state of nature in which men had equal rights. When 
government was formed they gave up this equality and subjected them- 
selves to a superior authority. But the superior authority or government 
must rule for the common good. Though the idea of compact as the basis 
for the formation of a state was broached on only a few occasions during 

71 Works (Const, ed.), I: 213 ff. 

72 Chisholm v. Georgia, 2 Dallas 471 (1793). 

73 Randolph Greenfield Adams, Political Ideas of the American Revolution (Durham, 
1922), p. 173. 

74 McLaughlin, op . cit., pp. 135, 136. 
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the formative days of the Constitution, two views appear at the out- 
set. Madison, though following in the main the nationalistic trend of 
thought, declared that in the formation of compacts there was a fallacy 
in the reasoning drawn from the theory of equality of sovereign states 
because of the failure to distinguish mere treaties from compacts by 
which authorities are created paramount to the parties and are author- 
ized to make laws for the government of them . 75 At this time Madison 
was apparently thinking of the form of a compact between each indi- 
vidual person and the whole body of the people collectively to form a 
government with authority to carry out the general will. 

Luther Martin contended that in the recurrence to the people for the 
adoption of the Constitution and the establishment of a central govern- 
ment all of the people were “thrown into a state of nature/' and there 
was involved a combination of each person with every other in the for- 
mation of a new body politic. But Martin saw the compact in a different 
light when he said: “It is, in its very introduction, declared to be a 
compact between the people of the United States, as individuals, and 
it is to be ratified by the people at large, in their capacity as individuals; 
all of which it was said would be quite right and proper, if there were 
no state governments, if all the people of this continent were in a state 
of nature and we were forming one national government for them as in- 
dividuals; and is nearly the same as was done in most of the States when 
they formed their governments over the people who compose them ." 76 

Others thought in terms of a confederation or a league in which there 
was a mutual compact between t. ach individual state and the states in 
their collective capacity. Certain proponents of the compact philosophy 
thought that when the states entered as parties into the compact for the 
formation of a general government they (the states) were the judges of 
whether the rights reserved by the states had been encroached upon . 77 

75 The Madison Papers, II: 978. 

76 Farrand, op. cit., Ill: 193. John Jay also approved the compact theory, observing 
that “every state constitution is a compact made by and between citizens of a State to 
govern themselves in a certain manner; and the Constitution of the United States is 
likewise a compact made by the people of the United States to govern themselves as 
to general subjects in a certain manner. By this great compact, however, many preroga- 
tives were transferred to the national government.” Chisholm v. Georgia, 2 Dallas 471. 

71 Andrew C. McLaughlin, “Social Compact and Constitutional Construction,” Amer . 
Hist . Rev . (Apr., 1900), V: 482 ff. Depreciating the significance of the compact theory 
in early American history, Edward S. Corwin maintains that “the idea of the Constitu- 
tion as a compact of the States was . . . first broached on the floor of the Pennsylvania 
ratifying convention, wftfere it was repelled by Wilson most decisively. None the less, 
five years later the same idea is found to underlie Iredell's dissenting opinion in 
Chisholm v. Georgia. But the source of this dogma as a vital historical force, trans- 
forming the canons of constitutional construction, furnishing the fundamental premises 
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The Virginia ratifying convention gave its sanction to a form of the 
compact philosophy when it adopted the Constitution having the fol- 
lowing proviso: 

We the Delegates of the People of Virginia. ... Do in the name and in behalf of the 
People of Virginia declare and make known that the powers granted under the Con- 
stitution being derived from the People of the United States may be resumed by them 
whensoever the same shall be perverted to their injury or oppression and that every 
power not granted thereby remains with them and at their will: that therefore no right 
of any denomination can be cancelled abridged restrained or modified by the Congress 
by the Senate or House of Representatives acting in any capacity by the President or 
any Department or Officer of the United States except in those instances in which 
power is given by the Constitution for those purposes: and that among other essential 
rights the liberty of Conscience and of the Press cannot be cancelled abridged restrained 
or modified by any authority of the United States. 78 

Similar resolutions were adopted by New York and Rhode Island. 

But James Wilson took exception to the views expressed in this matter. 
When William Findley, leader of the Anti-Federalists in the Pennsyl- 
vania ratifying convention, spoke of the system of government framed 
by the Convention as forming a compact or contract of the greatest im- 
portance, Wilson replied, “I cannot answer for what every member 
thought; but I believe it cannot be said that they thought they were 
making a contract, because I cannot discover the least trace of a com- 
pact in that system .” 79 On another occasion he spoke of “one great politi- 
cal compact” being in formation. It was not until the time of the 
controversy over the Kentucky and Virginia Resolutions that the com- 
pact theory of the formation of the Constitution became the center of 
argument in support of the doctrine of State rights . 80 Later this doctrine 
was ably defended by Spencer Roane and John Taylor of Caroline . 81 

The usual argument for State rights was based on the contention that 
the Constitution was the creation of the several states acting as separate 
and sovereign political entities. On this basis the confederate nature of 
the union and the legal right of secession were deemed to follow logi- 
cally. All agreements between sovereign states are considered con- 
tractual in character. A constitution created by the union of wills of 

of the doctrine of secession, is still other. It is the Virginia Resolutions of 1798, the 
work of James Madison who ten years earlier had been one of the foremost nationalists 
of the time.” National Supremacy: Treaty Power v. State Power (New York, 1913), p. 
102. It is apparent that the theory had a wider and more permeating influence. 

78 Documentary History of the Constitution (Washington, 1894), II: 145; cited by 
McLaughlin, Constitutional History of the United States , p. 218. 

79 Farrand, op . cit ., Ill: 166. 

80 For report to Virginia legislature by committee of which Madison was chairman, 
see below, pp. 167 ff. 

81 Cf. below, pp. 345, 362. 
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several states could not be other than of a nonlegal or conventional 
nature. The states united under it were bound only by practical or moral 
considerations. They were not subject to it as a legal superior . 82 Madison, 
who supported the nationalist theory at various times, appeared to 
sanction the state sovereignty assertions when he said: “Each State, in 
ratifying the Constitution, is considered as a sovereign body, independ- 
ent of all others, and only to be bound by its own voluntary act. In this 
relation, then, the new Constitution will, if established, be a federal, 
and not a national constitution .” 88 

It appears therefore that the view was generally accepted that the Con- 
stitution rested upon an agreement between the ratifying states, but this 
did not necessarily mean that they were establishing merely a common 
agent for a league or confederation of sovereign states but a national 
government exercising some of the powers of sovereignty. These two 
views, though they seem logically contradictory, were held by the people 
at the time . 84 The confusion of ideas which was apparent is seen in Madi- 
son’s comment, when, after having asserted that the states as sovereign 
states would adopt the Constitution, he said that “this assent and rati- 
fication is to be given by the people, not as individuals composing one 
entire nation but as composing the distinct and independent States to 
which they respectively belong. It is to be the assent and ratification of 
the several States derived from the supreme authority in each State— the 
authority of the people themselves. The act, therefore, establishing the 
Constitution, will not be a national but a federal act .” 85 

Expressing the views of Washington and the nationalist group in the 
Convention, Gouverneur Morris, in the letter submitting the completed 
Constitution to the Convention, observed that: 

It is obviously impracticable ... in the federal government of these States to secure 
all rights of independent sovereignty to each and yet provide for the interest and 
safety of all. Individuals entering into society must give up a share of liberty to 
preserve the rest. The magnitude of the sacrifice must depend as well on the situation 

82 Willoughby, The American Constitutional System , p. 12. 

83 Madison, in The Federalist, No. 39 (Lodge ed.), p. 249. 

84 Willoughby, op. cit., p. 23. McLaughlin maintains that “if the states were not 
sovereign in the years before the adoption of the federal Constitution, no one could 
reasonably assert their possession of sovereignty after adoption; but if they were sov- 
ereign before such adoption, then one may find the starting point for an argument 
in behalf of state sovereignty afterwards.” The Constitutional History of the United 
States, p. 131. 

85 The Federalist, No. 39 (Lodge ed.). In this number of The Federalist, Madison’s 
discussion of the nature of the federal union to be established vividly portrays the 
complexity of the issues at stake in the attempt to merge sovereign states in order to 
form a national government. He also shows the prevailing vagueness and confusion of 
ideas relating to the location and division of sovereignty. 
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and circumstances as on the object to be obtained. It is at all times difficult to draw 
with precision the line between those rights which must be surrendered and those 
which may be reserved. And on the present occasion this difficulty was increased by a 
difference among the several States as to their situation, extent, habits and particular 
interests. 

In all our deliberations on this subject we kept steadily in view, that which appears 
to us the greatest interest of every true American, the consolidation of our Union, in 
which is involved our prosperity, felicity, safety, perhaps our national existence. 88 

There was an evident disagreement about what was intended in the 
drafting of the Constitution between the particularistic notions of de- 
fenders of the rights of the states “as free sovereign and independent 
agencies” and the advocates of a permanent federal union with supreme 
and sovereign powers. The sentiment of the people and their fidelity 
and attachment to the states were such that it was generally agreed that 
an express declaration granting sovereign powers to the federal govern- 
ment would have rendered adoption of the Constitution impossible. It 
was necessary therefore to couch the principle of federal supremacy in 
language which left much to be desired from the standpoint of clarity 
and definite legal significance. The Constitution and the laws and 
treaties made in accordance therewith were to be the supreme law of the 
land. But was this “supreme law” in the normal legal sense of the term 
“law” and hence enforcible by the courts? It has been shown in a pre- 
vious chapter 87 that to arrive at the conclusion that constitutional pro- 
visions were laws and could be judicially applied as such required the 
acceptance of assumptions which were contrary to the prevailing ideas 
and theories of both Europe and America. And even if the Constitution 
might in most respects be deemed law, would the fundamental questions 
of political power between the states and the federal government as well 
as the political relations between the departments of this government 
come within the category of law and hence be subject to judicial cog- 
nizance? Again postulates or assumptions were necessary to resolve the 
crucial issue. 

The other provision of the Constitution on which federal supremacy 
was based, so far as this supremacy could be enforced by judicial action, 
was the clause that “the judicial power shall extend to all cases in 
law and equity arising under this Constitution, the laws of the United 
States, and treaties made or which shall be made, under their authority.” 
But this language is extremely vague and indefinite. That this vagueness 
was intentional was the contention of Gouverneur Morris who, in re- 
ferring to his part in the writing of the Constitution, said: “Having 

“Farrand, op. cit., II: 584, 666, 667. 

87 Chap. i. 



112 The Role of the Supreme Court, 1789-1 835 

rejected redundant and equivocal terms, I believed it to be as clear as our 
language would permit; excepting, nevertheless, a part of what relates 
to the judiciary .” 88 The federal courts do not automaticaly acquire juris- 
diction over cases in law and equity involving federal questions. The 
Supreme Court only is granted original jurisdiction and in relatively 
few cases may act on its own authority and initiative. All other jurisdic- 
tion is appellate and is dependent upon the establishment of courts by 
Congress and the grant of jurisdiction to hear and decide cases. In the 
establishment of inferior federal courts, in defining their jurisdiction, 
and in controlling the appellate jurisdiction of the Supreme Court, 
Congress was granted controlling authority by the express language of 
the Constitution. It is then largely for Congress to say when and to what 
extent the federal judicial power shall extend to cases in law and equity 
arising under the Constitution or other federal acts. 

The Supreme Court was not placed by the Constitution above the 
other departments and above the Constitution. The departments were 
made coordinate and the people were to be the ultimate arbiters. Both 
Congress and the President were deemed to have the authority and duty 
to interpret the Constitution so far as their duties and powers were con- 
cerned. The federal courts were expected to check the exercise of un- 
warranted powers by the states and to aid in the preservation of personal 
and individual rights, but only a few extreme nationalists favored the 
idea of a final and authoritative interpretation of the Constitution by 
the courts. The judicial veto over acts of Congress was, therefore, not 
expressly provided for in the Constitution nor given specific sanction in 
federal legislation. But for obvious political reasons John Jay, Alexander 
Hamilton, and John Marshall set about to change the relations of the 
departments so as to assert a form of judicial supremacy . 80 Under the 
cloak of the Constitution as law the Justices have not only continued to 
assert their supremacy but also have extended their jurisdiction. In so 
doing organic or nationalistic doctrines were made an integral part of 
the federal Constitution. The steps by which the issue of nationalism 
versus State rights was decided in favor of the nation will require careful 
and systematic analysis. 

88 Jared Sparks, The Life of Gouverneur Morris (Boston, 1832), III: 323. 

88 “The Constitution ought to be the standard of construction for the laws, and when- 
ever there is an evident opposition the laws ought to give place to the Constitution. 
But this doctrine is not deducible from any circumstance peculiar to the plan of the 
Convention, but from the general theory of a limited Constitution.” Hamilton in The 
Federalist, No. 81 (Lodge ed.), p. 540. 
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CHAPTER IV 


The Federal Courts during the 
Administration of Washington 

T 

JLhe constitution, as we have observed, was adopted as 
a result of a bitterly contested political campaign. Often it appears to 
to be taken for granted that the groups which fought so strenuously 
to secure or to oppose the adoption of the Constitution soon dissolved 
and that new party or sectional divisions arose. In the opinion of Edward 
Channing “there were no national political parties in the United States 
in 1789,— as we use the term today.” 1 He thinks the definite party align- 
ments which appear about 1796 were along new lines, though recognizing 
that there were rather well-defined political cleavages during the contro- 
versy over the formation and adoption of the Constitution and even after 
1789 in support of and opposition to the policies adopted by Washington 
and Hamilton. But when Channing lists the issues on which the new par- 
ties divided, such as sectionalism due to divergent industrial conditions 
and, in particular, the differences between the capitalists and the agrari- 
ans and the divergent points of view between the conservatives and the 
radicals, the only new basis for party divisions appears to be the varying 
conceptions of the powers and functions of the new government. 2 After 
the completion of the ratification of the Constitution, maintains John 
Spencer Bassett,” Anti-Federalism died because its raison d'etre was gone!' 

O. G. Libby, in his survey of early political parties in the United States, 
confirms the views expressed by Channing and Bassett that there were 
no real party divisions during Washington’s Administration. At this 
time, he maintains, “there was nothing which can be called a clear cut 
issue sufficient to produce national parties. Of factional division there 
was no lack, and sectional differences and personal animosities supplied 
abundant excuse for disagreement. But if one attempts to sift the evi- 
dence and examine the proof offered for the claims of party existence, 
he will in the end abandon the task as a profitless one.” 8 Charles A. 

1 Edward Channing, A History of the United States (New York, 1927), IV: 50. 

2 See ibid., chap. vi. 

3 “A Sketch of the Early Political Parties in the United States,” and “Political Factions 
in Washington’s Administration,” The Quarterly Journal of the University of North 
Dakota (Apr., 1912), II, and (July, 1913), III: 295, 296. 

[“53 
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Beard, analyzing the data from which Libby formed his judgments, 
comes to different conclusions. With reference to Libby's contentions. 
Beard observes that “contemporaries, no less capable than Jefferson, 
Hamilton, Washington, Madison, and Gerry, thought there were politi- 
cal parties. Men constantly spoke of the Federalist and Republican or 
Anti-Federalist parties. Organizations representing these two groups put 
up candidates in the important constituencies and soon began to wage 
hot electoral battles in behalf of their favorites. And after the elections 
the newspapers recorded so many votes for the Federalist and so many 
for the Republican candidates, and the mathematical politicians set to 
work to figure out the strength of the respective parties in Congress and 
in the state governments." 4 Commenting on the founding of the National 
Gazette by Philip Freneau in 1791, Bassett observes that the two parties. 
Federalists, on the one hand, and Democrats or Republicans on the 
other, were fairly launched, and that in 1792 the concealed dislike and 
distrust for one another led to an open break between the two party 
leaders, Hamilton and Jefferson. 6 As a matter of fact, party cleavages in 
Washington's Administration were strikingly similar to those that had 
prevailed during the Revolution and the critical period and they were 
apparent from the time of the establishment of the new government. 

Party Divisions during Washington's Administration 

Just as Alexander Hamilton sponsored the policies and became the 
leader of a newly inspired and directed conservative or Federalist party, 
so, men like William Maclay, Thomas Jefferson, and James Madison 
organized the former radical or democratic groups into a party taking 
the designation of Republicans. Hamilton, setting about to establish a 
strong national government, developed an effective and far-reaching 
alliance between the federal government and the industrial, commercial, 
and capitalist interests of the time. The means to accomplish this alli- 
ance were the establishment of a national bank, the funding by the na- 
tional government of the confederate and state debts at their face value, 
and the adoption of a protective tariff with a comprehensive system of 
protection or bounties to aid industrial development in the United 
States. While this alliance was being developed, with the consequent 
enrichment of thousands of citizens who became enthusiastic supporters 
of the federal government, William Maclay, one of the senators from 
Pennsylvania, was keeping alive the sparks of liberalism and democracy 
until they could be rekindled by a greater political leader. From the 

4 Economic Origins of Jeffersonian Democracy (New York, 1915), pp. 12 ff., 32. 

5 The Federalist System, 1789-1801 (New York, 1906), pp. 42, 46 ff. 
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somewhat acid and cryptic comments of his Journal it appears that 
Maclay tried to offset the tendency of the Federalists to emphasize form 
and ceremony by what he described as “republican plainness/' He op- 
posed any measure which would lead to the charge that those responsible 
for carrying on the affairs of the new government were attempting to 
assume powers not delegated. He vigorously opposed the funding scheme, 
the establishment of a national bank, and a revenue system designed to 
protect and foster infant industries. And he saw no reasonable grounds 
for setting up “a most expensive and enormous machine of a federal 
Judiciary/' 6 The views of William Maclay, while he was a member of 
the Senate, were so cogently and convincingly presented that he may 
truly be regarded as the founder of the Democratic-Republican party— 
the party which aimed to secure the adoption of substantially similar 
policies to those sponsored by the former liberal and radical groups. 

President Washington, whom Channing calls “a strong partisan/' 7 
was fortunate in securing as his associates a majority of men who agreed 
with him in his political point of view and outlook. Most of those elected 
to the houses of Congress were friendly to the new Constitution and had 
aided in securing its adoption. The President selected for his cabinet 
Hamilton and Jefferson, two men of extremely divergent political opin- 
ions and affiliations, and for a few years attempted to follow a nonparti- 
san policy in the making of appointments. In the main, however, he 
selected those who were favorable to the Constitution and to the princi- 
ples embodied in the document drafted in Philadelphia. As a general 
practice, the choice of Federalists, as those of Washington's party were 
coming to be called, was justified on the ground that to appoint men 
adverse to the measures which the general government was pursuing 
“would be a sort of political suicide.” 8 The offices were filled with 
friends of the Constitution and friends of the Administration and this 
was especially true with respect to judicial appointments/ A similar 
policy was followed by the successor of Washington, John Adams. It was 
to be expected, therefore, that the federal courts established in 1789 
would, to a certain extent at least, aid in carrying out Federalist policies. 

To evaluate the work of the federal courts during the Administrations 
of Washington and Adams, it is necessary to indicate, at least in outline 

6 The Journal of William Maclay (New York, 1927), pp. 6 ff. 

7 “As a politician Washington was a strong partisan. He thought that only persons 
of ‘sound politics* should be appointed to civil offices or be given commissions in the 
army.** History of the United States , IV: 34. 

8 Worthington Chauncey Ford, ed., The Writings of George Washington (New York, 
1889), XIII: 107. 

9 Channing, op. cit., p. 53. 
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form, some of the important tenets and principles of the Federalist party 
as they had taken shape during the formation and adoption of the Con- 
stitution and as they were now to be applied in the administration of the 
new government. The first principle of the party was the one which 
favored a strong central government. Being unable to secure as complete 
and as extensive grants of power for the central government as was de- 
sired, the leaders of the party proposed to accomplish this purpose by the 
use of an implied-power doctrine and the expansion of federal authority 
by legislative, executive, and judicial interpretations of the Constitu- 
tion. As a rule, Federalists insisted that the power and authority of the 
states should in most respects be curtailed. To take the necessary steps 
to counteract the growing tendency to extend the popular control over 
government was the second objective of the party program. For the ac- 
complishment of this aim John Adams’ device of checks and balances 
was deemed peculiarly appropriate. But a theory of the separation of 
powers and of the independence of departments was merely incidental 
to the main purpose to be attained. This purpose was the establishment 
of a judicial department which, through its interpretation of the laws 
and through its check on the other departments by keeping them within 
the limits of the Constitution, might place effective barriers in the way 
of the despotism of the rule of a majority. And the third main tenet of 
the Federalist policies was one which was beginning to emerge during the 
Administrations of Washington and Adams, namely, that it is the prime 
duty of the government to preserve property rights, and to this end 
the establishment of judicial supremacy in the interpretation of the 
Constitution and the laws was to be paramount. Alexander Hamilton, 
as the acknowledged leader of the Federalist party, supported these prin- 
ciples which were destined to lead the federal Judiciary into political 
channels. 

The chief issue of the Federalist administrations on internal affairs 
was the espousal of nationalism or consolidation involving the develop- 
ment of a strong and energetic central government in opposition to State 
rights, the preservation of individual rights and privileges, and vigorous 
local and state governments. Hamilton and his party received the sup- 
port of those who, “doubting the competency of the people to carry on 
the new government, sought to place it under the protection of an ener- 
getic and powerful chief ,” 10 and of a second group to which John Mar- 
shall referred when he said regarding Hamilton’s financial measures that 
“the public paper suddenly rose, and was for a short time above par. The 

“Francis Wharton, State Trials of the United States during the Administrations of 
Washington and Adams (Philadelphia, 1849), P« * 7 - 
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immense wealth which individuals acquired by this unexpected appre- 
ciation, could not be viewed with indifference. Those who participated 
in its advantages regarded the author of a system to which they were 
greatly indebted with an enthusiasm of attachment to which scarcely any 
limits were assigned.” 11 

Thus the Federalist party secured the support of the mercantile inter- 
ests, public creditors, and large property owners— 4 ‘a network of special 
interests,— almost all of them looking to government for encouragement 
of some sort.” 12 It was the aim of these groups to have a strong govern- 
ment to protect property and contracts at home and to secure the confi- 
dence of foreign countries in order to have trade and commerce expand. 
For this reason the party favored an implied-power doctrine for the in- 
terpretation of federal authority so that the national jurisdiction could 
expand without the cumbersome process of amendment of the Consti- 
tution. It also aimed to secure, so far as property and contracts might be 
affected, implied prohibitions on legislative power which were deemed 
especially applicable to the states. The duty of seeing that federal powers 
might freely expand and that state powers might be properly delimited 
was to be placed to a large extent upon the Judges selected by appoint- 
ment for life terms and armed with the weapon to declare legislative acts 
invalid. The leaders of the Federalist party proposed to lean heavily on 
the courts in the carrying out of some of the main features of their pro- 
gram. In a subsequent chapter the divergent principles and policies of 
the two great parties of the day, as exemplified in the writings of Hamil- 
ton and Jefferson, will be analyzed particularly with respect to their 
influence upon the interpretation and application of the Constitution. 13 
For the present we are chiefly concerned with the organization and early 
development of the system of federal courts. 

The Judiciary Act of 1789 

To the first Congress which met in 1789 had been elected a majority of 
members who favored the Constitution and who approved the features 

11 The Life of George Washington (2d ed., Philadelphia, 1840), II: 191. See also 
Bassett, The Federalist System , p. 31. 

13 Martin Van Buren, Inquiry into the Origin and Cause of Political Parties in the 
United States (New York, 1867), p. 226. According to Morison and Commager, “the old 
families, merchant-shipowners, public creditors, and financiers— in other words the 
Federalists who had procured the Constitution — must be welded into a loyal governing 
class, by a straightforward policy favoring their interests. That was the object of Hamil- 
ton's domestic and foreign policy. He proposed to use the federal government to enrich 
a dass, in order that this dass might strengthen the federal government.” Samuel 
Eliot Morison and Henry Steele Commager, The Growth of the American Republic 
(New York, 1937), I: 219. See also Homer Carey Hockett, The Constitutional History 
of the United States, 1776-1826 (New York, 1939), pp. 262, 263. 

13 See below, chap. vi. 
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therein designed to create a strong national government. Among the 
first acts to come before this Congress was the Judiciary Act of 1789, 
drafted by the Federalist Oliver Ellsworth, and supported by other 
prominent men of this party. With comparatively little opposition this 
act became law. Although the records of the debates on the measure are 
rather meager, it seems that the two features of the act which caused later 
criticisms and controversies were approved with little comment. 14 One 
of these was the provision which required the Supreme Court Justices 
to travel and to try cases on the circuits, many of which would later come 
before them again on appeal. The other was the twenty-fifth section of 
the act which regulated appeals to the Supreme Court. The effect of this 
section on the right of the Supreme Court to review and annul acts of 
Congress and the claim of finality for the decisions of Judges in the in- 
terpretation of the Constitution have been considered in a previous 
chapter. 16 It suffices to say that the grant of this authority to the federal 
courts is not so clear and specific as is frequently inferred from the lan- 
guage of the section. 18 Because only one section of an act of Congress 
was declared void under this section 17 before the Dred Scott Case, oppo- 
sition to the grant of authority to the federal courts to review legislative 
acts came from the states whose acts were frequently annulled. 

One of the main reasons for the establishment of inferior federal 
courts was the need of uniformity in the settlement of admiralty and 
maritime cases. James Wilson thought admiralty jurisdiction “ought to 
be given wholly to the national government, as it related to cases not 
within the jurisdiction of particular States, and to a scene in which con- 
troversies with foreigners would be most likely to happen/' 18 Efforts were 
made at various times to confine the jurisdiction of the inferior federal 
courts to maritime cases. 3 * The provisions in the Judiciary Act of 1789 
for inferior federal courts with extensive jurisdiction over federal causes 
were enacted, in part at least, to insure the faithful collection of the na- 
tional revenues. 20 Though from the beginning the jurisdiction of the 
inferior courts included admiralty and maritime causes, the trial of 
penalties and forfeitures under federal laws, and a limited authority 
over criminal causes, in the main, “to the Circuit Courts were allotted 

14 Charles Warren, “New Light on the History of the Federal Judiciary Act of 1789,” 
37 Harv . Law Rev . (Nov., 1923), 49. 

15 See above, chap. i. 

16 Cf. Morison and Commager, The Growth of the American Republic, I: 216. 

17 See Marbury v. Madison, below, pp. 245 ff. 

18 Farrand, op. cit., I: 124. 

19 The Journal of William Maclay, pp. 83 ff. 

20 Max Farrand, ed.. The Records of the Federal Convention (New Haven, 1923), I: 
223, 224. 
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cases resting on diversity of citizenship, while the District Courts became 
the admiralty courts of the country .” 21 It is apparent from the debate on 
the Judiciary Act that there were few who surmised how great the powers 
of the federal Judiciary would be or to what extent the Supreme Court 
would participate in the determination of the controversies over nation- 
ism and localism which were soon to absorb the interests and thought 
of the leaders of the political parties then in process of formation. 

Soon after the passage of the Judiciary Act, Washington submitted 
to the Senate the names of John Jay, John Rutledge, James Wilson, 
William Cushing, Robert Hanson Harrison, and John Blair as nomina- 
tions for the six Justices of the Supreme Court, and these nominations 
were promptly confirmed. Washington expressed a keen interest in secur- 
ing “the first characters of the Union into the Judiciary ” 22 and indicated 
a desire that the federal Judiciary should be not only “independent in 
its operations but as perfect as possible in its formation.” He referred on 
one occasion to the Judiciary as “the chief pillar upon which our national 
government must rest .” 23 That this exalted view of the place and function 
of the federal courts did not appeal to all of the appointees is indicated 
in the refusal of Robert Hanson Harrison to accept appointment on the 
ground that the Judiciary Act, particularly in relation to the circuits, 
was unsatisfactory and that his services would interfere with his private 
affairs. He preferred to continue as chancellor of the state of Maryland. 
James Iredell was nominated and confirmed for this place and the first 
panel of Justices was completed. 

Commenting on the selection of a Chief Justice by President Washing- 
ton, Charles Warren notes that the President “rightly felt that the man 
to head this first Court must be not only a good lawyer, but a great states- 
man, a great executive and a great leader as well .” 24 Thus it was assumed 
from the beginning that the Supreme Court would not merely function 
as a court of justice, but it was also expected to take a prominent place 
in the politics and statesmanship of the country. John Jay, who was 
Washington’s choice, and who had shown his abilities in the political 
and diplomatic fields rather than in the law, so conceived his duties as 

21 Felix Frankfurter and James M. Landis, The Business of the Supreme Court (New 
York, 1927), p. 12. 

22 Letter to Madison, The Writings of George Washington , ed. by Jared Sparks (Bos- 
ton, 1855), X: 26; to Randolph he wrote, “I have considered the first arrangement of the 
judicial department as essential to the happiness of our country, and to the stability of 
its political system.” Ibid., p. 34. 

28 Hampton L. Carson, The Supreme Court of the United States : Its History (Phila- 
delphia, 1902), p. 14. 

24 The Supreme Court in United States History (Boston, 1922), I: 33. 
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Chief Justice, and with the concurrence of his associates he asserted the 
role of an arbiter or umpire in determining the relations between the 
departments of the federal government and between the state and federal 
governments. He thus took an active part in some important political 
controversies. 

The First Terms of the Court 

In the February and August terms of 1790 and the February term of 1791 
no cases were presented and decided by the Court. 25 Between the sec- 
ond and third terms of the Court the Virginia assembly passed Patrick 
Henry's resolutions condemning the federal act for the assumption of 
state debts as “repugnant to the Constitution of the United States, as it 
goes to the exercise of a power not granted to the general government." 
The Virginia assemblyman discerned a striking resemblance between 
Hamilton's funding system and that introduced into England at the 
time of the Revolution of 1689— a system which had resulted in an 
enormous national debt and in a greatly expanded executive power 
which was dangerous to English liberty. Since like causes produce like 
effects, the remonstrance pointed out that: “In an agricultural country 
like this, therefore to erect, and concentrate, and perpetuate a large 
monied interest, is a measure which your memorialists apprehend must 
in the course of human events produce one or the other of two evils, the 
prostration of agriculture at the feet of commerce, or a change in the 
present form of federal government, fatal to the existence of American 
liberty. . . . Your memorialists can find no clause in the Constitution 
authorizing Congress to assume the debts of the States." 26 Hamilton 
called upon the Judiciary to help counteract such political heresy. 

“This is the first symptom," wrote Hamilton to Chief Justice Jay, “of 
a spirit which must either be killed or it will kill the Constitution of the 
United States. I send the resolutions to you that it may be considered 
what ought to be done. Ought not the collective weight of the different 
parts of the government to be employed in exploding the principles they 
contain?" 27 Despite Jay's strong Federalist sympathies and his attitude 

25 2 Dallas 399-400. See Charles Warren, “The First Decade of the Supreme Court 
of the United States,” 7 Univ. of Chicago Law Rev. (June, 1940), 631. 

^Hening’s Laws of Virginia (1619-1808), XIII: 234, and Morison and Commager, 
op. cit., I: 223. Referring to the principle that powers not granted to the federal gov- 
ernment are retained by the states, the Virginia assembly declared that “as guardians 
then of the rights and interests of their constituents, as sentinels placed by them over 
the ministers of the federal government, to shield it from their encroachments . . . they 
can never reconcile it to their consciences to acquiesce in a measure, which violates that 
hallowed maxim.” Ibid., pp. 237-239, and Herman V. Ames, State Documents on 
Federal Relations (Philadelphia, 1906), pp. 4-6. 

27 Correspondence and Public Papers of John Jay (New York, 1891), III: 405. 
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toward judicial functions as necessarily requiring him to support the 
policies of the Administration, he refused to comply with Hamilton's 
request. “Every indecent interference of state assemblies," he main- 
tained, “will diminish their influence; the national government has only 
to do what is right, and if possible, be silent." 28 It remained for another 
Chief Justice with similar Federalist leanings to participate in the con- 
demnation of what the party regarded as the “State rights heresy." 

The first case to come before the Supreme Court, West v. Barnes ,® 
involving the paper money law of Rhode Island, was dismissed owing to 
the irregular method of presentation of the petition. For the first two 
and a half years after its establishment the Supreme Court's work was 
confined to reading commissions, formulating rules, admitting lawyers 
to practice before it, and hearing a few motions. 30 As an indication of the 
prevailing attitude of indifference toward the Court, John Rutledge, 
one of Washington’s first appointees, did not attend a single session of 
the Court. After trying a few cases on circuit, he resigned to accept the 
position of chief justice of a state supreme court. Thomas Johnson of 
Maryland was appointed in his place. 

In the August term of 1792 the case of the State of Georgia v. Brails - 
ford resulted in a close vote. This case involved an injunction to stay 
money collected by a marshal on a judgment obtained by a British 
creditor concerning a bond which had been sequestered under state law 
until it should be determined to whom the money rightfully belonged. 
Justices Iredell, Wilson, and Jay favored, whereas Justices Cushing and 
Johnson opposed issuance of an injunction on the ground that there was 
an adequate remedy at law. 81 When Attorney General Randolph moved 
to dissolve the injunction, two Justices, Blair and Iredell, dissented from 
the judgment of the Court, saying that there was no adequate remedy at 
law. Iredell, however, took occasion to make the comment that “it is my 
misfortune to dissent from the opinion entertained by the rest of the 
Court upon the present occasion; but I am bound to decide, according 
to the dictates of my own judgment." 82 The majority held that the state 
should pursue its rights at common law. The same cause came up again 
for determination at the beginning of the February term of 1794. The 
Chief Justice disposed of the case by noting that the act of the state of 

28 Ibid., p. 410. 

29 2 Dallas 401 (1791). 

30 Frank Monaghan, John Jay (New York, 1935), p. 307. 

31 2 Dallas 402, 415 (1792-1793); Wilson thought the state ought to have sued by writ 
of error. It was in this case that Jay expressed the opinion that the jury was judge 
of the law as well as the facts. 

82 2 Dallas 415. 
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Georgia did not confiscate, but only sequestered, British debts, and the 
right to recover them revived when peace was restored. The treaty of 
peace was thus regarded as part of the supreme law of the land. “It is 
fortunate on the present, as it must be on every occasion,” said the Chief 
Justice, “to find the opinion of the Court unanimous. We entertain no 
diversity of sentiment and we have experienced no difficulty in writing 
the charge, which it is my province to deliver.” 33 This statement indicates 
the prevailing opinion that the judgments of the Court, in order to be 
effective and inspire respect, should be rendered by a unanimous court. 
But this result was not to be effectively accomplished until the appoint- 
ment of John Marshall to the position of Chief Justice. Until this time 
opinions were usually rendered seriatim and disagreements were not in- 
frequent. From these rather unpromising beginnings, the Supreme Court 
was soon called upon to take part in controversies semipolitical in char- 
acter and to become involved in the carrying out of the partisan policies 
of the Federalist administrations. 

During the first three years the Supreme Court had practically no 
cases to decide, though the Justices were called upon to settle a few im- 
portant issues on the circuits. It was in the performance of their circuit 
duties and in particular in presenting charges to the grand juries that 
the Justices took sides on some of the political issues of the day, and it 
was here that the first friction arose between the federal Judiciary and 
the state agencies that were jealous of their rights and prerogatives. 
Much of the opposition to the Constitution on the part of the Anti- 
Federalists arose from the fear that federal tribunals would interfere 
with the state acts designed to meet the conditions of an economic de- 
pression, such as moratorium acts or paper money laws, and with legis- 
lation regarding the properties of loyalists or British subjects. The 
extreme sensitiveness of the states with respect to the probable intrusion 
of the federal inferior courts into their domain was shown by the rebuff 
administered to the federal Circuit Court in North Carolina. 

On application to the Justice of the district for a writ of certiorari a 
case pending in a state court prior to the adoption of the Constitution 
was removed to the federal court. It was to this case that Nathanial 
Macon of North Carolina referred in a speech in the House of Rep- 
resentatives in 1802, when he said: “We have heard much about the 
judges, and the necessity of their independence Soon after the es- 

tablishment of the federal courts, they issued a writ ... to the supreme 
court of North Carolina, directing a case then pending in the state 
court to be brought into the federal court. The state judges refused to 


88 3 Dallas 4. 
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obey the summons and laid the whole proceedings before the legisla- 
ture, who approved their conduct/' 34 

The apprehension that the lower federal courts would soon interfere 
with the enforcement of state acts was not ill-founded, for, in May, 1791, 
the Justices on circuit held a law of the state of Connecticut void as an 
infringement of the clause of the treaty of peace relating to the obliga- 
tions due to British subjects or to those who had joined the armies of 
Great Britain during the war. 85 And in June, 1792, a moratorium act of 
Rhode Island giving a creditor three years' time to settle his accounts 
with his creditors and providing for an exemption from arrest or attach- 
ment of property during this time was held void as impairing the obli- 
gation of contracts. 38 Acts of Pennsylvania 37 and of Vermont were also 
held invalid. 

The Enforcement of a Federal Common Law 

Speaking of the political trials which followed the adoption of the federal 
Constitution, Francis Wharton notes that “almost at the opening of the 
courts, we see the first Chief Justice of the United States, with the pen 
hardly dry with which the great contemporaneous commentary on the 
Constitution was partly written, hurrying to Richmond to declare to 
the first federal grand jury that ever sat there, the doctrine, afterwards 
so precipitately abandoned, that, by the common law, the federal courts 
have power to punish offences against the federal sovereignty/’ 38 

Chief Justice Jay’s charge to the grand jury in Richmond, May 22, 
1793, to which Wharton referred, called attention to some of the contro- 
versial affairs of the day, as follows: “By their Constitution and laws, the 
people of the United States have expressed their will, and their will so 

expressed, must sway and rule supreme in our republic Every nation 

is, and ought to be perfectly and absolutely sovereign within its own 
dominions.” 39 Reading and commenting on Washington’s Neutrality 
Proclamation, the Chief Justice instructed the jury to bring charges 

34 7th Cong., 1st sess., p. 711. Cf. also Seth Ames, ed., Works of Fisher Ames (Boston, 
1854), I: 91. Ames notes that the suit was against Robert Morris and that judgment 
was rendered against him for ten thousand pounds. Following the adoption of the 
Constitution by North Carolina, application was made to the federal Circuit Court 
for the district for a writ of certiorari to remove the case to the federal courts. It was 
this writ which the state judges refused to obey. 

35 Charles Warren, The Supreme Court in United States History , I: 65, 66. A similar 
decision was rendered by Justice Iredell in Savannah, Georgia, in 1792. Ibid., p. 66. 

38 Ibid., pp. 66, 67. 

87 Van Horne's Lessee v. Dorrance, 2 Dallas 304 (1795) and Warren, op. cit., p. 69. 

38 Wharton, State Trials, p. 1. 

96 Ibid., pp.51,56. 
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against those who violated the neutrality policy of the government. 
“What acts amount to committing, or aiding, or abetting hostilities,” 
he declared, “must be determined by the laws and approved practice of 
nations, and by the treaties and other laws of the United States relative 
to such cases/ * Thus the law of nations was placed by the side of the 
treaties and laws of the United States as a basis for the bringing of 
charges and for the punishment of criminal acts . 40 The people were 
warned against becoming partisans for the interests or cause of any for- 
eign nation. Adverting to the continuing discussion over the Constitu- 
tion and the criticisms directed against it, the Chief Justice said: 

The people of the United States, being by the grace and favour of heaven, free, sover- 
eign and independent, had a right to choose the form of national government which 
they should judge most conducive to their happiness and safety. They have done so, 
and have ordained and established the one which is specified in their great and general 
compact or Constitution— a compact deliberately formed, maturely considered, and 
solemnly adopted and ratified by them. There is not a word in it but what is employed 
to express the will of the people; and what friend of his country, and the liberties of 
it, will say that the will of the people is not to be observed, respected and obeyed? To 
this general compact every citizen is a party, and consequently every citizen is bound 
by it. To oppose the operation of this Constitution and of the government established 
by it, would be to violate the sovereignty ot the people, and would justly merit repre- 
hension and punishment. 41 

The attitude and policy of the Federalists, later enacted into law to 
proscribe and punish those who expressed disagreement with or opposi- 
tion to the federal officers exercising public authority, was suggested in 
this charge. And the doctrines announced by the Chief Justice were soon 
applied in the cases of Joseph Ravara and Gideon Henfield. 

When, as a consequence of the French Resolution, all of western 
Europe became involved in war, Washington, in his Neutiality Procla- 
mation and in his instructions to prosecuting officers, urged the officers 
to institute actions against all persons who within the cognizance of the 
courts of the United States violated the law of nations with respect to 
the powers at war . 42 

Acting on these instructions, the jury indicted Ravara in the District 
Court of Pennsylvania for sending threatening letters to the British Min- 
ister and others to extort money. Justices Wilson, Iredell, Peters, and 
Chief Justice Jay joined in holding that the Court had jurisdiction and 

40 Wharton, State Trials , p. 57. 

41 Ibid., p. 58. 

42 Henry Flanders, The Lives and Times of the Chief Justices of the Supreme Court 
of the United States (New York, 1875), I; 390 ff.; also Wharton, op. cit., p. 49; it is 
daimed that Jay was largely responsible for the drafting of the Neutrality Prodama- 
tion, George Pellew, John Jay (Boston, 1890), pp. 286 ff. 
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might punish for this offense under the common law of England. Ravara 
was tried before Chief Justice Jay and Justice Peters and was convicted 
but was later pardoned by the President . 48 

Under the advice and direction of the French minister, Gideon Hen- 
field, a citizen of the United States, serving as an officer of a French 
privateer, brought to Philadelphia a British vessel taken as a prize. Hen- 
field was apprehended and tried before the Circuit Court of Phila- 
delphia, with Alexander Hamilton drafting the indictment and aiding 
in the trial . 44 In the argument of W. Rawle, district attorney, and of 
Edmund Randolph, Attorney General, it was contended that the law 
of nations is part of the law of the land. Hence, Henfield’s acts being 
regarded as an offense against the law of nations, he was deemed punish- 
able by indictment on information for his wrongful conduct . 46 The attor- 
neys in defense contended that the indictment did not include an offense 
at common law, that the acts were committed before the President’s 
Neutrality Proclamation was announced, and that since there was no 
statute giving jurisdiction in such a case, the court could not take cog- 
nizance of the offense . 46 

Justice Wilson, in the charge to the grand jury, supported the view 
of the Chief Justice and announced to the petit jury that it was the 
unanimous opinion of Justices Wilson, Iredell, and Peters that “the acts 
of hostility committed by Gideon Henfield are an offense against this 
country, and punishable by its laws .” 47 Henfield’s conduct was regarded 
as an offense against the law of nations or against the sovereignty of the 
United States under common law jurisdiction. The Justices apparently 

43 Wharton, op. cit., pp. 90-92, and United States v. Ravara, 2 Dallas 297 (1793). 

44 Wharton comments on the Henfield Case as follows: 

“We see Genet, to check whose depredations this prerogative was invoked, supplying 
an American skipper with the French flag; we see an English merchantman seized in 
the river Delaware by the vessel thus equipped; and we find a Connecticut day laborer 
magnified into a cause of war by the fact that, without casting off his American alle- 
giance, he undertook to serve in the Gallicised privateer. The English minister de- 
manded his arrest; the French minister insisted on his discharge; and all the Judges 
of the Supreme Court were summoned to give dignity and effect to his trial. By the 
court he was pronounced an offender against the Constitution and laws of the United 
States; by the jury he was decided to be an offender against neither; and, while Mr. 
Jefferson directed Mr. Morris to tender to the English ministry the charge of the 
court, as demonstrating that the federal government had power to punish offenders 
against the law of nations, Mr. Genet issued cards to a dinner in which many American 
dignitaries were invited to meet ‘citizen Henfield/ and, where the position was boast- 
ingly taken, that by the verdict of a jury it was settled that the American people were 
hereafter to make war upon Great Britain, under the French flag/* Op. cit., pp. 1, 
2 , 49 ff * 

46 Wharton, op. cit., p. 80. 

48 Ibid., p. 83. 

47 Ibid., p. 84. 
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placed the common law and the law of nations on the same plane. The 
jury, however, refused to convict the offender. Washington was so 
alarmed over the verdict of the jury in the case of Henfield that he sub- 
mitted the query to his cabinet whether it might not be desirable to 
call a special session of Congress. The majority of the cabinet replied in 
the negative . 48 

The case aroused great excitement. The Democratic papers inquired 
what law had been broken and under what statute the indictment was 
supported. They inquired also whether the American people were ready 
to give a proclamation the force of a legislative act . 49 Thus an issue was 
raised on which the public men and federal Judges divided until the 
matter was set at rest by the rejection of the doctrine embodied in Wash- 
ington's Proclamation and in Chief Justice Jay's charge to the grand 
jury. The view that the federal courts had common law jurisdiction in 
criminal cases was asserted in a number of cases , 60 but this phase of the 
court's work will be considered further in connection with the political 
activities of the Justices during the Administration of John Adams . 61 

The Review of the Validity of Acts of Congress 

It was assumed in the adoption of the Constitution, as has been previ- 
ously indicated, that laws not in harmony with its provisions might be 
enacted by Congress and that such laws were to be considered as void. 
Whether these laws should be enforced by the courts until repealed by 
Congress was not expressly determined by the language of the Constitu- 
tion. It was taken for granted by many who looked upon the Consti- 
tution as a fundamental law not to be violated that the Judges, in the 
first instance at least, might call attention to such a violation and possibly 
refuse to enforce the act. The first case to come before the federal courts 
involving the validity of an act of Congress was Hayburn’s Case . 62 Con- 
gress passed an act to regulate claims to invalid pensions and authorized 
the Judges of the Circuit Courts to receive and determine upon the 
applications for pensions, subject to review by the Secretary of War and 
by Congress. In the New York circuit Justices Jay, Cushing, and Duane 
were of the opinion “that by the Constitution of the United States, the 
government thereof is divided into three distinct and independent 
branches, and that it is the duty of each to abstain from, and to oppose, 
encroachments on the other; that neither the Legislative nor the Execu - 

48 Sparks, op. cit., X: 535. 

49 Marshall, The Life of George Washington, II: 273, 274. 

60 See U. S. v. Worrall, 2 Dallas 384 (1798). 

n See chap. v. 

62 2 Dallas 409 (1792). 
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tive branches, can constitutionally assign to the Judicial any duties but 
such as are properly judicial, and to be performed in a judicial man- 
ner .” 68 In deference to the intention of the legislature, however, the 
Judges agreed to execute the act in the capacity of commissioners. The 
views of the Justices were sent to the President. 

The Justices of the Pennsylvania circuit also wrote to the President 
referring to the theory of the separation of powers as implied in the 
language of the Constitution and stated that in their opinion the Circuit 
Court could not proceed under the act: 

1st. Because the business directed by this act is not of a judicial nature. It forms no 
part of the power vested by the Constitution in the courts of the United States; the 
Circuit Court must consequently have proceeded without constitutional authority. 

2nd. Because, if, upon that business, the Court had proceeded, its judgments (for 
its opinions are its judgments) might, under the same act, have been revised and con- 
trolled by the Legislature, and by an officer in the Executive department. Such revision 
and control we deemed radically inconsistent with the independence of that judicial 
power which is vested in the courts; and, consequently, with that important principle 

which is so strictly observed by the Constitution of the United States To be obliged 

to act contrary, either to the obvious directions of Congress, or to a constitutional prin- 
ciple in our judgment equally obvious, excited feelings in us, which we hope never to 
experience again. 64 

In the North Carolina circuit Justices Iredell and Sitgreaves addressed 
a similar communication to the President in which it was contended that 
the revision provided for in the act by the Secretary of War “subjects 
the decisions of the Court to a mode of revision which we consider to be 
unwarranted by the Constitution,” and with regard to the provision 
permitting an ultimate appeal to Congress, the Justices said “we beg 
leave to add, with all due deference, that no decision of any court of 
the United States can, under any circumstances, in our opinion, agree- 
able to the Constitution, be liable to a revision, or even suspension by 
the Legislature itself, in whom no judicial power of any kind appears 
to be vested, but the important one relative to impeachments .” 66 The 
Justices suggested that it might be possible to administer the act as com- 
missioners but on this point they had grave doubts. As no application 
was made to the Justices in this circuit, there was no occasion for a de- 
cision on this issue. 

The decision of the Judges in the Pennsylvania circuit led the Attorney 
General to appeal to the Supreme Court for a mandamus to compel the 
Judges to act on a petition by William Haybum. The Court observed 
that they would hold the motion under advisement until the next term, 

68 2 Dallas 410. 

64 Ibid., pp. 411,412. 

“/bid., pp. 412, 413. 
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but, as the legislature at an intermediate session provided in another way 
for the relief of the pensioners, no decision was ever pronounced. 66 In the 
following year the Supreme Court decided that the Judges could not 
legally act in the capacity of commissioners under the act of 1792. 67 

Because this was the first case in which the Justices regarded an act 
of Congress invalid and refused to act officially under the act, there was 
considerable public discussion of the effect of such a decision. The House 
of Representatives appointed a committee to inquire and report upon 
the case. Those who looked upon the courts as the chief guardians of 
individual liberties usually applauded the action of the Justices. Among 
those opposed to the exercise of such authority by the Judges there was 
much talk of the desirability of impeaching the Judges for refusal to 
obey the law, and it was frequently insisted that in conflicts of this kind 
the issue should be submitted to the people. 58 

Following the customary attitude toward the Court 69 and the approval 
in particular of its exercise of semipolitical functions, Charles Warren 
notes that the refusal of the Justices to enforce an act of Congress “seems 
to have been heartily supported by the adherents of the political party 
which favored a strict construction of the Constitution and to have been 
opposed by the party which was devoted to nationalist theories.” And 
he asserts that “whatever may have been the attitude of the Southern 
statesman at a later date, it is clear that at the outset they fully lecognized 
and endorsed the exercise of judicial review/’ 80 Thus the conclusion is 
arrived at that statesmen of the North and the South were with few 
exceptions in favor of such review of acts of Congress as was favored by 
the Justices. To support this conclusion Warren quotes the opinions of 
members of Congress in 1789 on the proposal to make the Secretary of 
Foreign Affairs removable by the President. Though a number of Con- 
gressmen are quoted as regarding the courts as the “proper expositors” 
of the Constitution, the very significant opinion of Madison sustaining 
the authority of Congress to place its own authoritative and final inter- 
pretation on the Constitution is passed over without notice. Apparently 
the desired conclusion is more securely arrived at if the views of Madi- 

M Hayburn’s Case, 2 Dallas 409, 410. Cf. U. S. Statutes at Large, I: 324. 

67 United States v. Yale Todd, 13 Howard 52 (1851); note inserted by Chief Justice 
Taney. 

“See extracts mostly favorable to the opinions of the Justices, Warren, op. cit., 
pp. 72 ff. 

69 See my artide, “Histories of the Supreme Court of the United States Written from 
the Federalist Point of View/’ Southwestern Political and Social Science Quarterly 
(June, 1923), IV: 1. 

90 The Supreme Court in United States History, I: 82, 83. 
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son, who was one of the most important members of the federal Con- 
vention, are ignored. These views will be presented later, 81 but attention 
may again be directed to the well-known fact that most of the prominent 
men of all parties favored some form of the review of legislative acts 
by the courts. It is the final and authoritative interpretation of the Con- 
stitution by the courts which becomes ipso facto binding on the co- 
ordinate departments of government as well as upon all persons that the 
Federalists proposed and defended. Such a principle of federal constitu- 
tional construction was not generally accepted until after the Civil War. 
The federal courts were authorized by the Judiciary Act of 1789 to 
review and declare state acts invalid so far as they were regarded in 
conflict with the federal Constitution, laws, or treaties, and there was an 
implication at least for the authority to pass in first instance in the settle- 
ment of private controversies on the validity of acts of Congress. The 
exercise of this authority, it was frequently insisted, did not result in a 
final and conclusive exposition of the Constitution binding the coordi- 
nate departments and private citizens as well. 

Under the English practice at this time, it would have been entirely 
proper to call on the Judges for a service such as that required by the 
Invalid Pension Act, and under the colonial and state practice it was not 
uncommon for the legislature to place nonjudicial duties upon Judges. 
But a new theory of the separation of powers and judicial independence 
was emerging, and with this came a different concept of the relation of 
the Judges to the other departments of government. 62 This new concept 
was summed up in the doctrine that there was to be established in 
America “a government of laws and not of men.” 

In the declaration of rights formulated for the state of Massachusetts 
in 1780 is to be found this significant section: 

In the government of this commonwealth, the legislative department shall never exer- 
cise the executive and judicial power, or either of them; the executive shall never 
exercise the legislative and judicial powers, or either of them; the judicial shall never 
exercise the legislative and executive powers, or either of them; to the end it may be 
a government of laws and not of men. 63 

The concluding phrase of this quotation was probably suggested by the 
famous passage of James Harrington in which he maintained that in 
a monarchy man is not governed by the law, but law by the man, whereas 

91 See below, pp. 215 ff. 

62 See especially Case of Judges, 2 Call. 139 (1789), and Kamper v. Hawkins, 1 Va. 
Cases 20 (1793). 

63 Francis Newton Thorpe, The Federal and State Constitutions, Colonial Charters, 
and Other Organic Laws of the States, Territories, and Colonies (Washington, 1909), 
III: 1893. 
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in a republic no man is governed by another man, but all in common 
are governed by the laws." 4 

Though the state constitutions of 1776 concentrated authority to a 
considerable extent in the legislature, a number of devices were inserted 
to prevent the influence of a personal element in government — to repress 
the inevitable tendency then thought to be evident for governments to 
become arbitrary and oppressive. Not only did some of these constitu- 
tions provide that the “legislative, executive and judiciary ought to be 
forever separate and distinct, but they also placed certain prohibitions 
and restrictions upon the exercise of governmental power. Such restric- 
tions in the form of declarations of rights were to be jealously guarded 
and strictly preserved. Although in most of the states no provision was 
made for the enforcement of these restrictions, such as the Council of 
Censors of Pennsylvania and Vermont and the Council of Revision of 
New York, various remedies were proposed. Officers in the executive and 
legislative departments were to have short terms and were usually not 
to have the privilege of reelection. The people were to have the right to 
petition the legislature, the right to call for a redress of grievances, and 
finally, when all other means of securing redress failed, there remained, 
so they held, the right “to reform the old or establish a new government.” 
In the language of the Maryland constitution “the doctrine of non- 
resistance, against arbitrary power and oppression, is absurd, slavish, 
and destructive of the good and happiness of mankind.”®’ 

It remained for the Judges to give a new and largely unanticipated 
effect to these provisions by asserting their independence and by insist- 
ing upon their interpretation of constitutions as superior to that of 
other departments. A number of state courts had already taken steps 
in this direction. The extraordinary theory of judicial independence 
and semisuperiority which was emerging was not seriously opposed be- 
cause of its limited scope and because in its earliest applications its 
chief object was to protect the Judiciary from the encroachments upon 
its domain by the other departments. The theory was championed pri- 
marily by Alexander Hamilton and John Jay and those who with them 
believed in strong government and preferred that government be re- 
moved so far as practicable from direct popular control. 

As parties were taking shape in the formation of the Constitution 
and in the first years of Washington’s Administration, the Justices, as 

M James Harrington, Oceana and other Works (3d ed.), p. 386. 

65 Constitution of Maryland, Frands Newton Thorpe, The Federal and State Con- 
stitutions (Washington, 1909), III: 1687. Constitution of Georgia, ibid., II: 778. Con- 
stitution of Virginia, ibid., VII: 3813. 

“Ibid., Ill: 1687. 
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Federalists, were inclined to favor the views expressed by Hamilton 
regarding the right of courts to declare acts of Congress invalid. It was 
to be expected, therefore, that the Circuit Courts would favor an ex- 
treme view of the separation and independence of the judicial depart- 
ment, and that Congress would be rebuffed in its effort to carry out a 
laudable object at a small expense. It is interesting to observe that the 
very light duties of the Judges on circuit at this time would have ren- 
dered it possible to carry out the act of Congress without interference 
with regular judicial matters, and that it was not unusual to place 
similar functions upon Judges in foreign countries. But the Federalist 
views of the duties and responsibilities of the Justices were soon to 
involve the Supreme Court in a more fateful controversy—that of Chis- 
holm's Executory. Georgia. 

State versus National Sovereignty 

The issue whether a citizen or a corporation could bring suit against a 
state arose in one of the first cases presented to the Supreme Court 67 and 
in suits instituted against the states of New York 68 and Virginia." A 
protest was submitted through a special committee of the Virginia 
legislature against the maintenance of a suit against the state. It was 
contended that the jurisdiction of the federal courts does not extend to 
such a case and the executive was requested “to pursue such measures 
as may seem most conducive to the interest, honor and dignity of the 
Commonwealth.” But the first direct consideration of this question and 
the issuance of an order of the Court in connection therewith came when 
citizens of South Carolina on behalf of a British creditor filed a suit 
against the state of Georgia. 70 

This case raised before the Court the first issue of grave political sig- 
nificance. As a result of an action instituted in the August term, 1792, 
the state of Georgia was served with process by the Supreme Court. On 
refusal to appear 71 the Court at the next term made an order that judg- 
ment by default should be given against the state. The crucial question 
to be determined was whether the state of Georgia could be made a party 
in a case before the Supreme Court of the United States as a result of a 

07 Vanstophorst v. Maryland, 2 Dallas 401 (1791); Warren, op. cit., p. 91. 

68 Oswald v. New York, 2 Dallas 401 (1792). 

69 Indiana Company v. Virginia, Warren, op. cit., I: 92. Of the first nine causes seven 
were suits by individuals against states. 

70 Chisholm v. Georgia, 2 Dallas 419 (1793). 

71 For an extract from a resolution presented to the Georgia house of representatives 
declaring the action of the Supreme Court “unconstitutional and extra-judicial ,” see 
Herman V. Ames, State Documents on Federal Relations, p. 7. 
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suit instituted by a private citizen of another state. The Justices rendered 
their opinions seriatim , Justice Iredell alone supporting the view that a 
state was not liable to suit at the instance of a citizen of another state. 
According to Iredell, the issue of the case was determined by the Con- 
stitution and the laws of Congress. He found nothing in the Constitution 
or federal laws to support such authority in the federal courts 72 and said 
that "my present opinion is strongly against any construction of it [the 
Constitution] which will admit, under any circumstances a compulsive 
suit against a State for the recovery of money.* * He concluded his analysis 
of the question with this important observation: 

I think every word in the Constitution may have its full effect without involving this 
consequence, and that nothing but express words, or an insurmountable implication 
(neither of which I consider, can be found in this case) would authorize the deduction 
of so high a power. This opinion I hold, however, with all the reserve proper for one, 
which according to my sentiments in this case, may be deemed in some measure extra- 
judicial. . . . Upon the question before us, I have no doubt. I have therefore nothing 
to do with policy. But I confess, if I was at liberty to speak on that subject, my opinion 
on the policy of the case would also differ from that of the Attorney General. It is, 
however, a delicate topic. I pray to God, that if the Attorney General’s doctrine, as to 
the law, be established by the judgment of this Court, all the good he predict from it 
may take place, and none of the evils which, I have the concern to say, it appears to 
me to be pregnant. 73 

Justices Blair, Wilson, Cushing, and Jay disagreed with this interpre- 
tation of the Constitution and laws. Blair thought, with respect to the 
attribute of sovereignty which exempts from suit, that "when a State, by 
adopting the Constitution, has agreed to be amenable to the judicial 
power of the United States, she has in that respect given up her right of 
sovereignty .” 74 Owing to the serious consequences involved in a judg- 
ment by default against a state, he suggested further delay. 

To Justice Wilson the real issue was. "Do the people of the United 
States form a nation?” He denied that the term "sovereign” might 
appropriately be applied to either the states or the federal government 
but that it could only be applied to the people . 76 After an analysis of 
the relations between the government established by the Constitution 
and the states, he concluded that “as to the purposes of the Union, there- 

72 Chisholm v. Georgia, 2 Dallas 432-435 (1793). 

73 2 Dallas 449, 450. For commendation of Justice Iredell’s views see Justice Bradley's 
opinion in Hans v. Louisiana, 134 U. S. 1, 12 (1890). William C. Coleman thinks that 
“since the suability of a State without its consent was a thing unknown to the law, 
its cognizance was not contemplated by those who wrote into the Constitution the 
clauses conferring jurisdiction upon the federal Judiciary." “The State as Defendant 
Under the Federal Constitution: The Virginia-West Virginia Debt Controversy," 31 
Harv. Law Rev. (Dec., 1917)# 216. 

74 2 Dallas 452. 75 2 Dallas 454 ff. 
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fore, Georgia is not a sovereign State” that the states could be bound so 
as to be liable for suit, and that the intent of the Constitution was to 
bind them. 76 He joined with Cushing in the contention that the language 
of the Constitution warranted a suit against a state by an individual 
citizen of another state. The basis for this contention was thought to 
inhere in the clause of the Constitution extending the judicial authority 
of the federal courts to controversies between states. 

Chief Justice Jay likewise denied that sovereignty resided in either the 
federal or the state governments. Expanding the theory of Justice Wil- 
son, he was of the opinion that the sovereignty of Great Britain had 
passed to the people of the United States and that the people as sover- 
eigns had made the Constitution and had willed that the states should 
be bound. 77 “The sovereignty of the Nation,” he continued, “is in the 
people of the Nation, and the residuary sovereignty of each State in the 
people of each State/’ 78 It was on the basis of this opinion that Jay’s 
biographer characterizes his views as “even more advanced than the 
‘immortal nationalist opinions’ of Marshall” and as designed to reduce 
the states to administrative units of the federal government. 79 Speaking 
for the Court, the Chief Justice ordered that the state shall either in 
due form appear or show cause to the contrary to this Court. In the 
absence of a constitutional provision relating to the matter. Jay and his 
colleagues, influenced by their nationalistic sentiments and contrary to 
opinions expressed by Hamilton, Madison, and Marshall, 80 rendered a 
decision which appeared to be “a frontal attack upon the sovereignty 

of the States Both the lawyers and the public were quite unprepared 

for any such decision.” 81 Owing to the failure of state officials to execute 
the order, judgment was rendered for the plaintiff at the February term, 
1794, an d a writ of inquiry was awarded. The writ, however, was not 
executed. 

76 Ibid., pp. 457 if. 

77 Ibid., pp. 470-471. 

78 Ibid., p. 471. 

78 Monaghan, John Jay, p. 302. 

80 On the contention that individuals might bring suits against the states, Hamilton 
replied, “It is inherent in the nature of sovereignty not to be amenable to the suit of 
an individual without its consent. This is the general sense, and the practice of man- 
kind; and the exemption, as one of the attributes of sovereignty, is now enjoyed by 
the government of every State in the Union.” The Federalist (Ford ed.), p. 545. 

“It is not in the power of individuals to call any State into Court.” Madison, Elliot’s 
Debates (2d ed.), Ill: 533. 

“I hope that no gentlemen will think that a State may be called at the bar of the 
federal court. ... It is not rational to suppose that the sovereign power should be 
dragged before a court.” Marshall, ibid., p. 555. 

81 Monaghan, op. cit., p. 308. 
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The legislature of Massachusetts, called into special session by Gov- 
ernor John Hancock, urged upon Congress the adoption of amendments 
to the Constitution in order to change any provisions which might be 
“construed to justify a decision that a State is compellable to answer 
in any suit by an individual or individuals in any court of the United 
States/' And the legislature of Virginia declared that the decision was 
“incompatible with and dangerous to the sovereignty and independence 
of the individual States, as the same tends to a general consolidation of 
these confederated Republics." Georgia took the most drastic action. 
The governor sent a message to the legislature condemning the pro- 
ceedings of the Supreme Court and a bill was approved by the house of 
representatives declaratory of the retained sovereignty of the state. The 
house also approved another measure imposing the penalty of death 
upon anyone presuming to enforce the decree of the Supreme Court. 82 
Because of the refusal of the senate to join in this action, the bill did not 
become a law. Two weeks after the decision was rendered. Congress 
submitted to the states an amendment providing that “the judicial 
power of the United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of the United 
States by citizens of another state, or by citizens or subjects of any for- 
eign state." About four years later the amendment was ratified, 83 and 
the Court soon dropped all similar cases on its docket. 84 Since the 
Eleventh Amendment disposed of the controversy in a manner favorable 
to the state, there was no longer any fear that numerous suits against 
the states instituted by Tories and refugees might seriously interfere 
with the administration of justice. The chief significance of the Chis- 
holm Case and the adoption of the Eleventh Amendment lies, in the 
opinion of Ulrich B. Phillips, “in the demonstration that the unanimous 
vote of the Georgia convention in 1788 was given in the understand- 
ing that the State remained in possession of all residuary rights and 
powers." 86 

Thus, the first significant case before the Supreme Court gave a fore- 

82 Cf. Ames, State Documents on Federal Relations, pp. 8-1 1. 

88 Eleventh Amendment. 

84 Hollingsworth v. Virginia, 3 Dallas 378 (1798). 

86 “Georgia and State Rights,” in Annual Report of the American Historical Associa- 
tion, 1901, p. 28. The difficulties of the Court in connection with Chisholm v. Georgia 
led in another case where the state refused to appear to the postponement of a decision 
on the motion “in consequence of a doubt, whether the remedy to compel the ap- 
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an order was finally issued that “when process at common law or in equity shall issue 
against a State, the same shall be served upon the governor or chief magistrate, and 
the attorney general of such State.” Huger v. South Carolina, 3 Dallas 339 (1796). 
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cast of the controversy which was waged with intermittent outbreaks 
until it was made the central political issue of four years of civil war. 
The main issue, so the Judges thought, was whether the government of 
the United States was a federation or a confederation. But this is scarcely 
the type of question a court would be expected to settle. It was the 
gravest type of political issue and one on which opinions were sharply 
divided during the Revolution, under the Confederation, and in the 
formation of the Constitution . 86 It is an issue on which historians still 
disagree concerning the effect upon it of the Articles of Confederation 
and the intention of the framers of the Constitution. There are those 
who regard the united colonies as in effect a federation from the time of 
the Declaration of Independence. Others find in the documents and 
political practices of the time ample evidence to support the contention 
that a confederation existed until the formation of the Constitution 
and that the fundamental characteristics of a confederation were not 
abandoned in the adoption of that instrument. The fact seems to be 
that it depended upon the individual, either nationalist or particularist, 
whether the emphasis was given to notions favorable to confederation 
or federation. To Hamilton, Madison, Bowdoin, and Wilson nationalist 
views were uppermost in the forming of the Constitution, whereas, ac- 
cording to many indications, the average citizen and political leader 
was still thinking in terms of a confederation and did not regard the 
adoption of the Constitution as bringing about a change in the location 
of sovereignty. 

In view of the fact that this was the crucial political issue in men’s 
minds during the making and adoption of the Constitution and that the 
controversy was beginning to rage anew in Congress, it might have been 
expected that the Supreme Court would pass the issue on to the political 
departments of the government. It was unusual, to say the least, that 
the Judges should attempt to settle through the judicial channel so 
fundamental a political question. But the members of the Supreme 
Court were Federalists, most of them were ardent nationalists, who be- 
lieved that the existence and stability of the union depended upon a 
strong central government and that a liberal construction of the Con- 
stitution in the furtherance of that end should prevail. And to the Jus- 
tices, only recently removed from the political forum, the opportunity 
appeared too pertinent to fail to give a judicial pronouncement favor- 
able to nationalism as one of the prime Federalist principles. Most of 
the members of the Court adopted the latitudinarian view of the Con- 
stitution espoused by Hamilton and the leading Federalists and at- 

86 See chap. iii. 
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tempted to gather the nationalist intention from the general purport 
of the Constitution and from the implications of specific phrases .® 7 

Justice Iredell, on the other hand, pleaded for a closer adherence by 
the Court to the Constitution and the laws. The opinion of Iredell was 
generally in accord with the views of Thomas Jefferson, as expressed in 
opposition to the establishment of a national bank, and met with warm 
commendation in the South . 88 Constitutional lawyers have generally 
regarded the Chisholm decision as unwarranted by the Constitution. 
In Hans v. Louisiana™ in which the principle of the majority view in 
the Chisholm Case was rejected, Justice Bradley commended the able 
opinion of Justice Iredell and remarked that “looking back from our 
present standpoint at the decision in Chisholm v . Georgia, we do not 
greatly wonder at the effect which it had upon the country /’ 80 

But loose constructionists who have followed in the footsteps of Ham- 
ilton and Marshall have supported the majority opinions. There is, 
says James O. Pierce, “no basis of comparison between the limited views 
of Iredell and the broad and masterly opinions of his colleagues Wilson 
and Jay .” 91 Wilson, according to Hampton L. Carson, rose to heights of 
“judicial inspiration” in uncovering the basic principles of national 
sovereignty . 92 And to those holding similar views the case was decided 
on a “statesmanlike” basis. Whether the opinions of Justices were re- 
garded as statesmanlike or narrow and reprehensible depends largely on 
the political bias of those who review them. Writers frequently laud 
Judges for statesmanship in decisions, that is, for exercising powers of 

87 Cf. Don Enswinger Mowry, “Political and Party Aspects of the National Judiciary, 
1789-1801.” Amer. Historical Magazine (Jan., 1908), p. 89; the Chisholm decision is 
“attributed entirely to the fact that the Constitution was regarded from a strongly 
federal point of view.” W. D. Coles, “Politics and the Supreme Court of the United 
States,” 27 Amer. Law Rev. (Mar.-Apr., 1893), 182, 188 ff. 

88 Griffith J. McRee, Life and Correspondence of James Iredell (New York, 1857), 
II: 379 ff. See opinions of Hamilton and Jefferson relative to the controversy over a 
national bank, below, pp. 203 ff. 

The opinion of Iredell, says Hampton L. Carson, “enumerates either directly or by 
implication all the leading principles of what has since become known as states rights 
doctrine, and which as a mere legal argument was far superior in closeness of reasoning 
to Wilson’s or Jay’s. He confined himself strictly to the question before the Court.” 
The Supreme Court of the United States: Its History (2d ed„ Philadelphia, 1902), I: 174. 
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opinion with reference to the Constitution as then understood by the average voter 
and political leader. 
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1904), 44, 57. 

““James Wilson and James Iredell: a Parallel and a Contrast,” 7 Amer. Bar Assn . 
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judicial legislation, and yet contend that Judges have no authority to 
participate in legislation. Evidently, if one agrees with the politics in- 
volved, it is a mark of statesmanship for a Judge to render an opinion 
on a political issue. Thus, the Supreme Court from the beginning was 
thrust in the midst of the political arena. 

The question of state versus national sovereignty was passed upon 
adversely to the contentions of the states in Penhallow v. Doane’s Ad- 
ministrators.™ During the Revolution the Susanna had been captured 
by the brigantine M' Clary, a vessel owned by a citizen of New Hamp- 
shire. A New Hampshire court had ordered the vessel and cargo to be 
forfeited as lawful prize and the proceeds to be distributed according to 
law. The original owners appealed to the Continental Congress, under 
whose authority the AT Clary had been commissioned, and through their 
commissioners of appeals they took jurisdiction of the case. With the 
establishment of the Confederation it was decided to refer all cases 
regarding captures to the Court of Appeals of the new Congress. This 
court reversed the decision of the state court and ordered the property 
restored to the owners. Owing to the objections of the state this decree 
was not enforced. When the inferior federal courts were established 
under the Constitution the case was presented to the District and Circuit 
Courts for adjudication, and a decree was rendered ordering payment 
of damages and costs to the owners. From this decree the case was 
appealed to the Supreme Court, and eighteen years after the original 
cause had been decided in the state courts it was held that this decision 
was incorrect and must be reversed. Justice Paterson, in rendering the 
decision, adopted the organic or nationalistic interpretation of the 
events during the Revolutionary and critical periods. 

With respect to the much controverted issue of the powers of Con- 
gress, Paterson said: “The powers of Congress were revolutionary in 
nature, arising out of events, adequate to every national emergency, and 
co-extensive with the object to be attained. Congress was the general, 
supreme, and controlling council of the Nation, the centre of union, 
the centre of force, and the sun of the political system.” Referring to the 
acts of Congress in conducting the war, it was claimed that “these high 
acts of sovereignty were submitted to, acquiesced in, and approved by 
the people of America.” And as in every government there must be one 
supreme will, Paterson asked where this supreme authority was during 
the war, and then said: “No one will hesitate to answer. It was lodged 
in, and exercised by Congress; it was there or no where; the States indi- 
vidually did not, and, with safety, could not exercise it. Disastrous would 


93 3 Dallas 54 (1795). 
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have been the issue of the contest, if the States, separately had exercised 
the powers of war. For in such case, there would have been as many 
supreme wills as there were States, and as many wars as there were wills. 
Happily, however, for America, this was not the case; there was but one 
war, and one sovereign to conduct it. . . . As to war and peace, and their 
necessary incidents. Congress by the unanimous voice of the people, exer- 
cised exclusive jurisdiction, and stood, like Jove, amidst the deities of 
old, paramount and supreme .” 84 The organic fiction of a single, supreme, 
and sovereign nation during the Revolution was taking definite shape 
and for the future was not likely to be disturbed by contrary facts or 
events. 

Turning to somewhat firmer ground than the theory of national sover- 
eignty, Justice Paterson noted that because the captain of the M’ Clary 
obtained his commission from Congress, the legality of captures made 
under his direction must ultimately be determined by Congress. And 
since New Hampshire was a member of the Confederacy she was bound 
by the orders or decrees of its agencies. There was no other recourse for 
the state except to abide by the decisions of Congress or to withdraw 
from the Confederacy. It was pointed out also that New Hampshire 
had joined with the other states in condemning Pennsylvania for refus- 
ing to execute a decree of the Court of Appeals . 95 

Justice Iredell was not so sure that Congress represented the single, 
supreme, and sovereign will of the states, but, making a distinction 
between internal and external sovereignty, he thought Congress was the 
appropriate body to exercise external sovereignty, that is, to have con- 
trol of affairs relating to war and peace. “I think all prize causes what- 
soever,” he said, “ought to belong to the national sovereignty. They are 
to be determined by the law of nations .” 98 And, though Justice Iredell 
had not participated in the decision of the Supreme Court in the case 
of Glass v . The Sloop Betsey ? he indicated his approval of the decision 
so far as the vesting of the whole original jurisdiction in admiralty and 
maritime cases was concerned. The fact that no other court could exer- 
cise jurisdiction over prize cases left, he believed, no other alternative 
than to hold that the District Courts had such authority. 

Despite the fact that the states had insisted on retaining their sov- 
ereignty and independence during the Revolution and had expressly 
reserved their rights as independent states under the Articles of Con- 
federation, Justice Blair came to the conclusion that New Hampshire, 

04 3 Dallas 80, 81. 

96 Ibid., pp. 81, 82. 

96 Ibid., p. 91. 

97 Ibid., p. 6. 
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while a member of the Confederation, could not refuse to be bound by 
one of its committee's decisions; its only recourse was to withdraw from 
the Confederacy. Such reasoning can only be based on the assumption 
which the exponents of the organic theory have always made, namely, 
that the reservation of state independence in the Articles was a mean- 
ingless provision. 

On the controversial issue of state versus national sovereignty, the 
Justices of the Supreme Court again chose the path of nationalism and 
decided that a federation was established when the Articles of Confed- 
eration was adopted. They proceeded to build up the case for national- 
ism by the process of interpretation which either ignored apparent facts 
or misconstrued them. The state legislature passed two remonstrances 
protesting vigorously against what it termed “a violation of state inde- 
pendence and an unwarrantable encroachment in the courts of the 
United States ."® 8 A notable beginning had been made in the assertion by 
judicial construction of national sovereignty in the federal government. 

One of the most important controversies on which the Supreme Court 
was called upon to render a decision during Washington's Administra- 
tion was that raised in Ware v. Hylton The case was ably argued and 
fully discussed by the Justices in their opinions. Differing from his argu- 
ment in the state ratifying convention and his contentions in the case 
of Marbury v. Madison , 100 John Marshall, counsel for the state, asserted 
that "the legislative authority of any country, can only be restrained by 
its own municipal constitution: This is a principle that springs from 
the very nature of society; and the judicial authority can have no right 
to question the validity of a law, unless such jurisdiction is expressly 
given by the constitution ." 101 

The nationalist philosophy which permeated some of the decisions of 
the Supreme Court was repudiated by Marshall, when he said: "It has 
been conceded, that independent nations have in general, the right of 
confiscation; and that Virginia at the time of passing her law, was an 

“For copies of these remonstrances, see Ames, op. cit ., pp. 12 ff. In the first remon- 
strance the doctrine of state sovereignty and independence during the period of the 
Revolution was expressly avowed. The Congress of the Confederation was declared to 
be merely “an advisory body," the acceptance of its measures resting entirely with the 
several states. 

99 3 Dallas 199 (1796). “The splendid eloquence of Patrick Henry, the great reasoning 
faculties of John Marshall at the bar, and the powerful dissenting opinion of Iredell 
were employed in vain to convince the Court that Congress had no power to make a 
treaty that could operate to annul a legislative act of any of the States, and thus destroy 
rights acquired under such act." Carson, op. cit., I: 169, 170. 

100 1 Cranch 137 (1803). 

101 3 Dallas *11. 
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independent nation.” 102 This view was approved by Justice Chase, who 
asserted that “all laws made by the legislatures of the several States, after 
the Declaration of Independence, were the laws of sovereign and inde- 
pendent governments.” 103 After the states agreed to the Articles of Con- 
federation, Chase thought the states retained all internal sovereignty 
and Congress “properly possessed the great rights of external sover- 
eignty.” Virginia therefore limited her sovereign authority by agreeing 
that the exclusive right to decide on peace and war belonged to Con- 
gress. To the contention that the provisions of the treaty of peace could 
not nullify state acts with respect to the confiscation of property, Jus- 
tice Chase replied that, since the treaty-making power belonged to the 
Confederation and was granted to the federal government by the Con- 
stitution with the proviso that a treaty becomes the supreme law of 
the land, all acts of the state legislatures in conflict therewith must be 
deemed void. 

The Justices differed concerning whether Virginia had the sovereign 
power during the Revolution to confiscate British property within its 
territory; but Justices Chase, Paterson, Wilson, and Cushing agreed that 
whatever power Virginia possessed, the acts of the state became subject 
to the treaty when it was ratified and the treaty must be enforced as 
the supreme law notwithstanding any state laws in conflict therewith. 
In fact, it was the judgment of the Court that all state acts in conflict 
with the treaty were to be considered null and void. 

Justice Iredell, the only member of the Bench who though a Federal- 
ist had espoused some of the Democratic doctrines of the time, dissented, 
holding that “the acts of the legislature of the State, in regard to the 
subject in question, so far as they were conformable to the constitution 
of the State, and not in violation of any article of the Confederation 
(where that was concerned) were absolutely binding de facto ” and that 
the subsequent adoption of the treaty of peace did not affect the rights 
involved. 104 He could see no other way to carry the fourth article of the 
treaty of peace into effect, so far as it enabled British creditors to bring 
suits and to recover the value of their debts, than for the states to repeal 
the laws constituting impediments to their recovery and to enact such 
laws as were necessary to give the recovery entire efficacy. 106 It was with 
this end in view, he thought, that the Congress of the Confederation 
recommended the repeal of all acts inconsistent with the due execution 
of the treaty. 

3 Dallas 210. 

108 Ibid., p. 225. 

^Ibid., pp. 256 ff. 

105 Ibid., p. 271. 
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In answer to the contention of counsel, chiefly Marshall and Camp- 
bell, that a legislature could not destroy rights acquired by or vested in 
individuals. Chase replied “the legislatures of the States have often 
exercised the power of divesting rights vested, and in some instances of 
almost annihilating the obligation of contracts, as by tender laws.” 
Although it was not necessary to render a judgment on this point, there 
is here a forecast of the great issue concerning the protection of vested 
rights which came before the Supreme Court when Marshall was Chief 
Justice. 

Frequent references were made in this case as well as in a number of 
earlier opinions pertaining to the law of nations which some of the 
Justices contended was a part of law of the United States . 108 Said Justice 
Wilson, “when the United States declared their independence, they were 
bound to receive the law of nations in its modern state of purity and 
refinement .” 107 If foreign relations were confided to the federal govern- 
ment and federal authorities were to be guided by the law of nations, 
a fruitful source was suggested for the expansion of federal functions. 
The gaps or silences of the Constitution on matters of vital public inter- 
est soon involved the Court in another controversy of political import. 

Advisory Opinions 

With England and France engaged in war and preying upon our com- 
merce, President Washington had issued a Neutrality Proclamation. 
But the issuance of this proclamation did not deter the French Minister, 
Genet, who had the support and sympathy of many American citizens 
as well as numerous public officials, from fitting out vessels in our ports 
and setting up prize courts for the condemnation of captured ships. 
There was no provision in the Constitution for the determination of 
questions of this kind and no federal statutes had been enacted applica- 
ble to the circumstances. The issue came up for judicial determination 
when the sloop Betsey , 106 a Swedish vessel with a cargo owned jointly by 
Swedes and Americans, was captured by a French privateer and brought 
to the French consul at Baltimore for adjudication as a prize. A libel 
was filed by the owners in the District Court claiming restitution, but 
both the District and Circuit Courts upheld the captors' claim of no 
jurisdiction. District Judge Peters maintained that the Court could not 
take jurisdiction. He believed that courts were not the appropriate 
tribunals to vindicate the rights of nations and that remedies for na- 

108 Talbot v. Janson, 3 Dallas 133 (1795). 

107 Ware v. Hylton, 3 Dallas 281 (1796). 

108 Glass v. The Sloop Betsey, 3 Dallas 6 (1794). 
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tional insults and the invasion of territorial rights must be sought 
through other channels. President Washington refused to consider this 
decision as final and to avoid undue delay in settling the issues involved 
requested Jefferson to seek the advice of the Justices of the Supreme 
Court. 

A series of questions relating to the rights of neutrals, the interpreta- 
tion of treaties applicable thereto, and the pertinent principles of 
international law were submitted to the Justices for their legal advice 
and counsel. Doubtless being under the influence of the Chief Justice 
whose extreme notions of judicial independence and propriety were 
well known, the Justices declined to give their opinions on the legal 
questions involved. The departments being intended to be checks upon 
each other, noted Chief Justice Jay, “and our being Judges of a court 
in the last resort, are considerations which afford strong arguments 
against the propriety of our extra-judicially deciding the questions 
alluded to, especially as the power given by the Constitution to the 
President, of calling on the heads of departments for opinions, seems 
to have been purposely as well as expressly united to the executive 
department.” 109 By thus declining to render an advisory opinion and 
by insisting that it could deal only with actual or concrete cases in 
which private or public interests were being litigated, it is often con- 
tended that the Supreme Court asserted its function as purely judicial 
in nature. 

The practice of the King or the House of Lords, whether acting in 
their judicial or their legislative capacity, to request opinions from the 
Judges on questions of law 110 was familiar to the legal profession in this 
country. It was this practice which led the makers of the Massachusetts 
constitution of 1780 to include the provision that “each branch of the 
legislature, as well as the governor and council, shall have authority to 
require the opinions of the Justices of the Supreme Judicial Court upon 
important questions of law, and upon solemn occasions.” 111 A similar 
provision was adopted by the states of New Hampshire, Maine, and 
Rhode Island and later by a number of southern and western states. In 
giving such opinions the Justices do not act as a court but as the con- 
stitutional advisers of the other departments of government. 113 

“• Cf. Sparks, op. cit., X: 359; John Marshall, Life of George Washington (1804-1807), 

V: 441. 

110 For instances of such requests, see James Bradley Thayer, Legal Essays (Boston, 
1908), pp. 46 ff. 

331 Pt. II, chap, iii, sec. 2. 

112 For the history and operation of the practice of rendering advisory opinions, see 
Albert R. Ellingwood, Departmental Cooperation in State Government (New York, 
1918). 
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Had it not been for the difficult and comprehensive nature of the ques- 
tions propounded to the Justices and for the overzealous inclinations of 
the Chief Justice and his Associates to maintain the independence and 
aloofness of the Supreme Court from the other departments at the same 
time that the Justices were participating actively in the settlement of 
questions of a political nature, it is likely that the English and Massachu- 
setts practice of giving advisory opinions might have been adopted by 
the federal Judiciary. 

Where courts confine themselves to strict and narrow questions of the 
interpretation and application of the law, advisory opinions are infre- 
quently sought and the practice of rendering such opinions appears to 
be on the decline. When a court such as the Supreme Court of the United 
States, which by the nature of its function as the expositor of the indefi- 
nite language of the written instrument, assumes to an increasing degree 
political or quasi-political functions in determining issues of public 
policy, there are urgent reasons for the giving of advisory opinions. The 
disastrous results and the great uncertainty involved in the recent dec- 
larations of the invalidity of acts of Congress have led to an effort to 
secure a reversal of the early precedent of the Supreme Court and an 
adaptation of federal legal procedure so that the members of the Supreme 
Court could give advisory opinions to Congress and to the President. 

In the February term of 1794 the question of the jurisdiction of the 
federal courts to determine the legality of a capture and to order resti- 
tution of a prize, having been passed upon adversely by the inferior 
federal tribunals, was finally presented to the Supreme Court. It was 
contended on behalf of the captors that the jurisdiction of the District 
Court extended only to civil causes of admiralty and maritime jurisdic- 
tion and that this was not a civil case. But the Supreme Court, Chief 
Justice Jay rendering the opinion, decided that the District Courts had 
jurisdiction in such cases and that “no foreign power can of right insti- 
tute, or erect, any court of judicature of any kind within the jurisdiction 
of the United States.” 118 Hence the attempt of France to set up a prize 
court in the United States was held unwarranted. The President and his 
advisers had secured the desired result without Congressional or Execu- 
tive action. By the device of judicial construction the rights of the United 
States as a sovereign nation were asserted. 

When, on the instance of the French Republic, the Attorney General 
asked for a mandamus to be directed to Judge Lawrence of the District 
Court of New York for the issuance of a warrant thought to be denied 
through a misconstruction of a consular convention, the Supreme Court 

113 Glass v. The Sloop Betsey, 3 Dallas 6, 16. 
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administered a rebuke to the Executive department. “We are,” says the 
Court, “clearly and unanimously of opinion, that a mandamus ought 
not to issue. It is evident, that the District Judge was acting in a judicial 
capacity . . . and, whatever might be the difference of sentiment enter- 
tained by this Court, we have no power to compel a Judge to decide 
according to the dictates of any judgment, but his own.” 114 

A new theory of judicial independence was in process of formulation. 
It is the usual practice in other countries for the courts to serve the execu- 
tive in the enforcement of the law. The courts, in fact, are frequently 
regarded as a part of the executive branch of the government and both 
executive and judicial officers are, to a considerable extent, under legis- 
lative direction and control. Such was the situation in England and in 
France when the peculiar American theory of judicial independence was 
being formulated. 

When Chief Justice Jay returned from his mission to England, he was 
elected governor of the state of New York and, though he had retained 
his position on the Supreme Court during his absence, he now tendered 
his resignation. Washington desired to have Alexander Hamilton accept 
the position of Chief Justice as one “who was not to be scared by popular 
clamor or warped by feebleminded prejudices.” 115 Hamilton, however, 
was not interested in a judicial appointment. 

Hearing of the resignation of the Chief Justice, John Rutledge indi- 
cated in a letter to Washington that he would be willing to accept the 
position, if appointed. He was immediately nominated by the President, 
but owing to an address attacking Jay's Treaty the Senate refused to 
confirm the nomination. The Federalist opposition was based solely on 
partisan grounds, for, as Jefferson observed, “they cannot pretend any 
objection to him but his disapprobation of the treaty. It is, of course, 
a declaration that they will receive none but Tories hereafter in any 
department of the government.” 115 After offering the position to Patrick 
Henry, who declined to serve, Washington nominated William Cushing, 
and his nomination was immediately confirmed. But Cushing also de- 
clined the position. The President then turned to Oliver Ellsworth, the 
author of the Judiciary Act of 1789, to whom the Federalists could find 

114 United States v. Judge Lawrence, 3 Dallas 42, 52 (1795). 

115 John C. Hamilton, Life of Alexander Hamilton: A History of the Republic of the 
United States of America (Boston, 1879), VI: 253. 

116 William Plumer in a letter to Jeremiah Smith expressed the Federalist point of 
view that “the conduct of the Senate will, I hope, teach demagogues that the road to 
preferment in this enlightened country is not to revile and calumniate government and 
excite mobs in opposition to their measures.” See Warren, op . cit., I: 137. William 
Plumer later joined the Democratic-Republican party and defended the principles of 
this party in the Dartmouth College controversy. See below, p. 381. 
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little objection. As a staunch partisan, it was thought he might save the 
country from approaching anarchy and confusion. In place of John 
Blair, who resigned in the summer of 1795, Washington nominated 
Samuel Chase of Maryland. 

In view of the fact that the Justices had informed President Washing- 
ton that they would not give an advisory opinion and that the Court 
would confine its action to the settlement of actual, bona fide controver- 
sies, the proceedings in the case of Hylton v. United States n7 are especially 
interesting. The question presented in the case was whether the federal 
tax on carriages was a direct tax and hence subject to the principle of 
apportionment among the states. Hylton, the defendant, asserted that 
his object was merely to determine a constitutional issue and was not 
to delay the payment of a public duty. The defendant owned one chariot 
on which the tax and penalty would have been only $16. In order to 
give the Circuit Court jurisdiction the sum of $2000 must be involved; 
hence a fictitious plea was entered that the defendant owned and kept 
125 chariots, not to let out for hire, but exclusively for his own private 
use. It was agreed, however, in order that the fictitious plea would not 
work to the detriment of the defendant that “if the Court adjudged the 
defendant liable to pay the tax and the fine for not doing so and for not 
entering the carriages, then judgment shall be entered for the plaintiff 
for $2000 to be discharged by the payment of sixteen dollars, the amount 
of the duty and penalty/' The effort to secure a decision on a constitu- 
tional question when there was no actual controversy involved was 
shown also by the report of the Secretary of the Treasury to the effect 
that an agreement was made with the defendant on the basis of which 
an appeal was taken to the Supreme Court. A condition of the agreement 
was that the United States should pay all the expenses incident to the 
appeal. 118 The subterfuge involved and the apparent lack of a real con- 
troversy did not deter three of the six Justices from rendering an opinion 
on the validity of the tax. 

It was decided that a tax on carriages was not a direct tax such as was 
required by the Constitution. The extrajudicial part of the opinions 
expressed defined direct taxes under the Constitution as only two, a poll 
tax and a tax on land. The combined efforts of judges and economists 
have not yet made clear the distinction between direct and indirect taxes. 
It required an amendment to the Constitution to settle some of the dif- 
ficulties involved in the definition of these terms as used in the Consti- 

117 3 Dallas 171 (1796). 

118 Amer. State Papers , Misc. 1, 393. The attorneys, Campbell, Ingersoll, and Hamilton 
were paid by the federal government. 
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tution. 11 ® The issue stated in the case was whether an act of Congress is 
unconstitutional and void. And the Justices assumed that it was within 
their authority and jurisdiction to give a decision on this issue. 

Riding the Circuits 

Not the least of the difficulties in the early years of the Supreme Court 
were inconveniences and hardships involved in trying cases on the cir- 
cuits. The Act of 1789 provided for a District Court in each of the states 
and for three Circuit Courts. Two Supreme Court Justices and one of 
the District Judges of the circuit made up the membership of the Circuit 
Court. Sessions were to be held twice a year in the districts comprising 
the circuit. As early as December, 1790, Edmund Randolph, Attorney 
General, reported to the House of Representatives that the chief defect 
of the federal judicial system was involved in the circuit duties of the 
Justices. He regarded the duties of a Supreme Court Justice so difficult 
and comprehensive that it was impossible to perform such dual func- 
tions. Thomas Johnson objected to the disagreeable duties of touring 
the circuits, and Washington suggested that relief was anticipated from 
Congress. 130 Iredell thought that he was treated unfairly because of the 
refusal of Chief Justice Jay and the other Justices to ride the southern 
circuit which involved traveling over more than a thousand miles of 
country with roads scarcely worthy of the name and no other facilities 
for travelers. 131 Five of the Justices signed a statement in an appeal to 
the President for relief, saying: 

That the task of holding twenty-seven Circuit Courts a year, in the different States, 
from New Hampshire to Georgia, besides two sessions of the Supreme Court at Phila- 
delphia, in the two most severe seasons of the year, is a task which, cons 'dering the 
extent of the United States, and the small number of Judges, is too burdensome. 

That to require of the Judges to pass the greater part of their days on the road, and at 
inns, and at a distance from their families, is a requisition which, in our opinion should 
not be made unless in cases of necessity. 

That some of the present Judges do not enjoy health and strength of body sufficient 
to enable them to undergo the toilsome journies through different climates and seasons 
which they are called upon to undertake. 122 

The President sent the communication of the Justices to Congress with 
a letter giving the objections to circuit duties. An act giving partial relief 

110 See Pollock v. Farmers’ Loan and Trust Co., 157 U. S. 429; 158 U. S. 601 (1894), 
and Sixteenth Amendment; also Hale v. Iowa State Board of Assessment and Review, 
302 U. S. 95 (1937). 

^Sparks., op. tit., X: 182. 

121 See Griffith J. McRee, Life and Correspondence of James Iredell, II; 320, 321. 

128 American State Papers, I: 51, 52, 319. 



Federal Courts: Washington’s Administration 149 

only was passed. This provided that in touring circuits the Justices 
should be divided in pairs; each pair being confined permanently to 
one circuit. Only one Justice was required to attend each circuit except 
in special cases when the Supreme Court might assign two Justices to 
attend a circuit. 123 The relief afforded by this act was not deemed satis- 
factory. In response to a letter from President Washington, Chief Justice 
Jay called attention to deviations from the Constitution by the Judiciary 
Act, first, in that there was an incompatibility in the same Justices serv- 
ing on the Supreme Court and on the Circuit Courts; second, that the 
assignment by act of Congress of the Justices of the Supreme Court to 
circuit duties was an exercise of power which constitutionally belonged 
to the President and Senate. Congress ignored the suggestions of the 
President and the Chief Justice and the matter was not again raised until 
the passage of the reorganization act in the closing weeks of Adams’ 
Administration. The Act of February 13, 1801, eliminated circuit riding 
by the Justices. Other changes in the organization and jurisdiction of 
the federal courts which were passed at the same time will be considered 
later. 124 The repeal of this act before it took effect 125 restored the former 
system which the Supreme Court said in an opinion by Justice Paterson 
in 1803 had been confirmed by practice and acquiescence and that the 
contemporaneous interpretation of the Constitution was “too strong and 
obstinate to be shaken or controlled.” 128 

President Adams, in his speech at the opening of the first session 
of the Sixth Congress in 1799, recommended a revision of the federal 
judicial system as “indispensably necessary.” 127 Though a committee of 
the House of Representatives was appointed and a bill was reported, 
action upon it was finally postponed. The political implications of this 
bill were indicated by the comment of a member of the House in oppos- 
ing the motion to postpone its further consideration that “the close of 
the present Executive’s authority was at hand, and from his experience 
he was more capable to choose suitable persons to fill the office than 
another.” 128 

The years when Chief Justice Jay presided over the Court were not 
eventful so far as the decisions on constitutional law are concerned. With 
the exception of the Chisholm Case in which the Court’s decision was 

123 Act of March 2, 1793, 1 Stat. 333. 

124 2 U. S. Statutes at Large, 89. 

126 Ibid., p. 132. 

128 Stuart v. Laird, 1 Cranch 299. 

127 Annals of Congress, 6th Cong., pp. 188, 189. 

128 Ibid., p. 648; cf. Max Farrand, “The Judiciary Act of 1801,” Amer . Hist. Rev . 
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reversed by constitutional amendment, there were only a few cases of 
real significance in American legal history. The Chief Justice and his 
Associates, however, left a much greater impress on constitutional law 
than these few decisions would indicate and justified Madison's observa- 
tion that the quiet subtlety of the Chief Justice is something to be 
watched and feared . 129 Though there was no definite decision on the right 
of the Court to review and hold void acts of Congress, the attitude which 
the Court would take when the issue arose in an actual case was mani- 
fested beyond reasonable doubt. The precedent was established that the 
Court would consider and render decisions in actual controversies only 
and hence would not render advisory opinions, though the unsubstantial 
nature of the controversy in the Hylton Case was slurred over. It was 
declared in a number of cases that the Court was not confined to the 
express language of the Constitution concerning its jurisdiction and 
the interpretation which would be placed upon the fundamental law. 
The federal courts were regarded as one of the chief agencies for the 
establishment of federal supremacy and for the checking of the preten- 
sions and powers of the states. In fact, some of the most significant prin- 
ciples and theories developed through the process of constitutional 
construction had their origin during this period. The aristocratic notions 
of the Chief Justice, his exaggerated views regarding the aloofness and 
independence of judges, as well as his characteristic obstinacy, left a 
marked impression upon constitutional interpretation. The way was 
prepared for the peculiar American concepts of judicial supremacy and 
superiority. And above all, the Justices of the Supreme Court began the 
practice of settling questions of a political nature as envisaged under the 
general and often indefinite language of the written Constitution. 

The lack of coordination between the Executive and the Legislature, 
which was characteristic of colonial times, was not engrafted upon the 
federal Constitution, but was soon injected into the American political 
mechanism by current ideas of political thought and practice. The Su- 
preme Court played a significant role in making the departments sepa- 
rate and independent, thus evolving a check and balance philosophy 
of a different type from that envisaged by most of the members of the 
federal Convention. Two of the original and distinctive features of 
the American principles and practices of government are credited to the 
ability and ingenuity of the framers of the Constitution. These are the 
federal system of government and the delicately adjusted system of 
checks and balances. It does not detract, however, from the credit and 
honor due the statesmen of this time to recognize one of the primary 
129 Gaillard Hunt, ed.. The Writings of James Madison (New York, 1900), VI: 1 10, 1 1 1. 
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facts of American legal history, namely, that the essential ideas and 
principles of federalism, as they are accepted and understood today, 
and the most significant phases of the modern concepts of the check and 
balance system were created through the process of constitutional inter- 
pretation. Chief Justice Jay took significant steps toward the adoption 
of some of the foremost doctrines of the Federalist party as an integral 
part of American constitutional law. 




CHAPTER V 


The Federal Courts during the 
Administration of John Adams 

T 

-Lhe supreme court during the Administration of John 
Adams considered and decided only a few issues of political importance, 
but the work of the Justices in trying cases on circuit and in performing 
nonjudicial functions involved them in acrimonious political strife. It 
is sometimes asserted that the Court was subjected to relatively little 
criticism until, at the end of the Administration of President Adams, it 
was thrust into the political arena and became involved in the considera- 
tion and advocacy of some of the foremost doctrines of the Federalists. 
Federal common law jurisdiction, the interpretation of neutral rights, 
expatriation, and the notorious Alien and Sedition Laws— these and 
other matters of prime political import— came to the federal courts for 
determination. 1 Though the record of the federal courts for the first ten 
years scarcely warrants the contention that they were free from attack, 
it is true that beginning with 1799 they were subjected to persistent and 
sometimes severe partisan condemnation. Only three Justices, Paterson, 
Moore, and Washington, attended the August session in 1800. Chief 
Justice Ellsworth was in France on a special mission for the President. 
Cushing was ill, and Chase was speaking on behalf of Adams in the presi- 
dential campaign. Justice Chase’s absence was the occasion, as Warren 
notes, of “a savage attack from the Anti-Federal newspapers.” 2 But before 
turning to the major political issues of Adams’ Administration, in which 
the Judiciary became involved, it is necessary to refer to some of the less 
controversial decisions. 

On a question submitted by the Attorney General in the February 
term of 1797 whether, on the adoption of the Eleventh Amendment, all 
suits against any one of the United States by citizens of another state 
were to be dropped, the Court gave a unanimous opinion “that the 
amendment being constitutionally adopted, there could not be exercised 
any jurisdiction, in any case past or future, in which a State was sued 
by the citizens of another State, or by citizens or subjects of any foreign 

1 Cf. Charles Warren, The Supreme Court in United States History (Boston, 1922), 
I: 158, 159* 

2 Ibid., p. 156, n. 1. 
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State . 8 The decision in Chisholm v. Georgia 4 having been reversed on 
a referendum to the various state legislatures there was nothing else for 
the Justices to do but to accept the result until a change in public senti- 
ment might render it possible to mollify its rigor. 

Ex Post Facto Laws and Retrospective Acts 
Affecting Private Rights 

One of the few issues at this time touching the realm of political contro- 
versy arose in Calder v . Bull * The legislature of Connecticut had passed 
a law setting aside a decree of a court of justice which had disapproved 
a will. As a result of the law a new trial was held by the same court and 
the will approved. Appeals to the superior and supreme courts of the 
state resulted in decrees affirming the decision of the trial court. In the 
meantime, more than eighteen months had elapsed and by the law of 
limitations the right of appeal to Caleb Bull and his wife had lapsed. 
It was contended for this reason that the Connecticut law was an ex post 
facto law and was prohibited by the federal Constitution. In deciding 
the case the Justices again followed the custom of delivering their 
opinions seriatim. 

Justice Chase reiterated the view expressed in earlier cases that, as a 
self-evident proposition, the several state legislatures retained all the 
powers delegated to them by the state constitutions which were not ex- 
pressly taken away by the Constitution of the United States. All the 
powers delegated by the people of the United States to the federal gov- 
ernment were defined and no constructive powers could be exercised by 
it. After stating emphatically that all nondelegated powers remained 
with the states, Chase turned to the realm of political philosophy and 
defended the proposition that there were implied limitations upon the 
legislative power as a general principle of the social compact in the 
following dictum: 

I cannot subscribe to the omnipotence of a state legislature, or that it is absolute and 
without control; although its authority should not be expressly restrained by the con- 
stitution, or fundamental law of the State. The people of the United States erected 
their constitutions, or forms of government, to establish justice, to promote the gen- 
eral welfare, to secure the blessings of liberty; and to protect their persons and property 
from violence. The purpose for which men enter into society will determine the nature 
and terms of the social compact; and as they are the foundation of the legislative 
power, they will decide what are the proper objects of it: The nature, and ends of 
legislative power will limit the exercise of it. This fundamental principle flows from 
the very nature of our free Republican governments, that no man should be compelled 

8 Hollingsworth v. Virginia, 3 Dallas 378 at 381 (1798). 

4 2 Dallas 419 (1793). 

B 3 Dallas 385 (1798). 
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to do what the laws do not require; nor to refrain from acts which the laws permit. 
There are acts which the federal or state legislature cannot do, without exceeding their 
authority. There are certain vital principles in our free Republican governments, which 
will determine and overrule an apparent and flagrant abuse of legislative power; as 
to authorize manifest injustice by positive law; or to take away that security for per- 
sonal liberty, or private property, for the protection whereof the government was 
established. An act of the legislature (for I cannot call it a law) contrary to the great 
first principles of the social compact, cannot be considered a rightful exercise of legis- 
lative authority. The obligation of a law in governments established on express com- 
pact, and on Republican principles, must be determined by the nature of the power, 
on which it is founded. A few instances will suffice to explain what I mean. A law that 
punished a citizen for an innocent action, or, in other words, for an act, which, when 
done, was in violation of no existing law; a law that destroys, or impairs, the lawful 
private contracts of citizens; a law that makes a man a judge in his own cause; or a 
law that takes property from A and gives it to B: It is against all reason and justice, for 
a people to entrust a legislature with such powers; and, therefore, it cannot be presumed 
that they have done it. The genius, the nature, and the spirit, of our state govern- 
ments, amount to a prohibition of such acts of legislation; and the general principles 
of law and reason forbid them. The legislature may enjoin, permit, forbid, and punish; 
they may declare new crimes; and establish rules of conduct for all its citizens in 
future cases; they may command what is right, and prohibit what is wrong; but they 
cannot change innocence into guilt; or punish innocence as a crime; or violate the 
right of an antecedent lawful private contract; or the right of private property. To 
maintain that our federal, or state, legislature possesses such powers, if they had not 
been expressly restrained; would, in my opinion, be a political heresy, altogether in- 
admissible in our free Republican governments. 6 

This dictum of Chase’s was in accord with one of the primary objectives 
of the Federalists, that is, to limit legislative power with respect to con- 
tracts and property interests. Moreover, when constitutional provisions 
were not definite or specific enough to protect these interests from popu- 
lar control, the theory of implied limitations was called into play in 
order to place limits on legislative powers not expressly inhibited by 
constitutions. Justice Chase’s doctrine was frequently referred to and 
applied by the courts in developing by judicial construction a variety of 
implied restrictions on legislatures for the purpose of protecting vested 
or acquired rights. 

But Justice Chase did not believe that the ex post facto clause of the 
federal Constitution was inserted to secure the citizen in his private 
rights of either property or contracts . 7 If the meaning of the words ex 
post facto were given the broad significance for which the plaintiffs con- 
tended, Chase observed, there would be no need of restrictions with 
respect to legislative acts affecting private rights, such as the prohibition 
on the states from passing laws impairing the obligation of contracts. 
In his judgment the term ex post facto, in accordance with long usage, 

7 Ibid., p. 390. 


• 3 Dallas 387, 388. 
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had acquired a technical meaning and was intended to be limited to acts 
regulating crimes and criminal procedure. Although Chase thought that 
the federal and state legislatures should not deprive citizens of rights 
vested in them by existing laws “unless for the benefit of the whole com- 
munity; and on making full satisfaction,” he believed that no vested 
right had been disturbed in this case. Justice Chase did not feel called 
upon to decide whether the act of the Connecticut legislature was void, 
but he indicated his attitude when he said: “If I ever exercise the juris- 
diction I will not decide any law to be void, but in a very clear case .” 8 

Justice Paterson, finding that it was the practice in Connecticut for 
the legislature to act as a final judicial body, agreed with the theories of 
Chase, and at the conclusion of his opinion remarked: 

I had an ardent desire to have extended the provision in the Constitution to retro- 
spective laws in general. There is neither policy nor safety in such laws; and, therefore, 
I have always had a strong aversion against them. . . . But on full consideration, I am 
convinced, that ex post facto laws must be limited in the manner already expressed; 
they must be taken in their technical, which is also their common and general, ac- 
ceptation, and are not to be understood in their literal sense. 9 

Justice Iredell concurred in the result but not in the reasoning of these 
Justices. He expressed an opinion against the theory of implied limita- 
tions on the legislative power. Referring to the policy of the people of 
the United States when they framed their constitutions to define the 
objects of the legislative power and to restrain its exercise within fixed 
boundaries, he said: 

If any act of Congress, or of the legislature of a State, violates those constitutional 
provisions, it is unquestionably void; though, I admit, that as the authority to declare 
it void is of a delicate and awful nature, the Court will never resort to that authority, 
but in a dear and urgent case. If, on the other hand, the legislature of the Union, 
or the legislature of any member of the Union, shall pass a law, within the general 
scope of their constitutional power, the Court cannot pronounce it to be void, merely 
because it is, in their judgment, contrary to the principles of natural justice. The ideas 
of natural justice are regulated by no fixed standards; the ablest and thi purest men 
have differed upon the subject; and all that the Court could properly say, in such an 
event, would be, that the legislature, possessed of an equal right of opinion, had 
passed an act which, in the opinion of the Judges, was inconsistent with the abstract 
prindples of natural justice. 10 

The judgment of the Court was against bringing the protection of 
vested interests under the ex post facto provision. Chase's dictum in the 
case of Calder v. Bull, which was gradually accepted as the correct legal 
meaning of the phrase “ex post facto” is significant because it was neces- 
sary to find a basis for prohibiting legislative acts affecting civil rights 
retrospectively in the law of nature or of reason in the contract clause 

9 Ibid., p. 397. 30 Ibid., p. 399. 


8 3 Dallas 394, 395. 
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of the federal Constitution and, later, in the due process of law clause. 
And as opportunities arose, the Judges built up by the process of judicial 
construction a doctrine of implied prohibitions applicable to many types 
of retrospective legislative acts. It is doubtful whether Chase’s defini- 
tion of the term “ex post facta” is in accord with the intention of the 
framers of the Constitution. A careful examination of the debates in the 
federal Convention and in the state ratifying conventions reveals that 
many men at this time thought of the inhibition against the enactment of 
ex post facto laws as applicable to both civil and criminal acts. Chief 
Justice Marshall expressed doubt concerning the validity of Chase’s 
interpretation. 11 Justice Johnson referred later to the “unhappy idea” 
that the phrase “ex post facto was confined to criminal cases exclusively; 
a decision which leaves a large class of arbitrary legislative acts without 
the prohibitions of the Constitution.” 12 And this exposition of the term 
was approved by Justice Story. 13 But Chase’s construction of the words 
used in the Constitution prevailed, and it remained for future Judges to 
find ways and means to prohibit legislative acts from having a retro- 
active effect upon acquired or vested rights. 

In Wilson v. Daniel™ Chief Justice Ellsworth, speaking for the major- 
ity of the Court, adopted a latitudinarian view of the Judiciary Act of 
1789 regarding appeals on a writ of error. As to the limit of two thousand 
dollars for issuance of such a writ the majority of the Justices thought 
the basis for determination was the amount involved in the original 
controversy. The minority, in the opinion of Iredell, believed the sum 
actually rendered in judgment should be the basis for the issuance of 
such a writ. When it was contended that an act of the legislature of 
Georgia passed in 1782 banishing the plaintiff from that state and con- 
fiscating his property was repugnant to the constitution of the state and 
relief was sought from the federal courts, 16 the Supreme Court refused to 
hold the act repugnant to the state constitution. Justice Chase in his 
remarks referred to the right of the Judiciary to declare a legislative act 
void. Though it is alleged 

that all acts of the legislature, in direct opposition to the prohibitions of the Consti- 
tution, would be void; yet it still remains a question, where the power resides to declare 

11 Fletcher v. Peck, 10 Cranch 138 (1810). 

12 Satterlee v. Matthewson, 2 Peters 415, 416 (1829). 

13 Commentaries on the Constitution (5th ed.), II: 219; see also Oliver P. Field, 
“Ex Post Facto in the Constitution,” 20 Mich. Law Rev. (Jan., 1922), 315, and my 
articles “Judicial Review of Legislation in the United States and the Doctrines of 
Vested Rights and of Implied Limitations on Legislatures,” 2 Texas Law Rev. (Apr., 
June, 1924), 257, 387, and 3 Texas Law Rev . (Dec., 1924), 1. 

14 3 Dallas 401 (1798). 

15 Cooper v. Telfair, 4 Dallas 14 (1800). 
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it void? It is, indeed, a general opinion, it is expressly admitted by all this bar, and 
some of the Judges have, individually, in the circuits, decided, that the Supreme Court 
can declare an act of Congress to be unconstitutional, and, therefore, invalid; but 
there is no adjudication of the Supreme Court itself upon the point. I concur, how- 
ever, in the general sentiment, with reference to the period, when the existing Con- 
stitution came into operation. 19 

Justice Paterson thought the authority to declare a legislative act 
void could apply only “to a clear and unequivocal breach of the Consti- 
tution and not a doubtful and argumentative application”; whereas 
Cushing believed that courts possessed this power but did not regard this 
case as a proper instance of its exercise. 17 

The Circuit Court for the Pennsylvania district avoided some politi- 
cal complications by denying a motion for the holding of a special court 
for the trial of indictments against persons charged with high treason by 
levying war against the United States. As the trials arose out of the 
Whisky Insurrection in the western counties of Pennsylvania, the Court 
observed that “it is evident, that nothing but an armed force has recently 
been sufficient to quell the insurrection, and to arrest the insurgents; 
and, we hope, that it will never be expected from the exercise of a judicial 
discretion, that a court of justice shall be voluntarily placed in a situ- 
ation, where the execution of its functions, and the maintenance of its 
authority, must depend on the same military auxiliary.” 18 In the sub- 
sequent proceedings in this and other cases the Justices were not so 
adept in escaping political entanglements. 

Bas v . Tingy 10 brought to the Court an issue arising out of the depreda- 
tions upon American commerce by French privateers and the retaliatory 
acts of Congress. The questions raised were whether the act of March 3, 
1 799* a ° applied only in the event of a future general war and whether 
France was an enemy of the United States within the meaning of the 
law. The Court held that a state of hostility existed between the United 
States and France which was in the nature of limited warfare. France 
was, therefore, considered an enemy of the United States and the pro- 
visions of the act of Congress were applied. In view of the fact that the 
Anti-Federalists were generally favorable to France and its conduct 
toward the United States, the Court's decision was strongly condemned. 
Partisan resentment was such that impeachment of the Justices who 
rendered the decision was urged. 21 Similar objections were raised to the 

18 4 Dallas 19. 

17 Ibid., pp. 19, 20. 

19 United States v. The Insurgents, 3 Dallas 513, 514 (1799). 

u 4 Dallas 37 (1800). 

20 1 Stat. 742. 

21 See Aurora, Aug. 22, 23, 25, 1800. 
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view of Chief Justice Ellsworth in the Circuit Court that an American 
citizen had no right of expatriation because no such right was recognized 
under the common law of England. 22 The common law of this country, 
said the Chief Justice, remains the same as it was before the Revolution. 
It was in the sedition cases, however, that the administration of justice 
was characterized by extreme partisanship. 

Trial of Cases under the Alien and Sedition Laws 

Prosecutions for seditious libel against the government or its officers 
began before the passage of the Alien and Sedition Laws. These prosecu- 
tions were based on the doctrine announced by Judge Peters in 1798 
that there was a common law of the United States which gave authority 
to the federal courts to punish crimes other than those defined by federal 
statutes and applied for the first time in the case of United States v . 
RavaraJ* 

In United States v. WorrallJ* Justice Chase dissented on the ground 
that the federal government had no common law jurisdiction and that 
no indictment could be maintained in these courts for offenses merely 
at common law. But Judge Peters rendering the decision of the Court 
defended the common law jurisdiction of the federal courts as follows: 

Whenever a government has been established, I have always supposed, that a power 
to preserve itself, was a necessary, and an inseparable, concomitant. But the existence 
of the federal government would be precarious, it could no longer be called an inde- 
pendent government, if, for the punishment of offences of this nature, tending to 
obstruct and pervert the administration of its affairs, an appeal must be made to the 
state tribunals, or the offenders must escape with absolute immunity. 

The power to punish misdemeanors, is originally and strictly a common law power; 
of which, I think, the United States are constitutionally possessed. It might have been 
exercised by Congress in the form of a legislative act; but, it may, also, in my opinion 
be enforced in a course of judicial proceeding. Whenever an offence aims at the sub- 
version of any federal institution, or at the corruption of its public officers, it is an 
offence against the well-being of the United States; from its very nature, it is cogniz- 
able under their authority; and, consequently, it is within the jurisdiction of this 
Court, by virtue of the nth section of the Judicial Act. 28 

Alexander Hamilton 26 and Chief Justice Ellsworth supported Judge 
Peters' view. In his charge to the grand jury in Charleston, South Caro- 

22 United States v. Williams, Francis Wharton, State Trials of the United States dur- 
ing the Administrations of Washington and Adams (Philadelphia, 1849), P* 652, and 
Connecticut Courant, September 30, 1799. 

23 2 Dallas 297 (1793). Cf. above, p. 126. 

u Ibid. 9 p. 384 (1793). 

i5 Ibid., p. 395. 

26 Hamilton thought it would “be useful to declare that all such writings, etc. which 
at common law are libels, if levelled against any officer whatsoever of the United 
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lina, in 1799, Ellsworth advised the jury to bring indictments against 
those committing acts “manifestly subversive of the national govern- 
ment.” Favoring the punishment of acts deemed criminal by the com- 
mon law, whether or not they were defined as crimes by federal acts, he 
charged the jury to bring indictments against those committing acts 
regarded as “opposing the existence of the national government or the 
efficient exercise of its legitimate powers. 27 The efforts to secure the adop- 
tion of the doctrine of a federal common law supplementary to the 
Constitution and statutes indicates the extreme centralizing tendencies 
which were advocated by the Federalists in the early years of the Ameri- 
can government. 

It was the uncertainty and probable ineffectiveness of the prosecutions 
for seditious libel attempted under the common law that led to the 
enactment of the Alien and Sedition Acts. Though the most active steps 
to secure the enforcement of these laws were taken by Secretary of State 
Timothy Pickering, the Justices of the Supreme Court took no small 
part in the bringing of trials and in securing convictions. Grand juries 
were urged to bring indictments. 28 Justice Chase was particularly active 
in this respect. He was responsible for the bringing of an indictment 
against Thomas Callender and tried to secure similar action against the 
editors of Republican papers in Baltimore and Wilmington. Through 
the combined efforts of Administration leaders, federal district attorneys, 
and the Supreme Court Justices, proceedings were begun or attempted 
against “the editors of Republican newspapers, in each of the States, 
except New Hampshire and Rhode Island, where there were few Repub- 
licans, and in the States of the far South and West.” 20 Because most of 
the indictments and prosecutions were directed against the proprietors, 
editors, or chief writers of the Republican papers, the laws were regarded 
primarily as a means of silencing the Republican press. 

The treatment in The Chronicle , a Republican paper : n Boston, of 


States, shall be cognizable in the courts of the United States. To preserve confidence 
in the officers of the general government by preserving their reputations from mali- 
cious and unfounded slanders, is essential to enable them to fulfil the ends of their 
appointment. It is, therefore, both constitutional and politic to place their reputations 
under the guardianship of the courts of the United States. They ought not to be left 
to the cold and reluctant protection of the state courts, always temporizing and some- 
times disaffected.” Henry Cabot Lodge, ed., The Works of Alexander Hamilton 
(Const, ed., New York, 1904), X: 335, 336. 

27 See Federal Gazette and Baltimore Daily Advertiser , June 6, 1799. 

28 See Justice Iredell's charge to the grand jury at Philadelphia, April 11, 1799, Griffith 
J. McRee, Life and Correspondence of James Iredell (New York, 1857-1858), II: 551 ff. 

29 Frank Maloy Anderson, “The Enforcement of the Alien and Sedition Laws,” Amer. 
Hist. Assn., Annual Report, 1912, p. 120. 
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the controversy over the Kentucky and Virginia Resolutions, according 
to Frank M. Anderson, “was a model for fairness and courtesy toward 
its opponents; measured even by the standards of today, there was little 
in its tone to which exception might fairly be taken.” But such modera- 
tion did not prevent the persecution of its publishers. As the result of a 
charge to the grand jury by Chief Justice Dana of the state supreme 
court, indictments were brought against Thomas Adams, editor and 
publisher of The Chronicle , and Abijah Adams, a younger brother, em- 
ployed in the office. Owing to a serious illness from which he soon died, 
Thomas Adams was not arrested; but his brother was apprehended and 
brought to trial . 80 

Charges of the unfairness of the federal Judges in the trials under the 
Sedition Law were frequently made. These charges related to the alleged 
packing of the juries, the unfair construction of the law by the courts, 
and the attitude of the Judges during the trials. One of the grounds for 
such charges was that the grand juries which brought the indict- 
ments were composed preponderantly, if not exclusively, of Federalists. 
Though information is lacking concerning the selection of the trial 
juries, there is evidence sufficient to show that something approaching 
the packing of the jury took place in the Callender Case 81 and that the 
juries were not impartial in other cases . 32 The constitutionality of the 
Sedition Law was assumed and no argument on or consideration of this 
issue was permitted. And the conduct of the Justices, though not devoid 
of bias, was generally not as objectionable as was the treatment accorded 
to political opponents by Justice Chase. The Federalists, observed 
Anderson, manifested, however, an imperious and intolerant attitude 
towards their Republican opponents, and the imprisonment of Abijah 
Adams indicates that they were ready “upon the slightest provocation to 
treat the opposition to the policy of the administration, whether federal 
or state, as a crime .” 38 Some instances of the partisan practices of the 
Justices were such as to discredit the administration of justice in the 
federal courts. 

Matthew Lyon of Vermont, Representative in Congress, was one of 
the first men against whom an indictment was brought under the Sedi- 
tion Act. He had charged President Adams with a “continual grasp for 
power ... an unbounded thirst for ridiculous pomp, foolish adulation 

80 Frank Maloy Anderson, “Contemporary Opinion of the Virginia and Kentucky 
Resolutions,” Amer. Hist . Rev . (Oct., 1899), V: 61-63. 

81 Wharton, State Trials , p. 688. 

“Anderson, Amer. Hist. Assn., Annual Report , 1912, p. 125, 126; and Annals of 
Congress, 8th Cong., 2d sess., pp. 195 ff. 

88 Anderson, Amer . Hist. Rev., V: 229. 
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and selfish avarice.” For this and other supposed indiscretions of speech, 
he was tried for bringing the President and government of the United 
States in contempt. Tried by a partisan jury and an unfriendly court he 
was sentenced to four months in jail and the payment of a fine of one 
thousand dollars. To complete his discomfiture and humiliation he was 
cruelly and brutally treated as a prisoner . 84 

While in charge of the second trial of Fries, Justice Chase allowed on 
the jury those men only who admitted they were unfriendly to the pris- 
oner and who had expressed themselves as disapproving his conduct. 
When Chase informed the attorneys for the defense that he had made 
up his mind on the law of treason and distributed copies of his views, 
the attorneys, Dallas and Lewis, withdrew from the case . 85 As the trial 
proceeded without any attorney for the defense. Justice Chase informed 
Fries that he might ask the witnesses or the Court questions but warned 
him to “be careful to ask no question wherein you may possibly criminate 
yourself, for remember, whatever you say to your own crimination, is 
evidence with the jury; but if you say anything to your justification, it 
is not evidence .” 36 The Philadelphia bar, after inquiring into Chase's 
behavior at this trial, resolved not to appear before him while on circuit. 

Justice Chase had become odious even to his associates, for he was too 
ardent a partisan, trying cases like a political boss seeking revenge. As 
a Federalist, he was more outspoken both on and off the Bench than some 
of his associates. In the Callender Case the marshal was instructed not 
to put any Democrats on the jury. And every point on which the defense 
rested was promptly swept aside by the arbitrary decisions of Chase . 87 
While holding court on circuit in Delaware, he assumed the role of 
prosecutor and tried to secure an indictment of the editor of thr Mirror 
of the Times and General Advertiser published at Wilmington . 38 

Answering the contention that the courts should be guided and con- 
trolled by a legislative construction of the Constitution with respect to 
the meaning of treason, Judge Peters, in charging the jury in the first 

84 Wharton, State Trials , pp. 333 ff. See also trial of Thomas Cooper, ibid., pp. 659 ff., 
at which an effort was made to compel President Adams to attend as a witness. 

85 Wharton, op. cit., pp. 612 ff. 

36 Wharton, op. cit., p. 629. 

87 Walter D. Coles, “Politics and the Supreme Court of the United States,” 27 Amer. 
Law Rev. (Mar .-Apr., 1893), 182-191 ff. 

88 See Annals of Congress, 8th Cong., 2d sess., p. 87. Historians with nationalist lean- 
ings and an anti-Jeffersonian bias can find little in the conduct of Chase to condemn. 
To Channing, Chase “was abrupt and overbearing in his manner, but this was not a 
misdemeanor, much less a high misdemeanor or a high crime. He had tried to hasten 
matters that did not seem to him as important as they had to the defendants who were 
in court before him.” History of the United States, IV: 288. 



Federal Courts: Adams’ Administration 


163 

Fries Case J* stated the opposing view, which had now become one of 
the main tenets of the Federalist party. “The law, though established by 
legislative acts, or settled by judicial decisions,” said he, “may be altered 
by Congress by express words, in laws consistent with the Constitution. 
But a mere legislative construction, drawn from any act by intendment, 
ought not to repeal positive laws or annul judicial decisions. The 
Judiciary have the duty assigned to them of interpreting, declaring and 
explaining— the legislature that of making, or altering, or repealing laws. 
But the decision of a question on the constitutionality of a law is vested 
in the judiciary department .” 40 The doctrine that the courts were in- 
vested with authority to place final and conclusive interpretations on 
the meaning of the Constitution to which the other departments and 
political agencies were expected to submit was taking form. 

In the Callender Case the attorneys defending Callender, Wirt and 
Nicholas, argued that since under the common law the jury had a right 
to decide the law and the fact, it was the duty of the jury, if they regarded 
the Sedition Law as contrary to the Constitution, to declare the law void 
and to refuse to convict a person under it. In supporting the doctrine of 
judicial review of acts of Congress, Judge Chase, who was presiding, 
held that the jury did not have such authority and that to concede such 
a right would be extremely dangerous . 41 “By the Constitution,” con- 
tinued Chase, 

this right is expressly granted to the judicial power of the United States, and is recog- 
nized by Congress by a perpetual statute. . . . 

Every man must admit that the power of deciding the constitutionality of any law 
of the United States, or of any particular State, is one of the greatest and most im- 
portant powers the people could grant. 

Such pow r er is restrictive of the legislative power of the Union, and also of the several 
States; not absolute and unlimited, but confined to such cases only where the law in 
question shall clearly appear to have been prohibited by the federal Constitution, and 
not in any doubtful case. On referring to the ninth section of the first article of the 
Constitution, there may be seen many restrictions imposed on the powers of the 
national legislature, and also on the powers of the several state legislatures. Among 
the special exceptions to their authority, is the power to make ex post facto laws, to lay 
any capitation, or other direct tax, unless in proportion to the census; to lay any tax< 
or duty on articles exported from any State, &c. &c. 

It should be remembered that the judicial power of the United States is co-existent, 
co-extensive, and co-ordinate with, and altogether independent of, the federal Legisla- 
ture, or the Executive. By the sixth article of the Constitution, among other things, it 
is declared that the Constitution shall be the supreme law of the land. By the third 
article, it is established ‘‘that the judicial power of the United States shall be vested 

80 Wharton, State Trials , p. 482. 

40 Ibid., p. 584. For a similar opinion by Justice Iredell, see ibid., p. 588. 

41 Ibid., pp. 709 ff. 
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in one Supreme Court, and in such other inferior courts as Congress may from time 
to time ordain and establish; and that the judicial power shall extend to all cases in 
law and equity, arising under the Constitution and laws of the United States.” 

Among the cases which may arise under the Constitution, are all the restrictions on 
the authority of Congress, and of the state legislatures. 

It is very dear, that the present case arises under the Constitution, and also under 
a law of the United States, and therefore it is the very case to which the Constitution 
dedares the judidal powers of the United States shall extend. 

It is incontrovertible that the Constitution is the supreme law, and therefore, it must 
be the rule by which the federal and state Judges are bound to regulate their decisions. 
By the sixth artide of the Constitution, it is provided (among other things) that all 
members of Congress, and of the several state legislatures, and all judicial officers of 
the United States, and of the several States, shall be bound by an oath or affirmation 
to support the Constitution. By this provision, I understand that every person, so 
sworn or affirmed, promises that he will preserve the Constitution as established, and 
the distribution of powers thereby granted; and that he will not assent to any amend- 
ment or alteration thereof, but in the mode prescribed in the fifth artide; and that 
he will not consent to any usurpation by any one branch of the Legislature upon the 
other, or upon the Executive, or by the Executive upon either branch, or by any 
department or officer of government, of the power granted to another; or that the 
power granted to either shall be exercised by others. 

I also understand by this engagement, that the person taking it, promises also that 
he will oppose by his example, argument, advice, and persuasion, and by all other 
means in his power, force only excepted, any design, advice or attempt to impair or 
destroy the Constitution. 

If this exposition of this solemn obligation is substantially correct, I cannot believe 
that any person having the same understanding of it, will maintain that a petit jury 
can rightfully exercise the power granted by die Constitution to the federal Judiciary. 

From these considerations I draw this conclusion, that the judicial power of the 
United States is the only proper and competent authority to decide whether any statute 
made by Congress (or any of the state legislatures) is contrary to, or in violation of, the 
federal Constitution. . . . 

I believe that it has been the general and prevailing opinion in all the Union, that 
the power now wished to be exercised by a jury, properly belongs to the federal courts. 42 

Justice Chase did not refer to any express language or requirement in 
the Constitution when he held that when the Justices have found a 
conflict between an act of Congress or of a state legislature and a pro- 
vision of the Constitution and have indicated in their opinion that a 
legislative act is void, all other officers or agencies of the federal and 
state governments are required to accept the opinion and judgment of 
the federal Justices as conclusive and binding so far as all related official 
acts are concerned. From the standpoint of an effective national govern- 
ment the assumption of such authority was perhaps desirable. But it 
was an assumption of authority without any direct grant in the Con- 
stitution. 

Wharton, State Trials, pp. 715, 716. 
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When Matthew Lyon, defending himself on the charge of seditious 
libel, urged the jury to regard the Sedition Law as unconstitutional. 
Justice Paterson charged the jurors: “You have nothing whatever to do 
with the constitutionality or unconstitutionality of the Sedition law .” 48 
There appeared to be little doubt how the federal Justices would decide 
when a case arose involving the validity of an act of Congress . 44 The 
Alien and Sedition Laws, however, brought forth a direct and emphatic 
assertion of the independence and sovereignty of the states under the 
federal Constitution. 

Kentucky and Virginia Resolutions and the Doctrine of 
Judicial Review of Legislation 

The opposition to the Alien and Sedition Laws brought to the forefront 
the issue whether, as claimed by the Federalists, it was the exclusive func- 
tion of the Supreme Court of the United States to interpret the Constitu- 
tion and whether its interpretation, when given, was binding on the 
coordinate departments of the federal government as well as upon the 
states. It was the adoption of the Kentucky and Virginia Resolutions 
which made the controversy on this matter one of national prominence. 
The Kentucky Resolutions, which were drafted by John Breckenridge 
and Thomas Jefferson , 45 stated the familiar compact philosophy as the 

43 Ibid., p. 336. 

44 See also ibid., p. 638. Historians are inclined to minimize the effect of the Alien 
and Sedition Acts. Channing asserts that “there were a few prosecutions under the 
Sedition Act, but not many. The trials aroused indignation, partly because the people 
were unfamiliar with the action of the federal Judiciary in criminal cases. . . . There 
was undoubtedly some harshness and some injustice to individuals as a result of the 
passage of the laws, but it was trifling in comparison with the harm done by Frenchmen 
in setting on foot expeditions against the Spanish dominions and in seeking to separate 
the American people from their chosen rulers.” History of the United States (New 
York, 1926), IV: 222-224. James Truslow Adams believes that Channing’s defense of 
the enforcement of the Alien and Sedition Laws was influenced by the war hysteria 
of 1917, See The Living Jefferson (New York, 1936), p. 288. 

45 Ethelbert Dudley Warfield in his work on The Kentucky Resolutions of 1798 
(New York, 1887) gives the following account of the authorship of these Resolutions: 

“John Breckenridge was the responsible author of the Kentucky Resolutions of 
1798. He formed the design of submitting such a series of resolutions to the Kentucky 
legislature, and sought and received assistance in the preparation of a suitable draught 
from various persons, but especially from Thomas Jefferson, who had independently 
conceived a similar design with regard to North Carolina, and probably also Virginia. 
At a conference at Monticello, Mr. Breckenridge, Mr. Jefferson, and Colonel Nicholas 
outlined the policy to be pursued, and Mr. Jefferson, at the request of his companions, 
embodied it in a draught, which passed into Mr. Breckenridge ’s hands. This draught 
he made the basis of the paper he offered in the legislature, but he subjected it to a 
searching revision, in the course of which it was altered and modified in important 
respects, and to a very marked extent. All this was done upon his sole responsibility. 
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basis for the formation of the federal union and the general doctrine of 
confining the federal government to delegated powers. Then it was 
asserted “that to this compact each State acceded as a State, and is an 
integral party, its co-States forming as to itself the other party; that the 
government created by this compact was not made the exclusive or 
final judge of the extent of the powers delegated to itself; since that 
would have made its discretion, and not the Constitution, the measure 
of its powers; but that as in all other cases of compact among parties 
having no common judge, each party has an equal right to judge for 
itself, as well of infractions as of the mode and measure of redress/' 

In a second set of Resolutions passed by the Kentucky legislature in 
1799 it was declared: “That the several States who formed that instru- 
ment being sovereign and independent, have the unquestionable right 
to judge of its infractions; and that a nullification by those sovereignties 
of all unauthorized acts done under color of that instrument is the right- 
ful remedy/' This is one of the earliest uses of the idea of a nullification 
by the states of a federal act deemed to be unauthorized by the Constitu- 
tion. In the Jefferson draft of the Resolutions a clause of similar purport 
was included: “Where powers are assumed which have not been dele- 

and the document was offered as his, and, after a few verbal amendments, passed under 
his sponsorship.” See p. 163. 

For the views of Thomas Jefferson on his part in the preparation of the Resolutions, 
see his letter to J. Cabell Breckenridge, December 11, 1P21. Writings (Ford ed.), VII: 290. 

The following extract from Jefferson’s draft for the Kentucky Resolutions relating 
to the question of finality in the interpretation of the powers of the nation and the 
states is of special interest: 

" Resolved , That the several States composing the United States of America, are not 
united on the principle of unlimited submission to their general government; but 
that by a compact under the style and title of a Constitution for the United States, and 
of Amendments thereto, they constituted a general government for special purposes; 
delegated to that government certain definite powers, reserving, each State to itself, 
the residuary mass of right to their own self-government; and that whensoever the 
general government assumes undelegated powers, its acts are unauthoritative, void, 
and of no force: that to this compact each State acceded as a State, and is an integral 
party, its co-States forming as to itself, the other party. That the government created 
by this compact was not made the exclusive or final judge of the extent of the powers 
delegated to itself, since that would have made its discretion, and not the Constitution 
the measure of its powers; but that, as in all other cases of compact among powers 
having no common judge, each party has an equal right to judge for itself, as well of 
infractions as of the mode and measure of redress. 

“Resolved, That the Constitution of the United States having delegated to Congress 
a power to punish treason, counterfeiting the securities and current coin of the United 
States, piracies, and felonies committed on the high seas, and offences against the law 
of nations, and no other crimes whatsoever; and it being true as a general principle, 
and one of the amendments to the Constitution having also declared, that ‘the powers 
not delegated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people/ therefore . . . that the 
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gated a nullification of the act is the right remedy; that every State has 
a natural right in cases not within the compact (casus non foederis) to 
nullify of their own authority all assumptions of power by others within 
their limits. ,, 

Similar Resolutions adopted by Viiginia which were drafted by James 
Madison also affirmed the belief in the compact theory and, regarding 
the aforesaid acts as unconstitutional, declared that “in case of a deliber- 
ate, palpable, and dangerous exercise of other powers, not granted by 
the said compact, the States who are parties thereto have the right, and 
are in duty bound, to interpose, for arresting the progress of the evil, 
and for maintaining, within their respective limits, the authorities, 
rights, and liberties, appertaining to them .” 46 

Because of Jefferson's part in the drafting of the Kentucky Resolu- 
tions and his use of the word nullification, he has been criticized by his- 
torians partial to the doctrines of nationalism as being responsible for 
the preparation of the way for nullification and secession . 47 But pro- 
posals leading toward nullification and secession were too common and 
too extensive to be attributed to any man or group of men. Jefferson 
himself probably intended by such an extreme proposal to place a check 


power to create, define, and punish such other crimes is reserved, and, of right, ap- 
pertains solely and exclusively to the respective States, each within its own territory. 

“Resolved, . . . that no power over the freedom of religion, freedom of speech, or 
freedom of the press being delegated to the United States by the Constitution, nor 
prohibited by it to the States, all lawful powers respecting the same did of right remain, 
and were reserved to the States or the people: that thus was manifested their deter- 
mination to retain to themselves the right of judging how far the licentiousness of 
speech and of the press may be abridged without lessening their useful freedom, and 
how far those abuses which cannot be separated from their use should be tolerated, 
rather than the use destroyed. . . . That, therefore, the act of Congress ... for the 
punishment of certain crimes against the United States, which does abridge the free- 
dom of press, is not law, but is altogether void, and of no force. . . . 

“Resolved, That the construction applied by the general government ... to those 
parts of the Constitution of the United States which delegate to Congress a power 
‘to lay and collect taxes, duties, imposts, and excises, to pay the debts, and provide for 
the common defence and general welfare of the United States/ and ‘to make all laws 
which shall be necessary and proper for carrying into execution the powers vested by 
the Constitution in the government of the United States, or in any department or 
officer thereof/ goes to the destruction of all limits prescribed to their power by the 
Constitution: that words meant by the instrument to be subsidiary only to the execu- 
tion of limited powers, ought not to be so construed as themselves to give unlimited 
powers, nor a part to be so taken as to destroy the whole residue of that instrument 

“Resolved, That, . . . where powers are assumed which have not been delegated, a 
nullification of the act is the rightful remedy.” Draft of the Kentucky Resolutions. 
Works (Ford ed.), VIII: 458 ff. 

46 Elliot’s Debates (2d ed., 1836), IV: 546, 547, and Madison, Writings (Hunt ed.), 

IV: 507. ' 

47 See Edward Channing, History of the United States, IV: 224 fE. 
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upon the tendency of the Federalists to claim almost unlimited powers 
for the federal government and to restrict in every way the authority 
of the states. Commenting to Madison on the tentative nature of these 
resolutions, Jefferson said: “I think we should distinctly affirm all the 
important principles they contain, so as to hold to that ground in the 
future, and leave the matter in such a train as that we may not be com- 
mitted absolutely to push the matter to extremities, and yet may be free 
to push as far as events will render prudent/’ 48 So far as the doctrine of 
nullification was concerned, there was little difference between the Jef- 
ferson draft of the Kentucky Resolutions and the phrase, “interpose for 
arresting,” selected by Madison, though it was not clearly indicated 
whether a state could act to arrest federal action on its own initiative 
or whether action by a majority of the states was necessary to take effec- 
tive action. It was the latter interpretation to which Madison recurred 
when states threatening nullification based their right of action on the 
principles of the Resolutions of 1798 and 1799. 49 

The Kentucky and Virginia Resolutions were submitted to the other 
states for such action as seemed to them appropriate. In every state north 
of the Potomac the Federalists, being in a majority, secured expressions 
of disapproval for the proposals contained in the resolutions, and in 
most of the resolutions adopted the federal Judiciary was declared to 
be the proper authority to decide upon the constitutionality of the laws 
of Congress. The Republicans generally endorsed the protesting features 
of the resolutions and disapproved of the claim that the courts had 
exclusive jurisdiction to pass on the validity of acts of Congress, but 
many doubted the wisdom and expediency of giving the separate states 
the authority to declare a Congressional act void. 60 

48 Writings (Ford ed.), VII: 301. The Kentucky Resolutions, as Homer Carey Hockett 
observes, “were more than a denunciation of the Alien and Sedition Acts for campaign 
purposes. Their permanent significance lies in the fact that they rest upon a theory 
of the Union which the Republicans, and Jefferson especially, were putting forward 
as the rival of the nationalistic theory which the Federalists and the federal judiciary 
were developing.” The Constitutional History of the United States: 1776-1826 (New 
York, 1939), pp. 289, 290. 

49 See chap, xv, appendix. 

60 Anderson, Amer. Hist . Rev., V: 236, 237. The Federalist view of judicial powers of 
constitutional interpretation may be illustrated by extracts from some of the state 
resolutions: 

“No state government by a legislative act is competent to dedare an act of the federal 
government unconstitutional and void, it being an improper interference with that 
jurisdiction which is exdusively vested in the Courts of the United States.”— Maryland. 

This legislature “are persuaded that the dedsion of all cases in law and equity aris- 
ing under the Constitution of the United States, and the construction of all laws made 
in pursuance thereof, are exdusively vested by the people in the Judicial Courts of the 
United States.”— Massachusetts. (Footnote continued on p . 169.) 
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Madison's report, prepared as chairman of a committee of the Vir- 
ginia legislature to consider the replies from the other states, reaffirmed 
the doctrines of the original resolutions. Starting with the compact 
philosophy as a basis for the formation of government to which men 
recurred during the Revolution and the critical period, Madison de- 
fended the assertion of the third resolution that the powers of the fed- 
eral government resulted from a compact to which the states, as states, 
were parties. The term state was defined as “the people composing 
those political societies, in their highest sovereign capacity.” Thus, the 
people of each state instead of the people of the United States as a 
whole were regarded as the parties to the compact . 61 

Edward S. Corwin regards this defense of the compact philosophy as 
very significant from the standpoint of ideas of nullification. From the 
very moment that the notion was formulated, and not without vigorous 
protest from able spokesmen defending the older view in the Virginia 
legislature itself, Corwin says, 

the doctrine that the Constitution was a compact of sovereign States moved forward 
to the high plane of the axiomatic in the popular consciousness. True the older view 
still, for more than a generation, found iteration and reiteration in the decisions of 
Marshall and Story, in the “Commentaries” of Story and Kent, and finally, and with 
prodigious force, in the orations of Webster. Nevertheless, the evidence is conclusive 
that, at least from the time of Jackson’s election, the newer view had with the gen- 
erality of Americans in all sections of the country become the dominant one. In the 
very act of assailing the doctrine of nullification in his famous Proclamation to the 
People of South Carolina, Jackson accepted the theory of the origin of the Union 
from which the right of nullification was deduced; and less than a decade later, the 
apostle of nullification brought the national Senate itself to declare by a vote of 
thirty-one to thirteen that the Constitution was a compact among state sovereignties. 52 


“The right to decide upon the constitutionality of laws passed by Congress belongs 
to the Judiciary, the assumption of that power by a state legislature is unwarrantable 
and dangerous.”— New York. 

The people of the United States “have committed to the Supreme Judiciary of the 
Nation the high authority, of ultimately and exclusively deciding on the Constitu- 
tionality of all legislative acts.”— Pennsylvania. 

The Constitution of the United States “vests in the federal Courts, exclusively, and 
in the Supreme Court of the United States, ultimately, the authority of deciding on 
the constitutionality of any act or law of the Congress of the United States.” — Rhode 
Island. 

See Frank Maloy Anderson, “Contemporary Opinion of the Virginia and Kentucky 
Resolutions,” Amer. Hist . Rev. (Oct., 1899), V: 47-51, and Elliot’s Debates (2d ed., 
1888), IV: 532-539. 

51 Elliot’s Debates , IV: 547. 

52 Edward Samuel Corwin, National Supremacy ; Treaty Power vs. State Power (New 
York, 1913), pp. 102, 103; also Thomas Hart Benton, Abridgment of the Debates of 
Congress, from 1789 to 1856 (New York, 1857-1861), XIII: 567 ff. 



170 The Role of the Supreme Court, 1789-1835 

The compact theory of the formation of the federal union, it will be 
indicated later, had a very significant place in the early decades of 
American history. 

The fourth resolution of the Virginia assembly was approved. It con- 
demned the spirit manifested by the federal government to enlarge its 
powers by forced constructions of the constitutional charter and criti- 
cized the tendency to expound certain general phrases so as to destroy 
the plan of enumeration of powers in the federal government, because 
this method of interpretation led inevitably to the consolidation of the 
states by degrees into one sovereignty. In this connection Madison in- 
sisted that the authority granted to Congress to provide for the common 
defense and general welfare was not a separate and independent grant 
but was intended merely to extend and qualify the other powers con- 
ferred upon Congress. Emphatic exception was taken to the opinion of 
Hamilton in his report on manufactures that it was left “to the discre- 
tion of the national Legislature to pronounce upon the objects which 
concern the general welfare, and for which, under that description, an 
appropriation of money is requisite and proper. And there seems to be 
no room for doubt, that whatever concerns the general interests of learn- 
ing, of agriculture, of manufactures, and of commerce, is within the 
sphere of national councils, as far as regards an application of money .” 58 
Nothing more would be necessary, asserted Madison, to consolidate the 
states into one sovereignty than to extend the authority of the United 
States to all cases of the “general welfare*— that is to say, to all cases 
whatever . 64 

In the course of this report Madison commented rather extensively 
on the question whether the Justices were authorized to place an author- 
itative interpretation upon the Constitution which would bind the other 
departments of government as well as individuals affected by the deci- 
sion. He asserted: 

It has been said that it belongs to the Judiciary of the United States, and not the 
state legislatures, to declare the meaning of the federal Constitution. 

But a declaration that proceedings of the federal government are not warranted by 
the Constitution, is a novelty neither among the citizens nor among the legislatures of 
the States; nor are the citizens or the legislature of Virginia singular in the example of it. 

Nor can the declarations of either, whether affirming or denying the constitutionality 
of measures of the federal government, or whether made before or after judicial deci- 
sions thereon, be deemed, in any point of view, an assumption of the office of the judge. 
The declarations in such cases are expressions of opinion, unaccompanied with any 
other effect than what they may produce on opinion, by exciting reflection. The expo- 

53 The Works of Alexander Hamilton (Lodge ed., 1885-1886), IV: 151, 152. 

54 Elliot’s Debates (2d ed., 1888), IV: 550-553. 
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sitions of the Judiciary, on the other hand, are carried into immediate effect by force. 
The former may lead to a change in the legislative expression of the general will— 
possibly to a change in the opinion of the Judiciary; the latter enforces the general 
will, whilst that will and that opinion continue unchanged. 65 

But Madison did not regard such a finality of decision as either appli- 
cable or conclusive when political or nonjusticiable issues were involved. 
The report dealt with such a situation in these pertinent observations: 

If the deliberate exercise of dangerous powers, palpably withheld by the Constitu- 
tion, could not justify the parties to it in interposing even so far as to arrest the 
progress of the evil, and thereby to preserve the Constitution itself, as well as to pro- 
vide for the safety of the parties to it, there would be an end to all relief from usurped 
power, and a direct subversion of the rights specified or recognized under all the state 
constitutions, as well as a plain denial of the fundamental principle on which our inde- 
pendence itself was declared. 

But it is objected, that the judicial authority is to be regarded as the sole expositor 
of the Constitution in the last resort; and it may be asked for what reason the decla- 
ration by the general assembly, supposing it to be theoretically true, could be required 
at the present day, and in so solemn a manner. 

On this objection it might be observed, first, that there may be instances of usurped 
power, which the forms of the Constitution would never draw within the control of 
the judicial department, secondly, that, if the decision of the Judiciary be raised above 
the authority of the sovereign parties to the Constitution, the decisions of the other 
departments, not carried by the forms of the Constitution before the Judiciary, must 
be equally authoritative and final with the decisions of that department. But the proper 
answer to the objection is, that the resolution of the general assembly relates to 
those great and extraordinary cases, in which all the forms of the Constitution may 
prove ineffectual against infractions dangerous to the essential rights of the parties to 
it. The resolution supposes that dangerous powers, not delegated, may not only be 
usurped and executed by the other departments, but that the judicial department, 
also, may exercise or sanction dangerous powers beyond the grant of the Constitution; 
and, consequently, that the ultimate right of the parties to the Constitution, to judge 
whether the compact has been dangerously violated, must extend to violations by one 
delegated authority as well as by another— by the Judiciary as well as by the Executive, 
or the Legislature. 

However true, therefore, it may be, that the judicial department is, in all questions 
submitted to it by the forms of the Constitution, to decide in the last resort, this resort 
must necessarily be deemed the last in relation to the authorities of the other depart- 
ments of the government; not in relation to the rights of the parties to the constitutional 
compact, from which the judicial, as well as the other departments, hold their dele- 
gated trusts. On any other hypothesis, the delegation of judicial power would annul 
the authority delegating it; and the concurrence of this department with the others 
in usurped powers, might subvert forever, and beyond the possible reach of any right- 
ful remedy, the very Constitution which all were instituted to preserve. 56 

The states as states, Madison believed, reserved the right to place 
their own interpretation upon the Constitution on grave political issues 
involved in the distribution of powers. It was not clearly indicated 

66 Elliot’s Debates , IV; 578. 69 Elliot’s Debates , IV; 549-550. 
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whether individual states possessed such authority or whether it was 
necessary for the states to act in unison in such an emergency. 

In certain cases affecting the position and status of the states and the 
distribution of powers in the federal system, the report made the follow- 
ing proposal: 

It appears to your committee to be a plain principle, founded in common sense, 
illustrated by common practice, and essential to the nature of compacts, that, where 
resort can be had to no tribunal superior to the authority of the parties, the parties 
themselves must be the rightful judges, in the last resort, whether the bargain made 
has been pursued or violated. The Constitution of the United States was formed by 
the sanction of the States, given by each in its sovereign capacity. It adds to the 
stability and dignity, as well as to the authority, of the Constitution, that it rests on 
this legitimate and solid foundation. The States, then, being the parties to the con- 
stitutional compact, and in their sovereign capacity, it follows of necessity that there 
can be no tribunal, above their authority, to decide, in the last resort, whether the 
compact made by them be violated; and consequently, that, as the parties to it, they 
must themselves decide, in the last resort, such questions as may be of sufficient magni- 
tude to require their interposition. 67 

Thus, a view was expressed to which frequent references were made in 
later years, namely, that for the determination of conflicts of a political 
nature between the nation and the states no tribunal or umpire had been 
established by the Constitution. The constitutionality of the Alien and 
Sedition Laws was disposed of by the following dictum: “If no such 
power be expressly delegated, and if it be not both necessary and proper 
to carry into execution an express power; above all, if it be expressly 
forbidden by a declaratory amendment [First Amendment] to the Con- 
stitution— the answer must be, that the federal government is destitute 
of all such authority.”” And the committee called attention to the decla- 
ration of Virginia made at the time of the ratification of the Constitution 
demonstrating that the powers of the federal government “being derived 
from the people of the United States, may be resumed by them whenso- 
ever the same may be perverted to their injury and oppression; and that 
every power not granted thereby remains with them, and at their will.”* 
After presenting an extensive argument in reply to the proceedings 
of the states in answer to the Virginia Resolutions of 1798, it was declared 
by the general assembly “to be their indispensable duty to adhere to the 
same, as founded in truth, as consonant to the Constitution, and as con- 
ducive to its preservation.” 60 In this report Madison formulated and the 
legislature approved the political philosophy which was accepted and 

w Elliot's Debates, IV: 548. 

59 Ibid., IV: 573. 

59 Ibid., p. 576. 

“Ibid., p. 580. 
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elaborated upon by Spencer Roane and John Taylor after Chief Justice 
Marshall had rendered some of his foremost nationalistic decisions. 81 

The debates on the Kentucky and Virginia Resolutions and the strong 
opposition to their adoption in some of the states show that the Demo- 
cratic-Republican members of the legislatures did not accept the Fed- 
eralist doctrine that the Supreme Court had authority to place a final 
interpretation on the Constitution which was binding on the states. 
Republicans usually agreed with John Taylor that “the Judges by the 
Constitution are not made its exclusive guardians.” And the discussion 
of these resolutions brought out the fact that many Federalists as well 
as most of the Republicans accepted the compact theory as a basis for 
the formation of the federal union and were not averse to the doctrine 
of state sovereignty. 82 Frequently, however, they differed from the reason- 
ing of the Kentucky and Virginia Resolutions with respect to the con- 
clusion that each state may judge for itself regarding the violations of 
the Constitution. Votes on this as on other issues usually followed strict 
party lines. The dividing line between legislative and judicial functions 
was by no means clearly drawn either by the language of the Constitu- 
tion or by the interpretations of this language by federal officials in the 
several departments. 

There was in fact at this time a mingling of the judicial and political 
functions which would today be deemed quite inappropriate. Chief 
Justices Jay, Ellsworth, and Marshall saw no impropriety in combining 
their judicial offices with other executive appointments which neces- 
sarily made them partisans. While retaining the Chief Justiceship, Jay 
undertook the mission to England which kept him from the Bench from 
April 19, 1794, to June 29, 1795. On returning he resigned, not because 
he thought the Chief Justiceship was incompatible with other appointive 
offices, but because he was elected governor of New York. Ellsworth 
was sent as a Minister to France in February, 1799, but did not resign 
as Chief Justice until October, 1799, giving as the ground for his decision 
ill health. Marshall, while serving as Secretary of State, was nominated 
and confirmed Chief Justice. He presided during the February term of 

81 See below, pp. 343, 357, 438, 444. The passing of resolutions did not meet the 
situation according to John Taylor of Caroline who desired to have a law passed de- 
claring the Alien and Sedition Acts unconstitutional. This step, he thought, would 
force the calling of a state convention. Jefferson disapproved of this plan and Taylor 
was unable to convince the legislature of the desirability of his proposal. See Branch 
Historical Papers (June, 1908), II: 226. 

82 Anderson, Amer . Hist . Rev., V: 54, 242 ff. In their replies only one state, Vermont, 
undertook to deny the compact theory of the formation of the union. See John Spencer 
Bassett, The Federalist System (New York, 1906), p. 270. 
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the Court discharging the duties of the two offices until the inauguration 
of Jefferson, “on the same day issuing reports in the one capacity, and 
delivering judgments in the other .” 63 But the Federalist members of the 
Judiciary took part in politics in other ways which were regarded as 
particularly offensive to the Republicans. 

The Common Law in the Federal Courts 

From a partisan standpoint, one of the most objectionable doctrines 
supported by the Justices at this time was the federal common law from 
which indictments might be brought in the federal courts under the 
common law jurisdiction as well as in accordance with federal statutes. 

In the committee report to the Virginia legislature on the Alien and 
Sedition Laws, Madison considered the claim that in the prosecution of 
persons for sedition there was a “common or unwritten law” which might 
be applied by the federal courts. Reviewing legal conditions during the 
colonial period and under the Confederation it was declared that not 
a vestige of this extraordinary doctrine can be found. Nor do the provi- 
sions of the Constitution lend any support to such broad construction. 
The chief objection, he thought, to the concession of a common law 
jurisdiction in the federal government was that neither Congress nor 
the courts would be required to keep within the limits marked by the 
Constitution. Congress could legislate coextensive with the objects of 
the common law and the Judiciary would thereby acquire extensive leg- 
islative powers. After a thorough analysis of all the contentions to the 
contrary, it was concluded that “the common law never was, nor by any 
fair construction ever can be, deemed a law for the American people 
as one community .” 84 Following a series of decisions and judicial pro- 
nouncements that there was a common law jurisdiction in the federal 
courts, the general assembly of Virginia sent a resolution to the members 
of Congress stating that “they would consider themselves unfaithful to 
the trust reposed in them, were they to remain silent, whilst a doctrine 
has been publicly advanced, novel in its principle and tremendous in 
its consequences: That the common law of England is in force under the 
government of the United States .” 88 

But Jefferson expressed the most emphatic views against the assump- 
tion of powers involved in the construction of a federal common law by 
judicial interpretation. “I consider,” he said, “all the encroachments 
made on that heretofore as nothing, as mere retail stuff compared with 

83 Wharton, State Trials, p. 46. 

64 Elliot’s Debates, IV: 567. 

06 Tucker’s Blackstone, I, appendix, p. 438. 
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the wholesale doctrine, that there is a common law in force in the United 
States of which and of all the cases within its provisions their courts have 
cognizance.” 86 And at another time he wrote: 

Of all the doctrines which have ever been broached by the federal government, the 
novel one, of the common law being in force and cognizable as an existing law in 
their courts, is to me the most formidable. All their other assumptions of un-given 
powers have been in the detail. The bank law, the treaty doctrine, the sedition act, 
alien act, the undertaking to change the state laws of evidence in the state courts by 
certain parts of the stamp act, Sec., Sec., have been solitary, unconsequential, timid 
things, in comparison with the audacious, barefaced and sweeping pretension to a 
system of law for the U.S., without the adoption of their Legislature, and so infinitively 
beyond their power to adopt. If this assumption be yielded to, the state courts may 
be shut up, as there will then be nothing to hinder citizens of the same State suing 
each other in the federal courts in every case, as on a bond for instance, because the 
common law obliges the payment of it, and the common law they say is their law. 87 

Justice Chase, differing from his associates, disapproved of the doctrine 
that an indictment could be maintained in the federal courts solely on 
common rules and principles. 68 It was this view which was later adopted 
by the Court. 69 But the most offensive evidences of partisanship were 
manifested in the charges of the Justices to the grand juries. 

Partisan Charges to Grand Juries 

The ire of the Republicans was aroused more by the partisan charges 
to the grand juries than by any other activity of the Justices. Jefferson 
noted that the federal Judges have been inviting the grand juries “to 
become inquisitors on the freedom of speech, of writing and of principle 
of their fellow-citizens” and he urged the entering of protests against 
“this perversion of their institution from a legal to a political engine.” 70 

A typical illustration of the political conduct of the federal Judges is 
afforded in the newspaper report of a charge to the grand jury by Justice 
Paterson at Portsmouth, New Hampshire, May 24, 1800. Judge Paterson, 
it is reported, 

delivered a most elegant and appropriate charge. The Law was laid down in a masterly 
manner; Politics were set in their true light by holding up the Jacobins as the disor- 
ganizes of our happy country, and the only instruments of introducing discontent and 
dissatisfaction among the well meaning part of the community. Religion and Morality 
were pleasingly inculcated and enforced as being necessary to good government, good 
order, and good laws. 71 

68 Writings (Forded., 1896), VII: 398. 

87 Ibid., pp. 383, 384. 

88 United States v. Worrall, 2 Dallas 384, 394 (1798). 

“See United States v. Hudson and Goodwin, 7 Cranch 32 (1812). 

70 Writings (Ford ed.), VII: 138. 

71 Wm. H. Hackett, “The Circuit Court for the New Hampshire District One Hun- 
dred Yeas Ago,” 2 Green Bag (1890) 264. 
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Justice Iredell in his charge to the grand jury in the case of the North- 
ampton Insurgents referred to the peace and prosperity of the United 
States and the fortunate condition of the country and then observed: 
“But in the midst of this envied situation, we have heard the govern- 
ment as grossly abused as if it had been guilty of the vilest tyranny; as 
if common sense or common virtue had fled from our country; and those 
pure principles of republicanism, which have so strongly characterized 
its councils, could only be found in the happy soil of France .” 72 And after 
having alluded to the Democrats who were criticizing the government, 
the Justice argued extensively in defense of the validity of the Alien and 
Sedition Laws. When the grand jury requested the privilege of publish- 
ing this charge to counteract the false philosophy and the dangerous and 
wicked principles spreading with rapidity, Iredell consented to its pub- 
lication in the hope that it might produce “a good effect.” For, said he, 
“believing as I have long done, that the Constitution and laws of the 
United States afford the highest degree of rational liberty which the 
world ever saw, or of which perhaps mankind are capable, I have seen 
with astonishment and regret, attempts made in the pursuit of visionary 
chimeras, to subvert or undermine so glorious a fabric, equally con- 
structed for public and private security .” 73 

In western Pennsylvania, Judge Addison of the state judiciary charged 
grand juries on such subjects as “Jealousy of Administration and Gov- 
ernment,” “The Horrors of Revolution,” etc., and pointed out the ter- 
rible things that were likely to happen if the people refused to uphold 
those in authority. Supreme Court Justices not only commended these 
political harangues but Justice Chase took the stump in the campaign 
against Jefferson and delivered to the grand jury at Baltimore a political 
invective against Jefferson and his party. Said Chase: “The late altera- 
tion of the federal Judiciary, by the abolition of the office of the sixteen 
Circuit Judges; and the recent change in our state constitution, by estab- 
lishing universal suffrage; and the further alteration that was then 
contemplated in our state judiciary, would, if adopted, take away all 
security for property and personal liberty.” And it was predicted that 
our republican constitution will sink into “a mobocracy, the worst of all 

72 Wharton, State Trials , p. 466. 
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popular governments.” The repeal of the Judiciary Act was condemned 
as shaking to its foundations the independence of the national Judiciary 
and it was contended that “nothing but a change in the representation of 
Congress, which the return of the people to correct sentiments alone can 
effect, will be sufficient to produce a repeal of this act, and thereby restore 
to its former vigor the part of the federal Constitution which has been 
thus impaired.” 74 This political speech became the basis of one of the 
charges of impeachment brought against Justice Chase. 75 

Partisan influences prevailed also in the method of securing indict- 
ments and convictions. The United States marshals, who, like the Judges, 
were often Federalist politicians, when making up juries selected only 
persons of the same manner of thinking as that of themselves and the 
Judges. Hence, the juries often merely registered the opinion of the 
Judges and the district attorneys. “Certain state judges of the rabid 
Federalist type,” says Albert J. Beveridge, “apostles of ‘the wise, the rich, 
and the good* political religion, were as insulting in their bearing, as 
immoderate in their speech, and as intolerant in their conduct as some 
of the national Judges; and prosecutions in some state courts were as 
bad as the worst of those in the national tribunals.” 75 

The conduct of the Judges during Adams’ Administration was, indeed, 
“an amazing exhibition of headlong and reckless partisanship.” 77 The 
Justices belonging to the aristocratic-conservative classes naturally lacked 
sympathy with the democratic-agrarian groups who formed the mainstay 
of the Democratic-Republican party. When they used their offices to ex- 
pound the principles of their party they became the objects of invective 
and abuse. The Federalist Judges were indeed responsible for “dragging 
the Judiciary into the arena of politics” from which it has been removed 
in intermittent intervals only throughout the subsequent periods of 
American history. Congress also aided the design to use the courts as an 
agency to foster the policies of Federalism. 

Federalist Judicial Reorganization Act 

The crowning effort of the Federalists during Adams' Administration to 
use the Judiciary as a partisan agency was the reorganization act passed 
on February 13, 1801. Objections were raised from the beginning of the 
government regarding the organization of the federal courts as provided 
by the act of 1789. Attorney General Randolph, after consultation with 

74 Annals of Congress, 8th Cong., 2d sess., p. 148. 

75 See below, pp. 261 ff. 

78 The Life of John Marshall (Boston, 1919), III: 42-43. 
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the Justices, recommended changes which were approved by President 
Washington, but Congress failed to take any action. Judicial reorganiza- 
tion was again recommended by President Adams in 1799, and a measure 
which Hamilton is reputed to have drafted was considered in the Sixth 
Congress. One of the Federalist policies, that of ignoring the states in 
the establishment of new districts, was embodied in this bill. But the 
Republicans prevented action on this measure and the matter was de- 
ferred until the next session of Congress. 

Jefferson, to whom Marshall felt “almost insuperable objections/’ 78 
was to be the third President of the United States. His foreign preju- 
dices, thought Marshall, seemed to unfit him for the chief magistrate 
and “by weakening the office of President, he will increase his personal 
power. He will diminish his responsibility, sap the fundamental prin- 
ciples of government. . . . The morals of the author of the letter to 
Mazzei cannot be pure.” 7 ® Chief Justice Ellsworth, writing from Paris, 
expressed the prevailing sentiment among the Federalists, that Jeffer- 
son was “a visionary man, an enthusiastic disciple of the French Revolu- 
tion, and an enemy to whatever would encourage commercial enterprise 
or give energy to the government.” If elected President, “there would be 
no national energy. Our character would sink, and our weakness would 
invite contempt and insult.” 80 It is significant that the man who was to 
serve the country as its third Chief Justice looked upon the President, 
with whom, as the nation’s head, he was to cooperate, with utter con- 
tempt. The Democrats, he said, “are divided into speculative theorists 
and absolute terrorists. With the latter I am disposed to class Mr. Jef- 
ferson.” 81 Most of the leaders of the Federalist party agreed with Mar- 
shall’s estimate of Jefferson, and many of them were so alarmed over the 
situation that, as we shall see later, they entered into a plot to secede 
from the union. Federalism and nationalism went hand in hand but 
nationalism did not at this time, even to the Federalists, envisage the 
doctrine that a state could not secede from the union. 

With Jefferson's election to the presidency, new impetus was given to 
the proposals to reorganize the entire federal judicial system. Leading 
Federalists, such as Alexander Hamilton and Fisher Ames, recommended 

78 Beverage, The Life of John Marshall , II: 537. 
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VI: 501, 502. For Jefferson’s letter to Mazzei, see Writings (Ford ed.), VII: 75, 76. 
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the extension of the Judiciary department to disconcert, as they thought, 
the schemes of the enemies of the Constitution. 82 “The party of Wash- 
ington, as a dominant and governing force in the development of the 
American nation/' says Beveridge, “went down forever in a welter of 
passion, tawdry politics, and disgraceful intrigue." But all was not lost— 
the Judiciary remained. “No Republican was as yet a member of the 
national Judiciary." 88 

Before the first session of the Court to be held in the new Capitol in 
February, 1801, Chief Justice Ellsworth, still in France, resigned, giving 
as his reason ill health. President Adams, believing “the firmest security 
we can have against the effects of visionary schemes or fluctuating theo- 
ries will be in a solid Judiciary," wrote to John Jay requesting him to 
again accept the position of Chief Justice. But Jay declined the nomi- 
nation on the ground that the condition of his health did not permit 
the assumption of the strenuous duties of holding court on the circuits. 
In his letter of declination he took occasion to criticize the Judiciary Act 
of 1789 as accommodated to certain prejudices and sensibilities rather 
than to obvious principles of public policy. And since the expectations 
that the judicial department would be reorganized had not been real- 
ized, Jay said: “I left the Bench perfectly convinced that under a system 
so defective, it would not obtain the energy, weight, and dignity which 
are essential to its affording due support to the national government, nor 
acquire the public confidence and respect which, as the last resort of the 
justice of the Nation, it should possess." 84 

On the refusal of Jay to accept the position, Adams turned to his Sec- 
retary of State, John Marshall. The President observed that he was 
offering the place to "a gentleman in the full vigor of middle life, in 
the full habits of business, and whose reading of the science is fresh in 
his head"— a reading which Beveridge claims, however, was “extremely 
limited." 85 The Federalists were disappointed with the nomination and 
would have refused to confirm the appointment if they could have pre- 
vailed on the President to nominate their choice. Justice Paterson. Fail- 
ing in this design, Marshall's nomination was confirmed without any 
enthusiasm on the part of the Federalists or special condemnation by 
the Republicans who deemed him “more distinguished as a rhetorician 
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and sophist than as a lawyer and statesman/’ 88 The President being un- 
willing to put another in Marshall’s place as Secretary of State requested 
him to continue to discharge the duties of this office. Thus for one month 
Marshall served as a member of the President’s cabinet while holding 
the office of Chief Justice. By refusing to accept the salary of the Secretary 
of State it was thought the constitutional objections to the holding of 
two offices would be obviated. 

President Adams, in a message written by Secretary of State Marshall, 
urged the reorganization of the Judiciary as indispensably necessary.® 7 
The new act, as passed by Congress, contained features which carried out 
reforms recommended in the early years of Washington’s Administra- 
tion and included provisions especially designed to continue and uphold 
the cause of Federalism. First, Supreme Court Justices were relieved of 
circuit duty, a part of their work to which persistent objections had been 
raised. Second, a new system of districts and circuits was provided. Prior 
to 1801 there were seventeen districts with one District Judge in each 
district. The act of 1801 established twenty-two districts in addition to 
one comprising the territories of Ohio and Indiana. Prior to 1801 there 
were three circuits— the Eastern, the Middle, and the Southern. Until 
1793 courts were held in these circuits by two Supreme Court Justices 
and after this date by one Supreme Court Justice and a District Judge. 
The new act provided for six circuits with three judges in each of the 
first five and one judge for the Western circuit. A third feature of the 
act was the reduction of the number of Supreme Court Justices from six 
to five. 88 By a combination of circumstances, in part at least deliberately 
planned, the position of Chief Justice was now in the hands of one of 
the foremost Federalist politicians, and as another Justice might retire 
soon it was thought necessary to prevent an early appointment to the 
Court by the new President. This act has been appropriately described 

80 Aurora, June 12, 1800. 
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as a "pure case of a political intrigue, of a defeated party striving to 
retain some semblance of power by interesting itself in the Judiciary.” 89 
The political motives which prompted the legislation were manifested 
during its enactment and in the hasty and unceremonious manner of 
filling the vacant positions with staunch partisans. 

To see that the guns of the Republicans were securely spiked, so far 
as the administration of justice is concerned, President Adams hastened 
to send to the Senate a complete list of nominations to the new judge- 
ships created by the act and a list of 45 justices of peace for the District 
of Columbia, provided for in another act of Congress. All of the positions 
were filled by Federalists and places were found for three Senators and 
one Representative. There was, indeed, good grounds for the contention 
of Jefferson and the other Republicans that the Federalists “have retired 
into the Judiciary as a stronghold. There the remains of Federalism are 
to be preserved and fed from the treasury, and from that battery all the 
works of Republicanism are to be beaten down and erased. By a fraudu- 
lent use of the Constitution, which has made judges irremovable, they 
have multiplied useless judges merely to strengthen their phalanx/’ 90 As 
Secretary of State the Chief Justice saw no impropriety in assisting the 
President in securing good Federalists for the newly created judgeships 
which were established by the act reorganizing the Judiciary. In his 
position as Secretary of State he signed and sealed the commissions of 
these judges, including that of William Marbury as justice of the peace. 
It was the failure of Marshall and his secretary to deliver this commission 
which formed the occasion for the Chief Justice’s first great constitu- 
tional decision. 

As the Republicans took over the administration of the Executive and 
Legislative departments, the Federalists saw only the doom of the country 
through the reign of excessive democracy. And more than ever they 
turned to the Judiciary to save the nation for Federalism, as they thought 
there could be “neither justice nor stability in any system, if some parts 
of it were not independent of popular control.” 91 Though Jefferson was 
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beginning a revolution which was to change the government from one 
of aristocratic aloofness and arrogance in dealing with the people to one 
of frankness and democratic simplicity in which the interests of the 
people had a foremost place, the Federalists could see nothing but anar- 
chy and a destruction of all that was good in American political life. 
To Jefferson these forebodings of ill were attributed to “the clergy, who 
have missed their union with the State, the Anglomen, who missed their 
union with England, and the political adventurers, who have lost the 
chance of swindling and plunder in the waste of public money, will never 
cease to bawl, on the breaking up of their sanctuary .” 82 

After the inauguration of Jefferson the Federalist Judges and espe- 
cially the new appointees of President Adams continued the policy of 
bringing prosecutions of libel against the editors of Republican papers. 
Since the Sedition Act had expired, such prosecutions could be brought 
only under the common law of libel. Though, owing to the opposition 
of the Republicans and the refusal of juries to indict, such proceedings 
proved to be ineffective, they indicated, nevertheless, the intention of 
the federal Judges, so far as was within their power, to continue to place 
restrictions on the freedom of speech and the press . 88 Since the design of 
the Federalists was to prevent, so far as possible, the carrying out of the 
public will as manifested in the election of the members of the Legisla- 
tive and Executive departments, it was obvious to the Republicans that 
there was no way to deal with the situation except by a repeal of the new 
Judiciary Act. The steps leading to the repeal of this act and the argu- 
ments of the Federalists and Republicans regarding the place and sig- 
nificance of the federal courts under the Constitution, which will be 
presented in another chapter, give an illuminating analysis of some of 
the fundamental tenets of the two parties. 

Only a few cases came before the Supreme Court during Adams’ Ad- 
ministration and most of those related to minor points of procedure or 
to the jurisdictioh of the federal courts. The total number of cases before 
the Court during the Administrations of Washington and Adams was 
small and required the time of the Judges for only a few weeks each year. 
About one-third of the total of sixty cases involved matters of admiralty 
and maritime affairs or questions growing out of war and foreign rela- 
tions. These were regarded as coming naturally under the jurisdiction 
of the federal courts as the successor of the Court of Appeals under the 
Confederation. But even in this field Pennsylvania was soon to defy 
federal authority. Of the remaining forty cases a major part of them 
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dealt with the explanation and interpretation of minor points of pro- 
cedure growing out of the Judiciary Act or the rules of procedure an- 
nounced by the Court. Only eight cases appear to be of more than passing 
importance. 

During the Administrations of Washington and Adams it was the cus- 
tom in the majority of cases for the Justices to render opinions seriatim. 
Such important issues as were raised in Chisholm v. Georgia ™ Hylton v. 
United States * and Ware v. Hylton™ were determined by a common 
judgment arrived at through different methods of reasoning. No Justice 
had succeeded in becoming the oracle for the judgments and opinions of 
the Court. 

The way of the Supreme Court to a position of respect and prominence 
was beset with difficulties and was marked by reverses which tended to 
shake the confidence of the people in the highest federal tribunal. Chang- 
ing personnel, the mingling of the Justices in politics, and the long, 
wearisome, and sometimes dangerous trips on circuit during the first 
decades had not a little to do with the unpopularity of the Court. Chiefly 
because of the general feeling of uncertainty and distrust, Edmund 
Pendleton of Virginia, Robert Hanson Harrison of Maryland, and 
Charles Cotesworthy Pinckney and Edward Rutledge of South Caro- 
lina declined to accept commissions to positions on the Court. John 
Rutledge of South Carolina, Thomas Johnson of Maryland, John Blair 
of Virginia, and Alfred Moore of North Carolina resigned their posi- 
tions and John Jay of New York and Oliver Ellsworth of Connecticut 
abandoned the office of Chief Justice. With a changing personnel, a re- 
versal of one of the most important decisions by an amendment, with 
very few controversies of importance to pass on, it is not surprising to 
find that the Supreme Court did not make much of an appeal either 
to the interest or to the imagination of the people. The position and 
place of the Supreme Court in the American federal system continued 
to be uncertain and precarious during the Administration of Thomas 
Jefferson. 

Speaking of the federal government, Hamilton wrote: “It must carry 
its agency to the persons of the citizens. It must stand in need of no inter- 
mediate legislations; but must itself be empowered to employ the arm 
of the ordinary magistrate to execute its own resolutions. The majesty 
of the national authority must be manifested through the medium of 
the courts of justice. The government of the Union, like that of each 
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State, must be able to address itself immediately to the hopes and fears 
of individuals; and to attract to its support those passions which have 
the strongest influence upon the human heart .” 97 The Federalist party 
through its leaders aimed to carry out this policy, though in doing so 
they placed an interpretation upon the Constitution which differed no 
doubt in a marked degree from the views of many of those who partici- 
pated in the drafting of the document and a large number of those who 
voted for its ratification. Definite indications of antinationalistic senti- 
ment were shown in the adoption of the Ninth and Tenth Amendments 
confirming the principle of the enumeration of powers to the federal 
government and of the reservations of rights and powers to the states. 
And the announcement by the Supreme Court of the formation through 
the Constitution of an indissoluble union in which the sovereignty of 
the states had been merged and from which it might be inferred that the 
states could not withdraw from the union led to a speedy and emphatic 
reversal of the decision of the Court. Thus, three amendments were 
adopted with the primary purpose of checking the nationalistic ten- 
dencies of the Constitution and of its interpretation by the Federalists 
during Washington’s Administration. When the federal government 
gave authority to the President to suppress the rebels of western Penn- 
sylvania who refused to pay the excise tax on whisky— one of Hamilton's 
measures to bring the government to the people through the revenue 
agents— it was made clear that the resistance of individuals to the en- 
forcement of federal laws would be suppressed, if need be, by force. This 
attempt to assert federal supremacy by an unwarranted display of mili- 
tary power aided in the crystallization of the sentiment for State rights. 
Indeed, the sentiment favorable to separation from the union or seces- 
sion was so common at this time that Washington devoted a large part 
of his Farewell Address to a plea for unity in government and for support 
of the union. Channing believes that one of the main reasons why at- 
tempts to divide the union were unsuccessful was the adoption of the 
first eleven amendments. Though these amendments checked somewhat 
the marked trend toward nationalism, it soon became evident that they 
did not go far enough to adequately protect the rights of the states. The 
closing years of the Administration of John Adams called forth the first 
formal statement of the State rights philosophy. 

Both Hamilton and Jefferson looked to the state legislatures as “not 
only vigilant but suspicious and jealous guardians of the rights of the 
citizens against encroachments from the federal government .” 98 When 
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Jefferson became alarmed at the efforts to enlarge unduly the powers of 
the central government and to foster the interests of selfish minority 
groups, he developed the idea of vigilance into a theory of “sentinelship” 
whereby the states were regarded as the judges of the powers they had 
relinquished to the federal government. Moreover, Jefferson accepted 
and gave concrete application to the doctrine originally approved by 
Hamilton that in political matters and the settlement of ultimate ques- 
tions on the division of powers between the states and the nation the 
Constitution had provided no judge to determine disputes that might 
arise. The Republicans in the election of 1800 denounced the Alien 
and Sedition Acts and in a general way approved the doctrines of the 
Virginia and Kentucky Resolutions. Jefferson's election was rightfully 
looked upon as an endorsement of the State rights interpretation of the 
“federal compact," as it was then commonly called, rather than the na- 
tionalistic interpretation as advocated by the Federalists. “The perma- 
nent significance of the [Kentucky and Virginia] Resolutions," maintains 
Professor Hockett, “is that they gave definite form for the first time to 
the Constitution as a compact made by mutual agreement of States as 
bodies politic. The Resolutions gave new life to the belief in state sov- 
ereignty, and from this time forward it showed great vitality." 09 Upon 
the election of Jefferson the extreme agitation for State rights declined 
until the embargo policy and the nationalist measures accompanying 
the War of 1812 brought the New England states to the verge of secession 
in defense of their sovereign rights and privileges. After this war and 
when the Supreme Court championed the cause of Hamiltonian nation- 
alism, Spencer Roane, John Taylor of Caroline, and Thomas Jefferson 
led the Republicans in their efforts to protect and preserve what were 
regarded as the indefeasible rights and authority of the states. Whether 
or not the Federalists operated within the words and meaning of the 
Constitution as drafted and adopted in 1787-1788, they formed an en- 
during political structure which the Republicans and future political 
parties might transform in certain particulars but which continued to 
serve as the groundwork for a growing and increasingly assertive na- 
tionalism. 100 

09 Homer Carey Hockett, The Constitutional History of the United States, 1776- 
1826 (New York, 1939), pp. 295, 296. 

100 On the Federalist party Morison and Commager comment as follows: “The ex- 
panding forces of American life enveloped and overwhelmed them. Yet those forces 
had been so schooled and molded by twelve years of Federalist rule that, with John 
Marshall presiding at the supreme bench, even Jefferson and his ‘wild men* (as the 
Federalists called them) were unable to do much more than throw the furniture about 
when the session opened.” The Growth of the American Republic (New York, 1937), 
I: *77. 




CHAPTER VI 


Political Views and Theories of 
Constitutional Interpretation of 
Jefferson, Hamilton, and Madison 

P 

JLartisan conflicts and political alignments prevailing 
during the Revolutionary War and the critical period continued with 
only minor modifications during the early administrations of the govern- 
ment under the federal Constitution. Despite a variation in grouping, in 
designations, and in the usual formulations of party policies, the funda- 
mental and underlying division of parties in the United States has been 
manifested from colonial times to date in the clash of opinion and polit- 
ical conflicts between the conservatives, on the one hand, and the liberal, 
democratic, and sometimes radical groups, on the other . 1 Some years ago 
Charles A. Beard described the typical party machine in the United 
States as an effective office-filling and office-controlling device. And from 
the breakup of the early Federalist and Anti-Federalist parties, which, 
roughly at least, followed the normal trend of division between the con- 
servatives and the liberals, the party names— Democrat, Republican, or 
Whig— frequently had little relation to the time-honored classification 
of political groups. But beneath the surface the contests of colonial and 
Revolutionary days continued to be waged between the conservative 
and the liberal and democratic groups. The characteristic devices of the 
conservative Federalist party checks and balances, separation of powers, 
and judicial supremacy gave the rising tide of democracy a fairly free 
rein to play the game of “hide and seek politics”— as Woodrow Wilson 
characterized it— in the choice and control of public officials; but judges, 
as the protectors of personal and property rights, were, in theory at least, 
to be kept as far as possible from the turmoil of parties. It was an inde- 
pendent Judiciary, armed with written constitutions, the principles and 
methods of the common law, and concepts of superiority of judicial in- 
terpretation applicable both to constitutions and laws, that was expected 
to preserve against democratic onslaughts the ramparts of conservatism. 

1 For evidence supporting this statement see Charles A. Beard, Economic Origins of 
Jeffersonian Democracy (New York, 1915). 

D873 
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By the end of the Administration of George Washington, as noted in 
the previous chapter, the lines were clearly drawn in the conflict be- 
tween those who sought a strong, centralized government controlling 
the lives of the people for political and economic ends and those who 
aimed to have the government serve the interests of the people regard- 
less of wealth, class, or position, and especially to limit governmental 
functions so that the individual would have as great a degree of personal 
liberty as possible. 2 

Political cleavages of the Revolutionary War and the critical period be- 
tween the conservatives, on the one hand, and the liberals and radicals, 
on the other, were continued in the clash of opinions and the diversity of 
political practices between the Federalists under the leadership of Alex- 
ander Hamilton and the Democratic-Republicans directed by Thomas 

2 Though somewhat overdrawn, the analyses of party divisions under the Federalist 
regime by Madison and Jefferson are of interest in view of subsequent developments. 

Madison described in 1792 the gradual rise of parties as follows: 

“One of the divisions consists of those, who from particular interest, from natural 
temper, or from the habits of life, are more partial to the opulent than to the other 
classes of society; and having debauched themselves into a persuasion that mankind 
are incapable of governing themselves, it follows with them, of course, that govern- 
ment can be carried on only by the pageantry of military force. Men of these sentiments 
must naturally wish to point the measures of government less to interest of the many 
than of a few, and less to the reason of the many than of their weaknesses. . . . 

“The other division consists of those who believing in the doctrine that mankind 
are capable of governing themselves, and hating hei editary power as an insult to the 
reason and an outrage to the rights of man, are naturally offended at every public 
measure that does not appeal to the understanding and to the general interest of the 
community, or that is not strictly conformable to the principles, and conducive to the 
preservation of republican government.” Primarily the difference between parties, 
thought Madison, lay in their opposing views regarding the ability of men to govern 
themselves. Abbot Emerson Smith, James Madison: Builder (New York, 1937), pp. 187, 
188; see also James Truslow Adams, The Living Jefferson (New York, 1936), pp. 18, 19. 

Jefferson, writing to Mazzei, on April 24, 1796, characterized the situation concerning 
parties as follows: 

“The aspect of our politics has wonderfully changed since you left us. In place of 
that noble love of liberty, and republican government which carried us triumphantly 
through the war, an Anglican monarchical, and aristocratical party has sprung up, 
whose avowed object is to draw over us the substance, as they have already done the 
forms, of the British government. The main body of our citizens, however, remain true 
to their republican principles; the whole landed interest is republican, and so is a great 
mass of talents. Against us are the Executive, the Judiciary, two out of three branches 
of the Legislature, all the officers of the government, all who want to be officers, all 
timid men who prefer the calm of despotism to the boisterous sea of liberty, British 
merchants and Americans trading on British capitals, speculators and holders in the 
banks and public funds, a contrivance invented for the purposes of corruption, and 
for assimilating us in all things to the rotten as well as the sound parts of the British 
model.” Writings (Ford ed., New York, 1896), VII: 75, 76. It was this letter concerning 
which Marshall wrote to Hamilton that “the morals of the author of the letter to 
Mazzei cannot be pure.” Hamilton, Works, ed. by J. C. Hamilton (New York, 1850), 
VI: 502. 
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Jefferson and James Madison. It is impossible to understand the under- 
lying ideas and concepts of constitutional interpretation from 1800 to 
i860 without a consideration of the divergent political views and theo- 
ries of constitutional construction of these great political leaders. Some 
of the most significant of the political principles and practices which 
have prevailed in the United States were largely the product of the 
indefatigable work and the constructive contributions of two of this 
group— Hamilton and Jefferson. Since personal traits had a bearing on 
their political doctrines, a comparison of certain characteristics of the 
two men is appropriate. 

Differences in Personal Characteristics and Attitudes 

Jefferson and Hamilton differed greatly in personal traits and attitudes. 
The former was frank, cordial, and sympathetic in his manner. He had 
confidence in his fellow men and was sanguine in his views of life. He 
despised pomp, ceremony, and court etiquette. As a man of culture he 
took delight in scientific and speculative studies. He was interested in 
plans for the uplift of mankind, and was essentially democratic in his 
point of view and his outlook on life. 8 Differing from the versatile Jef- 
ferson, Hamilton’s mind was powerful only in the consideration of mat- 
ters of government and finance. He had little confidence in the masses, 
and did not deem it desirable to seek equality among men, either social 
or political. 4 Hamilton regarded most men as unfit to govern themselves, 

8 “No other man in all our history,” maintains James Truslow Adams, “has so con- 
tributed to the forming of the American spirit as Jefferson did by his life-long devotion 
to the principles of freedom, equality of opportunity, and of liberalism.” 77 ie Living 
Jefferson , p. 127. 

* Hamilton wrote to Washington that he had long since learned “to hold popular 
opinion of no value.” Works (Const, ed.), VI: 457. We should, he thought, be “rescued 
from democracy.” Cf. John C. Hamilton, Life of Alexander Hamilton (Boston, 1879), 
II: 487. “While property continues to be pretty equally divided, and a considerable 
share of information pervades the community, the tendency of the people’s suffrages 
will be,” Hamilton believes, “to elevate merit even from obscurity. As riches increase 
and accumulate in a few hands, as luxury prevails in society, virtue will be in a greater 
degree considered as only a graceful appendage of wealth, and the tendency of things 
will be to depart from the republican standard. This is the real disposition of human 
nature. . . . 

“It is a harsh doctrine, that men grow wicked in proportion as they improve and 
enlighten their minds. Experience has by no means justified us in the supposition that 
there is more virtue in one class of men than in another. Look through the rich and 
the poor of the community; the learned and the ignorant. Where does virtue pre- 
dominate? The difference indeed consists, not in the quantity, but kind of vices, which 
are incident to the various classes; and here the advantage of character belongs to the 
wealthy. Their vices are probably more favorable to the prosperity of the State than 
those of the indigent, and partake less of moral depravity.” Speeches on the Compro- 
mises of the Constitution, June 21, 1788. The Works of Alexander Hamilton (Const, ed.. 
New York, 1904), II: 26, 27. 
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and believed that the few ought to rule the many. “The people," he said, 
“are turbulent and changing; they seldom judge or determine right." 
As a consequence he urged that the “rich and well-born" should be given 
a permanent place in the government, for “nothing but a permanent 
body can check the imprudence of democracy. Their turbulent and un- 
controllable disposition requires checks." He had little tact, was not 
inclined to take people into his confidence, and often made enemies of 
those who should have been his friends. 

Jefferson was in favor of giving the greatest possible scope to demo- 
cratic rule, believing that the common sense of the people would in the 
long run be the safest guide for public power. He had great confidence 
in his fellow men and favored a full and free expression of opinion on 
all matters . 5 Hamilton considered democratic government to be radi- 
cally defective . 8 To him most men were vicious and should be ruled with 
that theory in mind. He was in favor of repressing popular tendencies 
and keeping democracy restrained by the strong hand of authority. 
According to Jefferson “man was a rational animal, endowed by nature 
with rights, and with an innate sense of justice; and that he could be 
restrained from wrong and protected in right by moderate powers, con- 
fided to persons of his own choice, and held to their duties by depend- 
ence on his own will ." 7 His fundamental postulate was a belief in the 
latent honesty and ability of the average man regardless of social posi- 
tion, education, wealth, or other opportunities. 

Hamilton favored the development of a wealthy class and the encour- 
agement of the industrial and capitalist interests of the country. For, 
with his distrust of democracy, he believed that no government could 
endure which did not become identified with the interests of property. 
The opposition between Jefferson and Hamilton politically had its ori- 
gin in the belief of Jefferson that Hamilton was definitely planning and 
taking whatever steps to him seemed necessary to form a “permanent 
plutocracy based on money." And Jefferson noted that he had “never 
observed men’s honesty to increase with their riches." Though it was 
impossible for Hamilton to secure the type of government he desired, 

5 “Every government degenerates when trusted to the rulers of the people alone. 
The people themselves therefore are its only safe depositories. And to render them 
safe, their minds must be improved to a certain degree." From Notes on Virginia, 
Writings (Ford ed.), IV: 64. At another time he observed that “The mass of the citizens 
is the safest depository of their own rights and especially, that the evils flowing from 
the duperies of the people, are less injurious than those from the egoism of their 
agents.” The Writings of Thomas Jefferson (Mem. ed., Washington, 1905), XX: 23. 

•“Republican government does not admit of a vigorous execution, it is therefore 
bad.” John C. Hamilton, op. cit., II: 488. 

7 Writings (Mem. ed), XV: 441. 
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it was generally conceded that the Constitution of 1787 was drawn in 
accordance with his wish with special provisions designed to favor the 
business and mercantile classes. In contrast to the plans and desires of 
Hamilton, Jefferson opposed monarchy, aristocracy, and special privi- 
leges. Disapproving of the use of corruption as a means of accomplishing 
political results, he hated chicanery and exploitation which were charac- 
teristic of the business practices of his day, and thought that every effort 
should be made to prevent the concentration in a few hands of the major 
part of the financial and economic resources of the country. 

Whereas Jefferson was modest and had to be urged or prevailed upon 
to participate in public life, preferring his home and plantation where 
he could carry out his personal interests and desires, Hamilton had an 
overweening ambition. His aim was to be a prime minister, and, while 
a member of President Washington’s cabinet, he was constantly inter- 
fering with the work of the men in the other departments. When he 
retired to private life he expected to be consulted on all important mat- 
ters. According to James Truslow Adams, “Hamilton saw more clearly 
than Jefferson the springs which move men and the motives by which 
they are led and act. He took a much lower view of human nature than 
Jefferson, and in that he was right. On the other hand, Jefferson saw 
more clearly than Hamilton the ideals which the Americans cherished 
though they might not live up to them in practice.” 8 The differences in 
political views and doctrines of the two men were as marked as the diver- 
gencies in personal characteristics. 

Comparison of Political Views and Doctrines of 
Hamilton and Jefferson 

Hamilton favored a government with an hereditary monarch and ap 
proved of the then constituted English system of government. 9 He pre- 
sented a plan of government to the Constitutional Convention at 
Philadelphia, and in an elaborate argument defended the principles 
embodied in it. He did not expect his plan to be adopted, but offered 
it primarily, as he said, that those favoring Republican principles might 
be prevailed upon “to tone their government as high as possible.” He 
proposed to have senators chosen by electors who were to be elected by 
the people, and the President was to be chosen by the electors to be 
chosen by other electors who were to be selected by landholders. This 
plan, though not seriously considered by the Convention, undoubtedly 

8 The Living Jefferson , p. 211. 

9 See Letters of Gouvemeur Morris cited by Henry S. Randall, The Life of Thomas 
Jefferson (New York, 1858), I: 580 ff. “I believe the British government forms the best 
model the world ever produced.” Hamilton, Works (Const, ed.), I: 400, 401. 
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helped to strengthen the views of the conservative party in the Conven- 
tion. At the close of the Convention, Hamilton signed the Constitution 
for the state of New York with the reflection, however, that no man’s 
ideas were more remote from the plan than were his; but, he inquired, “is 
it possible to deliberate between anarchy and convulsion on one side and 
the chance of good to be expected from this plan on the other?” After 
trying to increase the powers of the central government as provided by 
the Constitution in a period of despondency and despair, he referred to 
the document as “a frail and worthless fabric .” 10 A constitution, Hamil- 
ton insisted, “cannot set bounds to a nation’s wants; it ought not there- 
fore to set bounds to its resources. Unexpected visitations, long and 
ruinous wars, may demand all the possible abilities of the country. Shall 
not our government have power to call these abilities into action? The 
contingencies of society are not reducible to calculations; they cannot 
be fixed or bounded, even in imagination. Will you limit the means of 
your defence when you cannot ascertain the force or extent of the 
invasion ?” 11 

Jefferson, too, was not pleased with the draft of the Constitution as 
prepared by the Convention, and, although he expressed himself in favor 
of its adoption, he took an indifferent attitude, describing his position 
at one time as “nearly a neutral.” Whereas Hamilton feared that the Con- 
stitution did not provide a sufficiently strong and secure government, 
Jefferson looked upon the plan as too strongly centralized and consoli- 
dated, unduly reducing the powers of the states. He was one of the first 
to see that the Constitution had been drawn to carry out the policies 
and to defend the interests of the business and commercial groups as 
against the agricultural interests. Hamilton became an ardent defender 
of the document, undoubtedly believing that it was possible to secure 
a government under it somewhat after the fashion of his own aristocratic 
notions. Jefferson favored conditional acceptance of the Constitution 
with active efforts to secure necessary amendments . 12 As a result of reflec- 

10 Works (Const, ed.), X: 425. See also Claude G. Bowers, Jefferson and Hamilton 
(New York, 1925), p. 29 ff. Hamilton’s distrust of the people and contempt for democ- 
racy, notes Bowers, along with his “reliance on strong government supported by wealth, 
and, if need be sustained by standing armies, were carried by him into the Constitu- 
tional Convention and there proclaimed with all the tremendous force of his per- 
sonality.” 

11 Speech on June 27, 1788, Henry Cabot Lodge, ed.. The Works of Alexander 
Hamilton (New York, 1885-1886), I: 471, 472. 

M “At first I wished that when nine States should have accepted the Constitution, so 
as to ensure us what is good in it, the other four might hold off till the want of the 
bill of rights at least might be supplied. But I am convinced that the plan of Massa- 
chusetts is the best. That is, to accept, and to amend afterwards.” Jefferson to William 
Carmichael, Writings (Ford ed.), V: 25. 
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tion and of the arguments of its proponents, Jefferson was gradually led 
to endorse the Constitution in 1789 as “unquestionably the wisest ever 
yet presented to men." He protested especially against the omission of 
a bill of rights. Some of his proposals were included in the first Ten 
Amendments adopted in 1791. Others, such as the prohibition of mo- 
nopolies, limitations on a standing army, and restraints on the suspen- 
sion of the writ of habeas corpus, were rejected. It was his conviction that 
the republican and democratic principles of the Constitution would 
come to prevail over the features which to him appeared monarchic in 
trend. 33 And though he was to a considerable degree a unionist, it was 
his view that neither the states nor individuals had surrendered all 
sovereign powers to the federal government. 

To those who looked at the Constitution and the federal government 
organized under it, as did Jefferson, Hamilton was molding the Consti- 
tution by “administration” into a living form opposed to his deepest 
convictions. It was part of the policy of Hamilton to see that the Con- 
stitution should be “administered,” that is, developed by interpretation 
rather than by amendment. Senator Lodge, a sympathetic biographer of 
Hamilton, wrote of his policy that it 

was not merely to invigorate an existing political party or to evolve a new one, although 
such a result was incidental, important, and expected. Hamilton's scheme went farther, 
seeking to create a strong and, so far as was possible and judicious, a permanent class all 
over the country, without regard to existing political affiliations, but bound to the 
government as a government, by the strongest of all ties, immediate and personal 
pecuniary interest. . . . The full intent of the policy was to array property on the side 
of the government. That once done, the experiment, Hamilton felt, would succeed, 
and its powers, moreover, might then be much extended. He had been unable to intro- 
duce a class influence into the Constitution by limiting the suffrage for the President 
and Senate with a property qualification, but by his financial policy he could bind 
the existing class of wealthy men, comprising at that day the aristocracy bequeathed 
by provincial times to the new system, and thus, if at all, assure to the property of the 
country a powerful influence upon the government. 14 

Hamilton regarded the states as the bane of our political institutions. 
It was his purpose to reduce their power— to make them, if possible, 
merely administrative districts, in all important respects subservient to 

““It is my principle that the will of the majority should always prevail. If they 
approved the proposed Convention in all its parts, I shall concur in it cheerfully, in 
hopes that they will amend it whenever they shall find it works wrong.” Writings 
(Ford ed.), IV: 479, 480. 

“I see much precious improvement in it, but some seeds of danger which might have 
been kept out of sight of the framers by a consciousness of their own honesty and a 
presumption that all succeeding rulers would be as honest as themselves.” Writings 
(Ford ed.), IV: 484. 

14 Henry Cabot Lodge, Alexander Hamilton (Boston, 1898), pp. 90, 91. 
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and dependent upon the nation. He believed in expanding the powers 
of the national government and hoped that eventually the federal gov- 
ernment might “triumph altogether over the state governments and 
reduce them to an utter subordination, dividing the large States into 
smaller districts." Jefferson looked upon the states as the hope and 
promise of American life. Although a national government was necessary 
and indispensable, in his mind its functions were to be restricted so far 
as practicable to the narrowest limits. International affairs and interstate 
relations were regarded as federal matters, all else, especially those in- 
terests affecting the life, property, health, morals, and prosperity of the 
individual, were to be exclusively within the province of the states. 
Adopting to a certain extent the popular theory of divided sovereignty, 
Jefferson maintained that “the true theory of our Constitution is surely 
the wisest and best, that the States are independent as to everything 
within themselves and united as to everything respecting foreign na- 
tions.” 1 * The states, Hamilton hoped, would be compelled to relinquish 
powers until they would be stripped of all but administrative powers, 
whereas Jefferson wished to see them grow in power and prestige because 
to him they were the bulwarks of democracy against centralization and 
despotism” 

The greatest ability of Hamilton as a constructive statesman was 
shown in the development of the national finances. His fundamental 
measures, including the funding of the debt, federal and state, the estab- 
lishment of a national bank and a mint, a system of taxation comprising 
customs duties and an excise tax, and a plan for the protection of Amer- 
ican manufactures, were largely responsible for the success of the Ad- 
ministrations of Washington and Adams. These measures served to 
establish the credit of the United States with foreign countries and 
added materially to the prestige of the federal authorities at home. They 
established a foundation for the entire governmental system which has 
carried the nation through the stress and trials of a hundred and fifty 
years. 

Hamilton favored the incorporation of a national bank, and in order 

16 Writings (Ford ed.), VII: 451. Foreseeing the encroachment of the state govern- 
ments upon the powers of the national government, Hamilton referred to a disposition 
on his part toward “a liberal construction of the powers of the national government, 
and to erect every fence, to guard it from depredations, which is, in my opinion, con- 
sistent with constitutional propriety.” Works (Lodge ed.), VIII: 263, 264. 

16 To Jefferson it was important to strengthen the state governments, and this could 
not be done by changes in the federal Constitution. He thought “it must be done by 
the States themselves, erecting such barriers at the constitutional line as cannot be 
surmounted either by themselves or by the general government.” Writings (Mem. ed.), 
VIII: 276, 277. 
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to assure President Washington of the constitutionality of his proposal 
wrote an elaborate opinion on the interpretation of the Constitution, in 
which he argued for a loose construction of the Constitution and advo- 
cated the extension of federal authority under a doctrine of implied 
powers. He favored the funding of the state debts because in his opinion 
it would attach to the interest and support of the national government 
a large number of creditors in the states . 17 He recommended and secured 
the enactment of an excise tax because in his judgment the federal gov- 
ernment could thus assert its authority directly in the states. Federal 
officials enforcing federal laws in the states were a prime necessity of the 
nationalism for which Hamilton stood . 18 A national debt, he claimed, if 
not excessive, would be “a national blessing,” “a powerful cement of 
Union,” “a necessity for keeping up taxation,” and “a spur to indus- 
try .” 19 The taxing power of the federal government was held to be plenary 
and complete without any direct limitations. 

According to James Truslow Adams, “The most original feat of Hamil- 
ton was his realization of the fact that not only the national finances but 
the whole form and spirit of the government and fundamental law could 
be altered by a succession of fiscal measures .” 20 Though he favored rapid 
industrialism, the encouragement of tariffs, and the granting of other 
privileges to the commercial classes, Hamilton himself did not foresee 
the huge concentration of wealth and the evils which his own economic 
system did so much to bring about. But his economic ideas— such as rapid 
industrialization, the fostering of immigration, the tariffs and other priv- 
ileges given to certain groups, and above all the alliance between govern- 
ment and the privileged classes as a fundamental principle of political 
practice— were, in the opinion of Adams, “of profound importance in 

17 Regarding state debt assumption, Bowers notes that the largest unpaid debts were 
in the northern states. This fact led Patrick Henry to exclaim that “it seems to be a 
consistent part of a system I have ever dreaded and that the subserviency of Southern 
to Northern interests are written in Capitals on its very front.” Claude G. Bowers, 
Jefferson and Hamilton , pp. 59, 60. 

18 Arguing on this point, Hamilton said: “The more the operations of the national 
authority are intermingled in the ordinary exercise of government, the more the 
citizens are accustomed to meet with it in the common occurrences of their political 
life, the more it is familiarized to their sight and to their feelings, the further it enters 
into those objects which touch the most sensible chords and put in motion the most 
active springs of the human heart, the greater will be the probability that it will con- 
ciliate the respect and attachment of the community.” The Federalist, Works (Lodge 
ed), IX: 161. 

10 Works (Const, ed.). Ill: 40, 45. 

20 James Truslow Adams, The Living Jefferson, p. 229. According to Abbot Emerson 
Smith, Hamilton “created his aristocracy, his group of powerful persons who would 
find it to their interest to support and preserve the national government.” James 
Madison: Builder, p. 160. 
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the insidious growth of that political immorality and lack of virtue 
in the individual citizens which have eaten into our national character 
like cancers. Much of the depravity and greed of our economic and politi- 
cal life is Hamilton's legacy to the Nation ." 21 His work, indeed, laid the 
groundwork for government aid to business and the consequent business 
control of the government. 

On taxation and finance, too, Jefferson was radically opposed to the 
doctrines of Hamilton. He objected to the funding of the state debts, 
finally lending his support to an arrangement with Hamilton which he 
later styled "a trick," and for which he frequently reproached himself. He 
shared the view commonly held at the time that funding the debt at face 
value was planned to bring extraordinary returns to speculators and to 
that group of capitalists which Hamilton was reputed to be serving. His 
opposition to the national bank was voiced in an opinion to Washing- 
ton which presented his views on the meaning of the Constitution and 
the correct method of its interpretation. He regarded the excise tax as 
unnecessary and unduly calculated to arouse the people. He foresaw the 
opposition which resulted in the Whisky Insurrection on account of this 
obnoxious method of taxation. Hamilton's system of protection to Ameri- 
can industries was held to require the exercise of authority beyond the 
jurisdiction of the federal government and was regarded as contrary to 
good policy. Finally Jefferson looked upon a national debt as a curse to a 
country and believed that a sound financial policy must aim to reduce 
the national indebtedness and keep expenditures within the limit of the 
revenues. The federal government, he thought, was limited in the field 
of taxation to the purposes stated in the Constitution. To him the finan- 
cial measures of Hamilton appeared as "artful contrivances for keeping 
moneyed men and the administration in a close and profitable alliance," 
and for the establishment of a permanent plutocracy . 22 

The essential principle of Hamilton's reasoning with xespect to the 

"Adams, op . cit., pp. 237, 238. Hamilton’s plan for the administration of public 
affairs was characterized by Jefferson as a "government of wolves over sheep.” The his- 
torian, Edward Channing, says that Hamilton was on intimate terms with the first 
well-defined group of speculators in American history and, in his opinion, "he was 
the organizer of exploitation, the originator of monopoly; but he did his work at the 
precise moment that exploitation needed to be organized and human ingenuity re- 
quired exaltation by hope of monopoly.” History of the United States (New York, 
1926), IV; 66 and 96. 

18 Abbot Emerson Smith sums up the characteristic differences between the two men 
as follows: "Hamilton stood for the Industrial Revolution, for machines, cities, com- 
merce, stock exchanges, England; Jefferson stood for agriculture, rural life, small hold- 
ings, hard money, France. Hamilton stood for capitalism, Jefferson for the rights of 
property. This was the real economic differences between parties.” James Madison: 
Builder, p. 189. 
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formation of a stable government was predicated on a recognition of 
the class basis for the formation of a civil society and the necessity for the 
adoption of a check and balance theory. Assuming that the most impor- 
tant political conflicts would center around the interests of the few and 
the many and that it was necessary to check the imprudence or follies of 
the people , 28 Hamilton contended that: 

It is of great importance in a republic not only to guard the society against the oppres- 
sion of its rulers, but to guard one part of the society against the injustice of the other 
part. Different interests necessarily exist in different classes of citizens. If a majority be 
united by a common interest, the rights of the minority will be insecure. There are 
but two methods of providing against this evil: the one by creating a will in the com- 
munity independent of the majority — that is, of the society itself; the other, by 
comprehending in the society so many separate descriptions of citizens as will render 
an unjust combination of a majority of the whole very improbable, if not imprac- 
ticable. 24 

The principles which may be regarded as the foundation of the Jeffer- 
sonian philosophy were succinctly stated in his first inaugural address 
as follows: 

It is proper you should understand what I deem the essential principles of our gov- 
ernment and consequently those which ought to shape its administration. I will com- 
press them within the narrowest compass they will bear, stating the general principle, 
but not all its limitations. Equal and exact justice to all men, of whatever station or 
persuasion, religious or political; peace, commerce, and honest friendship with all 
nations, entangling alliances with none; the support of the state governments in all 
their rights, as the most competent administrations of our domestic concerns and the 
surest bulwarks against anti-republican tendencies; the preservation of the general 
government in its whole constitutional vigor as the sheet anchor of our peace at home 
and safety abroad; a jealous care of the right of election by the people — and mild and 
safe corrective of abuses which are lopped by the sword of revolution where peaceable 
remedies are unprovided; absolute acquiescence in the decisions of the majority, the 
vital principle of republics from which is no appeal but to force, the vital principle 
and immediate parent of despotism; a well disciplined militia, our best reliance in 
peace and for the first moments of war, till regulars may relieve them; the supremacy 
of the civil over the military authority; economy in public expense, that labor may be 
lightly burdened; the honest payment of our debts, and sacred preservation of the 
public faith; encouragement of agriculture, and of commerce as its handmaid; the 
diffusion of information and arraignment of all abuses at the bar of the public reason; 

28 Speech in the Federal Convention, June 18, 1787. Works (Const, ed.), I: 401, 402; 
and above, p. 61. 

“Take mankind in general, they are vicious, their passions may be operated upon. . . . 
Take mankind as they are, and what are they governed by? Their passions. . . . Our 
prevailing passions are ambition and interest, and it will ever be the duty of a wise 
government to avail itself of the passions, in order to make them subservient to the 
public good.” From speech in Federal Convention, Works (Const, ed.), I: 408. 

24 Works (Lodge ed.), IX: 325. 
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freedom of religion; freedom of the press, and freedom of person, under the protection 
of habeas corpus, and trial by juries impartially selected. 23 

In this statement of his political principles and philosophy, Jefferson 
indicated the main lines along which his administration of national af- 
fairs was to be directed. It was on the whole a more moderate program 
than his political opponents expected and than many of his enthusiastic 
admirers deemed wise. Instead of a direct attack upon the major Hamil- 
tonian measures which Jefferson disapproved and a program to crush 
the rising tide of aristocracy with its close affiliations with the national 
government, the principles of rationalism, common sense, and democracy 
which seemed so vital to Jefferson, were to replace the Federalist ideas 
and practices by a gradual process of infiltration. Moreover, prompted by 
a spirit of moderation and conciliation, Jefferson hoped that the bitter- 
ness and recriminations which had prevailed in the years preceding his 
election might be mollified and party lines less strictly drawn. For he 
wrote: “In every country where men are free to speak and think differ- 
ences of opinion will arise . . . but these differences, when permitted, as 
in this happy country, to purify themselves by free discussion, are but 
as passing clouds overspreading our land temporarily, and leaving her 
horizon more bright and serene .” 26 The Federalist leaders, he admitted, 
would continue to support wrong and in some instances vicious policies, 
but he thought their followers would gradually decrease in numbers and 
the party itself would disintegrate. Jefferson’s prophecy of the decline 
and fall of the Federalist party was in the course of a few decades to be 
fulfilled. But, on the other hand, Jefferson did not realize how firm, 
solid, and enduring a structure the Federalists had built in the short term 
of their control of the national government. 

25 James D. Richardson, A Compilation of the Messages and Papers of the Presidents 
(Washington, 1911), I: 311, 312. The significance of Jefferson’s contribution to Ameri- 
can politics has been well stated by the historian, Andrew C. McLaughlin, as follows: 
“Whether we like the principles of Jeffersonian freedom or like them not, these are 
the principles which blossomed in America, and made America to be not Europe, but 
itself. To miss that fact is to miss, at the very least, half the story, to be blind to the 
spirit of freedom and hope, the creative spirit of developing liberalism and democracy.” 
In review of Beveridge’s The Life of John Marshall, 7 Amer . Bar Assn . Jour . (May, 
1921), 231-233. 

It is not the Constitution, thinks James Truslow Adams, “but the Declaration of 
Independence, Jefferson’s first inaugural and Lincoln’s Gettysburg address, which 
voice the inarticulate soul of the millions of Americans who in spite, often, of having 
their feet in the mire, have looked aloft and afar to dream the dream of America.” 
The Living Jefferson, p. 305. 

28 Writings (Ford ed.), X: 236. 
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The Federal Judiciary and Divergent Theories 
of Constitutional Interpretation 

There was no issue on which the views of Hamilton and Jefferson were 
more diverse than on the organization and functions of the federal Ju- 
diciary. Hamilton not only advocated complete independence from other 
departments and a life term for the Judges, but he was also one of the 
first proponents of the doctrine that the courts should have authority to 
declare void acts of the legislature deemed in conflict with the Consti- 
tution. In fact, this doctrine was so cogently and forcefully stated in the 
seventy-eighth number of The Federalist that in the implied power doc- 
trine John Marshall had only to adapt the language of Hamilton to the 
cases at hand to lay the foundation in constitutional law for the most 
distinctive features of constitutional interpretation. Hamilton, like many 
other prominent men of the time, looked to the courts as the champions 
of property rights and the bulwark of the aristocratic class which was, in 
his judgment, the only class qualified to take part in the government. A 
Constitution which effectively closed the avenues to change guarded by 
the federal Judiciary through the process of interpretation was one of 
the chief objectives in the program of Hamiltonian Federalism. 

Favoring the convention plan of appointing Judges and providing for 
life tenure, Hamilton argued: 

Whoever attentively considers the different departments of power must perceive 
that, in a government in which they are separated from each other, the Judiciary, 
from the nature of its functions, will always be the least dangerous to the political 
rights of the Constitution; because it will be least in a capacity to annoy or injure 
them. The Executive not only dispenses the honors, but holds the sword of the com- 
munity. The Legislature not only commands the purse, but prescribes the rules by 
which the duties and rights of every citizen are to be regulated. The Judiciary, on the 
contrary, has no influence over either the sword or the purse; no direction either of 
the strength or of the wealth of the society; and can take no active resolution whatever. 
It may truly be said to have neither force nor will, but merely judgment; and must 
ultimately depend upon the aid of the executive arm even for the efficacy of its judg- 
ments. 

This simple view of the matter suggests several important consequences. It proves 
incontestably that the Judiciary is beyond comparison the weakest of the three depart- 
ments of power; that it can never attack with success either of the other two; and that 
all possible care is requisite to enable it to defend itself against their attacks. It equally 
proves that though individual oppression may now and then proceed from the courts 
of justice, the general liberty of the people can never be endangered from that quarter; 
I mean so long as the Judiciary remains truly distinct from both the Legislature and 
the Executive. For I agree that “there is no liberty, if the power of judging be not 
separated from the legislative and executive powers.” And it proves, in the last place, 
that as liberty can have nothing to fear from the Judiciary alone, but would have 
everything to fear from its union with either of the other departments; that as all the 
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effects of such a union must ensue from a dependence of the former on the latter, not- 
withstanding a nominal and apparent separation; that as, from the natural feebleness 
of the judiciary, it is in continual jeopardy of being overpowered, awed, or influenced 
by its coordinate branches; and that, as nothing can contribute so much to its firmness 
and independence as permanency in office, this quality may therefore be justly re- 
garded as an indispensable ingredient in its constitution, and, in a great measure, as 
the citadel of the public justice and the public security. 

The complete independence of the courts of justice is peculiarly essential in a lim- 
ited Constitution. By a limited Constitution I understand one which contains certain 
specified exceptions to the legislative authority; such for instance, as that it shall pass 
no bills of attainder, no ex post facto Laws, and the like. Limitations of this kind can 
be preserved in practice no other way than through the medium of courts of justice, 
whose duty it must be to declare all acts contrary to the manifest tenor of the Con- 
stitution void. Without this, all the reservations of particular rights or privileges 
would amount to nothing. 

Some perplexity respecting the rights of the courts to pronounce legislative acts 
void, because contrary to the Constitution, has arisen from an imagination that the 
doctrine would imply a superiority of the Judiciary to the legislative power. It is 
urged that the authority which can declare the acts of another void must necessarily 
be superior to the one whose acts may be declared void. As this doctrine is of great 
importance in all the American constitutions, a brief discussion of the ground on 
which it rests cannot be unacceptable. 

There is no position which depends on clearer principles than that every act of a 
delegated authority, contrary to the tenor of the commission under which it is exer- 
cised, is void. No legislative act, therefore, contrary to the Constitution, can be valid. 
To deny this would be to affirm that the deputy is greater than his principal; that the 
servant is above his master; that the representatives of the people are superior to the 
people themselves; that men acting by virtue of powers may do not only what their 
powers do not authorize, but what they forbid. 

If it be said that the legislative body are themselves the constitutional judges of 
their own powers, and that the construction they put upon them is conclusive upon 
the other departments, it may be answered that this cannot be the natuial presump- 
tion, where it is not to be collected from any particular provisions in the Constitution. 
It is not otherwise to be supposed that the Constitution could intend to enable the 
representatives of the people to substitute their will to that of their constituents. It 
is far from rational to suppose that the courts were designed to be an intermediate 
body between the people and the legislature, in order, among other things, to keep 
the latter within the limits assigned to their authority. The interpretation of the laws 
is the proper and peculiar province of the courts. A constitution is, in fact, and must 
be regarded by the Judges, as a fundamental law. It therefore belongs to them to 
ascertain its meaning, as well as the meaning of any particular act proceeding from 
the legislative body. If there should happen to be an irreconcilable variance between 
the two, that which has the superior obligation and validity ought, of course, to be 
preferred; or, in other words, the Constitution ought to be preferred to the statute; 
the intention of the people to the intention of their agents. 

Nor does this conclusion by any means suppose a superiority of the judicial to the 
legislative power. It only supposes that the power of the people is superior to both; 
and that where the will of the Legislature, declared in its statutes, stands in opposi- 
tion to that of the people, declared in the Constitution, the Judges ought to be gov- 
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erned by that latter rather than the former. They ought to regulate their decisions 
by the fundamental laws, rather than by those which are not fundamental . . . the 
prior act of a superior ought to be preferred to the subsequent act of an inferior and 
subordinate authority; and that accordingly, whenever a particular statute contra- 
venes the Constitution, it will be the duty of the judicial tribunals to adhere to the 
latter and disregard the former. 27 

As Hamilton's argument forms the groundwork and standard for all 
future efforts to support the peculiar function to be allotted to the 
Judges in the American system of constitutional interpretation, it re- 
quires brief analysis and comment. The argument is founded on the 
assumption that the Judiciary is essentially a weak department and needs 
protection from the other more politically motivated departments and 
that the liberties of the individual may more safely be entrusted to 
Judges rather than to the officers of the other departments. Recognizing 
that the Constitution was a superior and fundamental law— a doctrine 
concerning which there was almost universal agreement— it was assumed 
that such law must be considered as law in the ordinary sense and that 
courts might take jurisdiction to determine whether conflicts had arisen 
between the statutory and constitutional provisions. From the stand- 
point of jurisdiction and interpretation constitutional law and statutory 
law were thus placed on the same plane. Hamilton formulated in its 
essential features the primary method and hypothesis of the mechanical 
school of interpretation. All that was necessary was to place the higher 
and lower law side by side and if there was a conflict the higher law pre- 
vailed, the lower law being ex necessitate invalid. Two other hypotheses 
formed essential links in the argument. First, that although the Court 
passed judgment on the validity of an act given the impress of authority 
of law by two coordinate departments, it did not thereby assert a superior- 
ity over these departments. The Court, it was assumed, was merely doing 
its plain and unmistakable duty as a coordinate branch of the govern- 
ment. Second, though a few life appointees on the bench were expected 
to exercise the prerogative of review, they were in effect carrying out the 
real will of the people in insisting that the Legislature keep within the 
limits assigned by the Constitution.® 

27 The Federalist (Ford ed.), pp. 520-523. 

28 Referring to Hamilton’s arguments in The Federalist relating to the independence 
and superior powers of the Judiciary, J. Allen Smith observes “it is, to say the least, 
strange that the misstatement of historical facts, false analogies and juggling of popular 
catch-words which constitute the defence of the federal Judiciary should have been 
so often referred to as an example of faultless logic and a complete vindication of the 
system. Hamilton’s interpretation of the Constitution as contained in these artides was 
merely for popular consumption, and not a frank and unequivocal expression of what 
he himself really believed.” The Spirit of American Government (New York, 1912), 
PP- 78* 79- 
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Hamilton’s argument was made in defense of the Constitution in which 
he indicated a number of times he had relatively little confidence. Believ- 
ing as he did in government by the few, his model government would 
have followed the general lines of the English monarchy. Not being im- 
pressed with the demand for special rights and privileges on the part of 
the people, it was natural for him to turn to the Judges as the appropriate 
interpreters of constitutional provisions. Moreover, it soon appeared that 
he favored such a plan of judicial review because he believed the Judges 
would aid in the process of expansion of federal powers by construing 
its provisions on broad and loose lines. And, finally, Hamilton looked to 
the Judiciary for effective protection of property and vested rights. Judi- 
cial review of acts of Congress as well as of the state legislature was, then, 
to him, the foundation principle for the establishment of a series of sig- 
nificant checks upon popular government. The popular will might be 
made to prevail through constitutional amendments, but in the opinion 
of Hamilton and other conservatives the method adopted for this purpose 
prevented too free use of this extraordinary authority . 29 

To the claim that the Judges in interpreting the Constitution would 
warp the language to accomplish the objects which to them seemed de- 
sirable, Hamilton replied: 

It can be of no weight to say that the courts, on the pretence of a repugnancy, may sub- 
stitute their own pleasure to the constitutional intentions of the legislature. This might 
as well happen in the case of two contradictory statutes; or it might as well happen 
in every adjudication upon any single statute. The courts must declare the sense of 
the law; and if they should be disposed to exercise will instead of judgment , the con- 
sequence would equally be the substitution of their pleasure to that of the legislative 
body. The observation, if it prove anything, would prove that there ought to be no 
judges distinct from that body. 

If, then, the courts of justice are to be considered as the bulwarks of a limited Con- 
stitution against legislative encroachments, tnis consideration will afford a strong 
argument for the permanent tenure of judicial offices, since nothing will contribute so 
much as this to that independent spirit in the Judges which must be essential to the 
faithful performance of so arduous a duty. 30 

“Though Hamilton stated the theories and postulates involved in the generally 
accepted practice of judicial review of legislative acts, he indicated doubts, so far as 
acts of Congress are concerned, about the nature and scope of such review. Answering 
the question, who was to judge of the necessity and propriety of the laws to be passed 
by Congress, Hamilton replied that the national government would be judge in the 
first instance and the people in the last, thereby neglecting to mention the Judiciary as 
an intermediary authority to interpret the Constitution. Discussing the supremacy 
clause with the phrase requiring acts to be in pursuance of the Constitution, Hamilton 
came near to the acceptance of a doctrine of nullification. It will not follow from this 
provision, he said, ‘‘that acts of the larger society which are not pursuant to its constitu- 
tional powers, but which are invasions of the residuary authorities of the smaller socie- 
ties, will become the supreme law of the land.” The Federalist (Lodge ed.), pp. 192, 193. 

30 The Federalist (Ford ed.), p. 523. Continuing the same line of argument, Hamilton 
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Hamilton not only supported the plan of life-appointed Judges who 
were to be the authoritative interpreters of the provisions of the Con- 
stitution and the correlative principle that the Judges were to aid in 
establishing limits on legislative powers for the protection of property, 
but he also expected the Judiciary to adopt methods of construction 
which would give the federal government a free rein for the expansion 
of national authority. 

In the consideration of the powers of Congress during the Philadelphia 
Convention, Hamilton proposed that Congress should have the authority 
“to legislate in all cases for the general interest of the Union.” Failing to 
secure approval for such broad powers, Hamilton believed that in essence 
the same authority might be interpreted as comprehended within the 
phrase included under the taxing powers of Congress “to provide for the 
common defense and the general welfare.” In his report to Congress on 
manufactures in 1791, Hamilton, as has been noted, argued that Con- 
gress could appropriate money for any object which concerns the general 
welfare. Thwarted in his attempt to give unlimited legislative powers to 
Congress in the Convention, he sought to secure the same result by his 
construction of the words “general welfare.” 

But the first direct clash of opinion between Hamilton and Jefferson 
came when the Secretary of Treasury proposed the establishment of a 
national bank, as one of the features of his financial program. President 
Washington submitted the question of the constitutionality of such a 
measure to the members of his cabinet. In his reply Jefferson said: 

I consider the foundation of the Constitution as laid on this ground: That “all powers 
not delegated to the United States, by the Constitution, nor prohibited by it to the 
States, are reserved to the States or to the people” [Tenth Amendment]. To take a single 
step beyond the boundaries thus specially drawn around the powers of Congress, is to 
take possession of a boundless field of power, no longer susceptible of any definition. 

The incorporation of a bank, and the powers assumed by this bill, have not, in my 
opinion, been delegated to the United States by the Constitution. 

I. They are not among the powers specially enumerated. . . . 

II. Nor are they within either of the general phrases, which are the two following: 

1. To lay taxes to provide for the general welfare of the United States, that is 
to say, “to lay taxes for the purpose of providing for the general welfare”. . . 


said: “It may in the last place be observed that the supposed danger of judiciary en- 
croachments on the legislative authority, which has been upon many occasions reit- 
erated, is in reality a phantom. Particular misconstructions and contraventions of the 
will of the legislature may now and then happen; but they can never be so extensive 
as to amount to an inconvenience, or in any sensible degree to affect the order of the 
political system. This may be inferred with certainty, from the general nature of the 
judicial power, from the objects to which it relates, from the manner in which it is 
exercised, from its comparative weakness, and from its total incapacity to support its 
usurpations by force.” Ibid., p. 542. 
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This grant of power, said Jefferson, does not give Congress power to 
do anything they may wish for the general welfare, but only to lay taxes 
for that purpose. If this is a general grant of power all of the specific 
enumerations of power become meaningless. And he continued: 

It would reduce the whole instrument to a single phrase, that of instituting a Con- 
gress with power to do whatever would be for the good of the United States. . . . Cer- 
tainly no such universal power was meant to be given them. It was intended to lace 
them up straightly within the enumerated powers, and those without which, as means, 
these powers could not be carried into effect. It is known that the very power now 
proposed as a means was rejected as an end by the Convention which formed the 
Constitution. . . . 

2. The second general phrase is, “to make all laws necessary , and proper for 
carrying into execution the enumerated powers.’* But they can all be carried into 
execution without a bank. A bank therefore is not necessary , and consequently not au- 
thorized by this phrase. 

It has been urged that a bank will give great facility or convenience in the collection 
of taxes. Suppose this were true: yet the Constitution allows only the means which 
are “necessary ” not those which are merely “convenient” for effecting the enumerated 
powers. If such a latitude of construction be allowed to this phrase as to give any 
non-enumerated power, it will go to every one, for there is not one which ingenuity 
may not torture into a convenience in some instance or other; to some one of so long 
a list of enumerated powers. It would swallow up all the delegated powers, and reduce 
the whole to one power, as before observed. Therefore it was that the Constitution 
restrained them to the necessary means, that is to say, to those means without which the 
grant of power would be nugatory. 81 

Madison also agreed with Jefferson that the language of the Constitu- 
tion did not warrant the establishment of a national bank, and, in a 
speech in the House of Representatives on April 6, 1796, remarked that 
according to his memory a motion had been made and negatived in the 
federal Convention for giving Congress a power to grant charters of in- 
corporation.* 3 

In replying to the arguments of Jefferson and Madison on the consti- 
tutionality of a proposal to establish a national bank, Hamilton claimed 
that this general principle is inherent in the very definition of govern- 
ment, namely, “that every power vested in a government is in its nature 
sovereign, and includes by force of the term , a right to employ all the 
means requisite and fairly applicable to the attainment of the ends of 
such power, and which are not precluded by restrictions and exceptions 

81 Writings (Ford ed.), V: 284-289. 

88 Max Farrand, ed.. The Records of the Federal Convention of 1787 (New Haven, 
1923), III: 373. Madison’s motion “to grant charters of incorporation where the interest 
of the United States might require and the legislative provisions of individual States 
may be incompetent,” after being specified and limited to the case of canals was de- 
feated by a vote of 3 states to 8. Farrand, op . cit., II: 615, 616. 
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specified in the Constitution; or not immoral, or not contrary to the 
essential ends of political society.” 

Following this line of reasoning, Hamilton thought that in addition 
to the powers expressly granted to the federal government there were 
implied or resulting powers without which the government could not 
function effectively. Hence, when the Constitution referred to “laws 
necessary and proper for carrying into execution the foregoing powers,” 
necessary meant not merely those things without which the government 
could not function but all means which are “needful, requisite, inci- 
dental, useful or conducive to” the carrying out of the express powers. 
The criterion of what is constitutional, then, is, maintained Hamilton, 
“the end to which the measure relates as a means. If the end be clearly 
comprehended within any of the specified powers, and if the measure 
have any obvious relation to that end and is not forbidden by any par- 
ticular provision of the Constitution, it may safely be deemed to come 
within the compass of national authority .” 88 It was this argument in 
particular to which Madison took exception . 84 

The opposition to the establishment of a national bank led Hamilton 
to defend the proposition that sovereignty, for certain purposes at least, 
was confided to the national government. Writing to Robert Morris, he 
contended that it was necessary for those who opposed the exercise of 
such a power 

to show that a rule which, in the general system of things, is essential to the preserva- 
tion of the social order, is inapplicable to the United States. . . . 

If it would be necessary to bring proof to a proposition so dear, as that which 
affirms that the powers of the federal government, as to its objects were sovereign, 
there is a dause of its Constitution which would be decisive. It is that which dedares 
that the Constitution, and the laws of the United States made in pursuance of it, and 
all treaties made, or which shall be made, under their authority, shall be the supreme 
law of the land. The power which can create the supreme law of the land in any case, 
is doubtless sovereign as to such case. 

This general and indisputable principle puts at once an end to the abstract question, 
whether the United States have power to erect a corporation; that is to say, to give a 
legal or artificial capacity to one or more persons, distinct from the natural. But it is 

“Writing to Robert Morris, Hamilton observed: “It is not denied that there are 
implied, as well as express powers, and that the former are as effectually delegated as 
the latter. And for the sake of accuracy it shall be mentioned that there is another dass 
of powers, which may be properly denominated resulting powers. It will not be 
doubted that if the United States should make a conquest of any of the territories of 
its neighbors, they would possess sovereign jurisdiction over the conquered territory. 
This would be rather a result from the whole mass of the powers of the government, 
and from the nature of political society, than a consequence of either of the powers 
specially enumerated.” Works (Lodge ed.), Ill: 184. 

84 See below, pp. 211, 376. 
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unquestionably incident to sovereign power to erect corporations, and consequently to 
that of the United States, in relation to the objects intrusted to the management of 
the government.* 

Jefferson not only argued against the constitutionality of the proposal 
to establish a national bank but he also came to a different conclusion 
from that of Hamilton regarding the authority of the courts to declare 
legislative acts void. During the Revolutionary period, being concerned 
primarily with the preservation of personal and individual liberties, 
Jefferson was inclined to favor a judicial power which “ought to be dis- 
tinct from both the legislative and executive, and independent upon 
both, that so it may be a check upon both, as both should be checks upon 
that.” 80 Approving the desirability of a check on public powers, he in- 
cluded in his draft for a constitution for Virginia in 1783 a plan for a 
council of revision. And favoring a bill of rights for the federal Consti- 
tution, Jefferson wrote to Madison as follows: 

In the arguments in favor of a declaration of rights, you omit one which has great 
weight with me, the legal check which it puts into the hands of the Judiciary. This is 
a body, which if rendered independent and kept strictly to their own department 
merits great confidence for their learning and integrity. In fact what degree of con- 
fidence would be too much for a body composed of such men as Wythe, Blair and 
Pendleton? 37 

In the same letter referring to the federal Constitution, he noted that 
“this instrument forms us into one state as to certain objects, and gives 

85 Works (Lodge ed.). Ill: 181, 182. 

Concerning the debate on the constitutionality of Hamilton’s proposal to establish a 
national bank, John Marshall remarked that the “wishes, affections, and general 
theories” of the disputants had a decisive influence with respect to their arguments. 
Thus, in Marshall’s opinion, personal and political factors played a prominent part in 
the determination of a constitutional issue. Jt was without doubt the same factors 
which influenced Marshall when later as Chief Justice he was called upon to pass 
judgment on similar constitutional questions. See Charles A. Beard, Economic Origins 
of Jeffersonian Democracy (New York, 1915), p. 159. 

33 See letter to George Wythe, July, 1776, Writings (Ford ed.), II: 59. In his notes on 
Virginia, Jefferson commented as follows: 

“All the powers of government, legislative, executive, and judiciary, result to the 
legislative body. The concentrating of these in the same hands is precisely the defini- 
tion of despotic government. It will be no alleviation that these powers will be exer- 
cised by a plurality of hands, and not by a single one. One hundred seventy-three 
despots would surely be as oppressive as one. Let those who doubt it turn their eyes on 
the republic of Venice. As little will it avail us that they are chosen by ourselves. An elec- 
tive despotism was not the government we fought for, but one which should not only be 
founded on free principles, but in which the powers of government should be so 
divided and balanced among several bodies of magistracy, as that no one could tran- 
scend their legal limits, without being effectually checked and restrained by the others.” 
Writings (Ford ed.). Ill: 223. 

91 Writings (Mem. ed.), VI: 132, 133. 
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us a legislative and executive body for these objects. It should therefore 
guard us against their abuses of power within the field submitted to 

them The Executive in our government is not the sole, it is scarcely 

the principal object of my jealousy. The tyranny of the Legislatures 
is the most formidable dread at present, and will be for long years. That 
of the Executive will come in its turn, but it will be at a remote period.” 88 
Though Jefferson thought that the laws of the land administered by 
upright Judges would protect individuals from the exercise of powers 
unauthorized by the Constitution, he anticipated that public officers 
would seek to increase their powers; and, hence, he favored the principle 
that the powers of government should be divided and balanced among 
several “bodies of magistracy,” so that no one of them could transcend 
their legal limits without being effectually checked by the others. It was, 
however, limitations on the powers of officials and not on the powers of 
the people that Jefferson wished to see established. The Federalists, on 
the other hand, were primarily concerned that checks be placed on popu- 
lar authority and control. 

When it was maintained, however, in the controversy over the Alien 
and Sedition Acts and over the Judiciary Repeal Act, that the judicial 
department was to have the authority to place a final and authoritative 
interpretation upon the Constitution to which all other departments 
must submit, Jefferson became an uncompromising critic of the Supreme 
Court. He insisted that not a word in the Constitution had given the 
power of final interpretation of that instrument to the Judges rather 
than to the Executive or Legislative branches. 88 In a paragraph omitted 
from the final draft of his message to Congress on December 8, 1801, 
Jefferson noted that: 

Applications from different persons suffering prosecution under the act usually 
called the Sedition Act, claimed my early attention to that instrument. Our country 
has thought proper to distribute the powers of its government among three equal and 
independent authorities, constituting each a check on one or both of the others, in all 
attempts to impair its Constitution. To make each an effectual check, it must have 

88 Writings (Mem. ed.), II: 163. 

89 Edward S. Corwin, making the usual charge of inconsistency in Jefferson’s earlier 
and later views on judicial review, says: “I cannot find that Jefferson ever actually 
denied the right of the Supreme Court to judge of the validity of acts of Congress.” It 
was obviously not to judicial review of Congressional acts to which Jefferson objected, 
but to the somewhat arrogant claims of superiority of the decisions of the courts over 
the views of the other coordinate departments on matters of constitutional construction 
and on the settlement of political questions. See chap, i, above, p. 23, and Corwin, 
“The Supreme Court and Unconstitutional Acts of Congress,” 4 Mich. Law Rev. (June, 
1906), 629; also Charles Warren, The Supreme Court in United States History (Boston, 
1922), I: 264 ff. 
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a right in cases which arise within the line of its proper functions, where, equally with 
the others, it acts in the last resort and without appeal, to decide on the validity of an 
act according to its own judgment, and uncontrolled by the opinions of any other de- 
partment. We have accordingly, in more than one instance, seen the opinions of 
different departments in opposition to each other, and no ill ensue. The Constitution 
moreover, as a further security for itself, against violation even by a concurrence of 
all the departments, has provided for its own reintegration by a change of the persons 
exercising the functions of those departments. Succeeding functionaries have the same 
right to judge of the conformity or non-conformity of an act with the Constitution, as 
their predecessors who passed it. For if it be against that instrument it is a perpetual 
nullity. Uniform decisions indeed, sanctioned by successive functionaries, by the public 
voice, and by repeated elections would so strengthen a construction as to render highly 
responsible a departure from it. On my accession to the administration, reclamations 
against the Sedition Act were laid before me by individual citizens, claiming the pro- 
tection of the Constitution against the Sedition Act. Called on by the position in which 
the Nation had placed me, to exercise in their behalf my free and independent judg- 
ment, I took the act into consideration, compared it with the Constitution, viewed 
it under every aspect of which I thought it susceptible, and gave to it all the attention 
which the magnitude of the case demanded. On mature deliberation, in the presence of 
the Nation, and under the tie of the solemn oath which binds me to them and to my 
duty, I do declare that I hold that act to be in palpable and unqualified contradiction 
to the Constitution. Considering it then as a nullity, I have relieved from oppression 
under it those of my fellow-citizens who were within the reach of the functions con- 
fided to me. 40 In recalling our footsteps within the limits of the Constitution, I have 
been actuated by a zealous devotion to that instrument. It is the ligament which binds 
us into one Nation. It is, to the national government, the law of its existence, with 
which it began, and with which it is to end. Infractions of it may sometimes be com- 
mitted from inadvertence, sometimes from the panic, or passions of a moment. To 
correct these with good faith, as soon as discovered, will be an assurance to the States 
that, far from meaning to impair that sacred charter of its authorities, the general 
government views it as the principle of its own life. 41 

From this excerpt it appears that Jefferson ascribed to each depart- 
ment the power to judge for itself, ‘ within the line of its proper func- 
tions/* the constitutionality of the acts of the other departments. Again, 

"At another time Jefferson wrote that “I discharged every person under punish- 
ment or prosecution under the Sedition Law, because I considered, and now consider, 
that law to be a nullity, as absolute and as palpable as if Congress had ordered us to 
fall down and worship a golden image.” Letter of July 22, 1804, to Mrs. Adams, in 
Memoir, Correspondence, and Miscellanies from the Papers of Thomas Jefferson, ed. by 
Thomas Jefferson Randolph (2d ed., Boston, 1830), IV: 23. 

"Jefferson MSS. Library of Congress; quoted in Albert J. Beveridge, The Life of 
John Marshall (Boston, 1919), III, Appendix A, pp. 605, 606. See also Gilbert Chinard, 
Thomas Jefferson (Boston, 1929), p. 383. This passage was first brought to public at- 
tention by Charles A. Beard in the Economic Origins of Jeffersonian Democracy, pp. 
454, 455. This paragraph was included in the rough draft of Jefferson’s first inaugural 
address but was finally omitted as indicated on the margin because “capable of being 
chicaned, and furnishing something to the opposition to make a handle of. It was 
thought better that the message should be dear of everything which the public might 
be made to misunderstand.” 
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in another reference to the Sedition Act, Jefferson asserted the same 
doctrine. Writing to Mrs. John Adams in 1804, Jefferson said: 

You seem to think it devolved on the Judges to decide on the validity of the Sedition 
Law. But nothing in the Constitution has given them a right to decide for the Execu- 
tive, more than to the Executive to decide for them. Both magistracies are equally in- 
dependent in the sphere of action assigned to them. The Judges, believing the law 
constitutional, had a right to pass a sentence of fine and imprisonment; because that 
power was placed in their hands by the Constitution. But the Executive, believing the 
law to be unconstitutional, was bound to remit the execution of it; because that power 
has been confided to him by the Constitution. That instrument meant that its coordi- 
nate branches should be checks on each other. But the opinion which gives to the 
Judges the right to decide what laws are constitutional, and what not, not only for 
themselves in their own sphere of action, but for the Legislature and Executive also, 
in their spheres, would make the Judiciary a despotic branch. 42 

The purchase of Louisiana and the subsequent government of the ter- 
ritory acquired put to the test some of Jefferson’s ideas relating to con- 
stitutional interpretation. When the opportunity was presented to secure 
for a relatively small payment an extensive addition to the territory then 
under the jurisdiction of the United States, Jefferson authorized the 
representatives of the nation to conclude a treaty for the acquisition of 
Louisiana. This treaty, wrote Jefferson, 

must of course be laid before both Houses, because both have important functions to 
exercise respecting it. They, I presume, will see their duty to their country in ratifying 
and paying for it, so as to secure a good which would otherwise probably be never 
again in their power. But I suppose they must then appeal to the Nation for an 
additional artide to the Constitution, approving and confirming an act which the 
Nation had not previously authorized. The Constitution has made no provision for 
our holding foreign territory, still less for incorporating foreign nations into our Union. 
The Executive in seizing the fugitive occurrence which so much advances the good of 
their country, have done an act beyond the Constitution. The Legislature in casting 
behind them metaphysical subtleties, and risking themselves like faithful servants, must 
ratify and pay for it, and throw themselves on their country for doing for them un- 
authorized what we know they would have done for themselves had they been in a 
situation to do it. It is the case of a guardian, investing the money of his ward in 
purchasing an important adjacent territory; and saying to him when of age, I did 
this for your good; I pretend to no right to bind you: you may disavow me, and I must 
get out of the scrape as I can: I thought it my duty to risk myself for you. But we shall 
not be disavowed by the Nation, and their act of indemnity will confirm and not 
weaken the Constitution, by more strongly marking out its lines. 48 

In accordance with the views suggested in this letter, Jefferson had 
a draft prepared for a constitutional amendment; but the members of 
Congress, fearing that the delay in confirming the provisions of the 
treaty by the cumbersome method of amendment to the Constitution 

42 Writings (Ford ed.), VIII: 311. 

48 Writings (Ford ed.), VIII: 244. 
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might result in Napoleon's withdrawal of the proposal to sell the terri- 
tory, preferred to give their approval to the treaty and to drop the plan 
to amend the Constitution. Some years later when Jefferson's conduct 
in this connection was criticized, he justified his action under what has 
come to be known as the emergency power doctrine. The question pro- 
posed, said he, 

whether circumstances do not sometimes occur, which make it a duty in officers of 
high trust, to assume authorities beyond the law, is easy of solution in principle, but 
sometimes embarrassing in practice. A strict observance of the written laws is doubt- 
less one of the high duties of a good citizen, but it is not the highest. The laws of 
necessity, of self-preservation, of saving our country when in danger, are of higher 
obligation. To lose our country by a scrupulous adherence to written law, would be 
to lose the law itself, with life, liberty, property and all those who are enjoying them 
with us; thus absurdly sacrificing the end to the means. 

The line of discrimination between the instances when an officer 
should follow the strict letter of the law and those rare occasions when 
there is warrant to overleap the law, Jefferson admits, is difficult to draw; 
but he thinks “the good officer is bound to draw it at his own peril and 
throw himself on the justice of his country and the rectitude of his 
motives .'' 44 

Thus, it is claimed that Jefferson, like Hamilton, was willing to stretch 
the scope of constitutional grants to accomplish what he deemed worthy 
national objects. In evaluating this precedent, for which Jefferson has 
been condemned for violating his own canons of constitutional construc- 
tion, it is well to note that although Jefferson presented in its most cogent 
form the doctrine of a strict or narrow interpretation of the grants of 
power to the federal government, there were other political doctrines 
more fundamental and pervasive which influenced his conduct as Presi- 
dent. Laws and constitutions were mere instruments or means to carry 
out the wishes of the people. He preferred a strict construction of con- 
stitutional grants to the federal government because he believed the 
people of the states desired and expressly provided for the retention of 
the more important powers of government in their own hands. If by a 
clear expression of their will the people were willing to transfer particu- 
lar powers to the federal government he would not object. His disposi- 
tion to bow to the superior will of the people and to mold constitutions 
freely to accord with that will is shown in his comments on the process 
of constitutional amendment for the state of Virginia, as follows: 

Some men look at constitutions with sanctimonious reverence, and deem them like the 
arc of the covenant, too sacred to be touched. They ascribe to the men of the preceding 

44 Letter to John B. Colvin, September 20, 1810, Writings (Ford ed.. New York, 1898), 
IX: 279-282. 
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age a wisdom more than human, and suppose what they did to be beyond amendment. 
I knew that age well; I belonged to it, and labored with it. It deserved well of its coun- 
try. It was very like the present, but without the experience of the present; and forty 
years of experience in government is worth a century of book-reading; and this they 
would say themselves, were they to rise from the dead. I am certainly not an advocate 
for frequent and untried changes in laws and constitutions. I think moderate im- 
perfections had better be borne with; because, when once known, we accommodate 
ourselves to them, and find practical means of correcting their ill effects. But I know 
also, that laws and institutions must go hand in hand with the progress of the human 
mind. As that becomes more developed, more enlightened, as new discoveries are 
made, new truths disclosed, and manners and opinions change with the change of 
circumstances, institutions must advance also and keep pace with the times. We might 
as well require a man to wear still the coat which fitted him when a boy, as civilized 
society to remain ever under the regimen of their barbarous ancestors. . . . Let us, as 
our sister States have done, avail ourselves of our reason and experience, to correct 
the crude essays of our first and unexperienced, although wise, virtuous, and well 
meaning councils. And, lastly, let us provide in our constitution [that of Virginia] for its 

revision at stated periods. What these periods should be, nature herself indicates 

[Every generation of nineteen years.] If this avenue [of legal revision] be shut to the 
call of sufferance, it will make itself heard through that of force, and we shall go on, 
as other nations are doing, in the endless circle of oppression, rebellion, reformation; 
and oppression, rebellion, reformation, again; and so on forever. 45 

By this time, Jefferson had come to feel that the peculiar security of 
the American people was in the possession of a written constitution; but 
he did not wish to make the document “blank paper by construction.” 
He preferred to go on perfecting the document by amendment and, if 
necessary, increasing the powers of the federal government so far as 
time and trial demonstrated its powers to be inadequate. Since each gen- 
eration has a right to choose for itself the form of government it believes 
most promotive of its own happiness, a constitution should be changed 
every nineteen or twenty years “so that it may be handed on, with peri- 
odical repairs, from generation to generation, to the end of time, if 
anything human can so long endure .” 48 Thus, the written Constitution 
was, according to the views of Jefferson, to change by the natural and 
normal processes of amendment and revision, rather than by the covert 
and indirect method proposed by Hamilton— the method of judicial 
construction. 

Though the opinions of James Madison relating to constitutional con- 
struction accord in the main with those of Jefferson, there are differences 
in point of view which are of peculiar interest. In the federal Conven- 

45 Letter to Samuel Kercheval, July 12, 1816, Writings (Ford ed.), X: 42-44. 

48 Writings (Mem. ed.), X; 419 and XV; 42. At another time he wrote; “I set out on 
this ground, which I suppose to be self-evident, that the earth belongs in usufruct to 
the living; that the dead have neither powers nor rights over it.” Writing (Mem. ed.), 
VII: 454. 
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tion, and until the early years of Washington's Administration, James 
Madison was in most respects a nationalist. He disapproved during the 
Convention debates some of the most important provisions which were 
incorporated in the draft of the Constitution, but he favored the adop- 
tion of the Constitution and argued ably in its defense. After the gov- 
ernment was put into operation it was not long until he took issue with 
Washington and Hamilton because he believed they were aiming to 
secure by indirection powers for the federal government which the Con- 
vention had deliberately and expressly refused to grant. Speaking of the 
gradual evolution of Madison's thought in the direction of the forma- 
tion of a strong central government, Abbot Emerson Smith observes that 
“the construction of this system meant . . . that building of a social order 
in which commerce and finance, merchants and bankers, might rise to 
a position of dominance. It meant the eventual destruction of the social 
and economic system out of which Madison had come and for which 
he stood." Not long after 1789 Madison realized that “he had helped 
to create something which held disastrous possibilities for him and his 
kind." 47 

Madison was the first to object to what he regarded as Hamilton's de- 
sire to “administer" the government in the form he desired it to take. 
Madison later observed that it was his wish “to make it conform to the 
Constitution as understood by the Convention that produced and rec- 
ommended it, and particularly by the state conventions that adopted 
it." 48 During the debate over Hamilton's proposal to establish a national 
bank, Madison wrote that the arguments in favor of the bank increased 
his dislike for it because “they were founded on remote implications, 
which strike at the very essence of the government as composed of limited 
and enumerated powers." 49 Commenting on Hamilton's proposal in his 
report on manufactures that Congress can do whatever in its discretion 
can be done by money and will promote the general welfare, Madison 
wrote to Pendleton, “I consider it myself as subverting the fundamental 
and characteristic principle of the government; as contrary to the true 
and fair, as well as the received construction, and as bidding defiance 
to the sense in which the Constitution is known to have been proposed, 
advocated, and adopted, the government is no longer a limited one, pos- 
sessing enumerated powers, but an indefinite one, subject to particular 
exceptions." 80 Madison's opposition to Hamilton's proposals grew more 
pronounced as he became convinced that there was a deliberate inten- 

47 Smith, James Madison : Builder, p. 94. 

48 Randall, The Life of Thomas Jefferson, III: kqk. 

48 Smith, op. cit., p. 176. 

50 Smith, op. cit., p. 182. 
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tion on the part of the Federalists to create a “moneyed interest” which 
was expected to be the most powerful support of the government. 
Though Madison preceded Jefferson in his attacks on the Hamiltonian 
system, it was Jefferson who made the attack popular and became the 
leader of the opposition party. For this reason it is customary to contrast 
the Hamiltonian and Jeffersonian theories of constitutional construction 
and to treat the views of Madison as supporting and amplifying those 
of Jefferson. 

Madison's Views on Constitutional Interpretation 

Agreeing with most other men of the time, Madison believed that gov- 
ernmental authority should be limited by a superior or fundamental 
law. He regarded the Constitution as the formulation of such a superior 
law, and he considered the courts as better qualified than other de- 
partments of the government to expound the ordinary meaning of the 
provisions of the Constitution. Thus, Madison noted in the course of 
the Convention debates that “a law violating a constitution established 
by the people themselves would be considered by the Judges as null 
and void .” 51 

In his earlier views on judicial review of legislative acts, Madison ap- 
pears to be chiefly concerned with two phases of the exercise of this 
authority, namely, the protection and preservation of individual rights 
and the necessary control over certain state acts. Speaking of the power 
of the courts with respect to the amendments designed to constitute a 
bill of rights, Madison observed that as “independent tribunals of justice 
the courts would consider themselves in a peculiar manner the guard- 
ians of those rights; they will be an impenetrable bulwark against every 
assumption of power in the Legislative or Executive; they will be natu- 
rally led to resist every encroachment upon rights expressly stipulated 
for in the Constitution by the declaration of rights .” 52 

Recognizing that the states had other methods than a judicial recourse 
to assert their rights, Madison thought the jurisdiction claimed for the 
federal Judiciary is truly “the only defensive armor of the federal gov- 
ernment, or, rather, for the Constitution and laws of the United States. 
Strip it of that armor, and the door is wide open for nullification, anar- 
chy, and convulsion .” 58 To him the natural and reasonable method for 
the settlement of controversies between the nation and the states for the 
controversies that might arise in the normal course of the administration 

51 Farrand, op. cit., II: 93. 

52 Annals of Congress, I: 439. 

63 Writings (Cong, ed.), IV: 296, 297. 
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of public affairs was an appeal to the federal Judiciary . 64 For the settle- 
ment of major issues concerning the division of powers and for con- 
troversies tinged with questions of policy and expediency, he turned 
elsewhere for an official recourse. 

Though Madison accepted the principle of judicial review of legisla- 
tive and administrative acts, the limitations with which he surrounded 
the exercise of such authority are especially significant. In the federal 
Convention, Madison expressed doubt regarding the advisability of a 
grant of judicial power to apply generally to cases arising under the 
Constitution and thought that jurisdiction should be limited to “cases 
of a judiciary nature” or what we would consider today as justiciable 
questions. “The right of expounding the Constitution in cases not of 
this nature,” he said, “ought not to be given to that department .” 55 And 
he frequently referred to the principle that Congress is the judge of the 
expediency of the means or measures to carry out the powers granted 
to it by the Constitution. For, said he, “The Court certainly cannot be 
so; a question, the moment it assumes the character of mere expediency 
or policy, being evidently beyond the reach of judicial cognizance .” 66 
Indicating his disapproval of a general doctrine of judicial review, he 
commented on a proposal for a council of revision in Virginia similar to 
that of New York to the effect that 

it should not be allowed to the Judges or the Executive to pronounce a law thus 
enacted unconstitutional and invalid. In the state constitutions, and, indeed, in the 
federal one also, no provision is made for the case of a disagreement in expounding 
them; and as the courts are generally the last in making the decision, it results to them, 
by refusing or not to execute a law, to stamp it with its final character. This makes 
the judiciary department paramount in fact to the legislature, which was never in- 
tended and can never be proper. 57 

The Supreme Court of the United States should not, he thought, have 
authority to decide controversies between the central government and 
the states so far as the delineation of the respective spheres of each is 
concerned. As a safeguard against transgressions of the rights of the states 
by the federal government and as a check upon the exercise of powers 
in excess of the constitutional grants, the protection to be afforded by 
the judicial department was considered ineffectual. In such cases and 

54 “It is true that, in controversies relating to the boundary between the two juris- 
dictions, the tribunal which is ultimately to decide, is to be established under the 
general government . . . some such tribunal is clearly essential to prevent an appeal to 
the sword and a dissolution of the compact.” Madison, in The Federalist (Ford ed.), 
XXXIX: 251. 

85 Farrand, op. cit., II: 430. 

88 Writings (Hunt ed.), VIII: 449. 

57 Writings (Cong, ed., 1865), I: 194. 
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no matter from what department the violation proceeded, the people 
in the states, as the parties to the constitutional compact, had the ulti- 
mate right to decide the nature of the violation and the remedy to be 
imposed. In the report on the Virginia Resolutions he stated his doctrine 
as follows: 

The States, then, being the parties to the constitutional compact, and in their sover- 
eign capacity, it follows of necessity that there can be no tribunal above their authority 
to decide, in the last resort, whether the compact made by them be violated; and con- 
sequently, as the parties to it, they must themselves decide, in the last resort, such 
questions as may be of sufficient magnitude to require their interposition. 68 

By this reasoning the people of the states, having been the original source 
of the division of sovereignty between the nation and the states, retain 
the right, in extreme cases, to settle issues pertaining to that division. 
Madison, however, denied the right of the individual state to nullify 
federal laws. Only the states collectively could construe the constitu- 
tional compact . 60 

Madison also denied that the courts had authority to decide issues with 
any degree of finality when major departments of the government were 
concerned. The three branches of the government were made coordinate 
by the Constitution and were equally bound to support the Constitu- 
tion, and, in his opinion, “each must in the exercise of its functions be 
guided by the text of the Constitution according to its own interpreta- 
tion of it; and consequently in the event of irreconcilable interpretations, 
the prevalence of one or the other department must depend on the 
nature of the case, as receiving its final decision from the one or the other, 
and passing from that decision into effect, without involving the func- 
tions of any other .” 00 

In the first session of Congress, discussing the question whether the 
head of the Department of Foreign Affairs should be removable from 
office by the President, Madison stated his views regarding the authority 
of Congress to interpret the Constitution clearly and emphatically. “I 
feel the importance of the question,” he said, “and know that our deci- 
sion will involve the decision of all similar cases. The decision that is at 
this time made, will become the permanent exposition of the Constitu- 
tion; and on a permanent exposition of the Constitution will depend 
the genius and character of the whole government .” 61 He referred to the 

68 Writings (Hunt ed.), VI: 349. 

“Edward M. Burns, “Madison’s Theory of Judicial Review,” 24 Kentucky Law 
Jour . (May, 1936), 420 ff. 

90 Burns, op. cit., p. 421, quoting Manuscript, Madison Papers in Library of Congress. 

61 Annals of Congress, I: 495. 
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principle of the separation of powers as “another maxim which ought 
to direct us in expounding the Constitution.” And when it was claimed 
that it would be officious for the legislature to expound the Constitution 
so far as the division of powers between the President and Senate is 
concerned, he replied, “it is incontrovertibly of as much importance to 
this branch of the government as to any other, that the Constitution 
should be preserved entire .” 62 Continuing his argument, he said: 

But the great objection drawn from the source to which the last arguments would 
lead us is, that the Legislature itself has no right to expound the Constitution; that 
wherever its meaning is doubtful, you must leave it to take its course, until the 
Judiciary is called upon to declare its meaning. I acknowledge, in the ordinary course 
of government, that the exposition of the laws and Constitution devolves upon the 
Judiciary. But I beg to know, upon what principle it can be contended, that any one 
department draws from the Constitution greater powers than another, in marking out 
the limits of the powers of the several departments? The Constitution is the charter 
of the people to the government: it specifies certain great powers as absolutely granted, 
and marks out the departments to exercise them. If the constitutional boundary of 
either be brought into question, I do not see that any one of these independent de- 
partments has more right than another to declare their sentiments on that point. 

Perhaps this is an omitted case. There is not one government on the face of the 
earth, so far as I recollect, there is not one in the United States, in which provision 
is made for a particular authority to determine the limits of the constitutional division 
of power between the branches of the government. In all systems there are points 
which must be adjusted by the departments themselves, to which no one of them is 
competent. If it cannot be determined in this way, there is no recourse left but the 
will of the community, to be collected in some mode to be provided by the Constitution, 
or one dictated by the necessity of the case. It is therefore a fair question, whether 
this great point may not as well be decided, at least by the whole Legislature as by a 
part, by us as well as by the Executive or Judiciary? As I think it will be equally con- 
stitutional, I cannot imagine it will be less safe, that the exposition should issue from 
the Legislative authority than any other; and the more so, because it involves in the 
decision the opinions of both those departments, whose powers are supposed to be 
affected by it. Besides, I do not see in what way this question could come before the 
Judges, to obtain a fair and solemn decision; but even if it were the case it could, I 
should suppose, at least while the government is not led by passion, disturbed by fac- 
tion, or deceived by any discolored medium of sight, but while there is a desire in 
all to see and be guided by the benignant ray of truth, that the decision may be made 
with the most advantage by the Legislature irself. 63 

Thus, in answering the argument that the Judiciary had the sole and 
exclusive authority to interpret the Constitution, Madison insisted that 
no such monopoly had been granted to the Judiciary and, that, so far as 

** Annals of Congress, I: 500. If the question relates to a doubtful part of the Consti- 
tution, Madison observed, “I suppose an exposition of the Constitution may come with 
as much propriety from the Legislature, as any other department of the government.” 
Ibid., p. 461. 

03 Annals of Congress, I: 500, 501. 
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its own powers and those of the President having relation thereto were 
concerned. Congress had as much right to expound the Constitution as 
the courts. Later he formulated something in the nature of a principle 
for legislative construction of the Constitution. It was not to be the 
judgment or interpretation of a single Congress. “Let it, then, be left 
to the decision of every intelligent and candid judge/* said Madison, 
“which, on the whole, is most relied on for the true and safe construction 
of the Constitution; that which has the uniform sanction of successive 
legislative bodies, through a period of years and under the varied ascend- 
ancy of parties; or that which depends upon the opinions of every new 
legislature heated as it may be by the spirit of party .” 04 On this ground he 
justified his change of opinion regarding the constitutionality of a na- 
tional bank and a protective tariff . 66 Regarding the Constitution as 
embodying in essence the people's will, Madison thought, as did Jeffer- 
son, that it was necessary to make a careful distinction between “cases 
where the general government opposes the will of its constituents, as 
happened when the Alien and Sedition laws were passed, and where the 
government has the States and the people on its side /' 06 

Hamilton conceded that there should be a limit on the authority of 
the courts to review acts of Congress similar to that proposed by Madison 
and Jefferson. Discussing the process of amending the Constitution, he 
said: “The several departments being perfectly coordinate by the terms 
of their common commission, none of them, it is evident, can pretend to 
an exclusive or superior right of settling the boundaries between their 
respective powers; and how are the encroachments of the stronger to be 
prevented, or the wrongs of the weaker to be redressed, without an appeal 
to the people themselves, who, as grantors of the commission, can alone 
declare its true meaning, and enforce its observance?” He argued, how- 
ever, that such proposed recurrences to the people as a means of keeping 

84 Writings (Cong, ed.), IV: 185, 186. Fearing the dominance of party spirit in Con- 
gress, Madison at one time expressed doubt whether the Judiciary is not “a safer 
expositor of the power of Congress than Congress will be when backed, and even 
pushed by their constituents, as in the canal and Missouri cases.” Ibid., Ill: 483. 

66 Relative to his change of opinion concerning the constitutionality of the establish- 
ment of a national bank, Madison noted that his assent was given in accordance with 
“my early and unchanged opinion, that, in the case of a Constitution as of a law, a 
course of authoritative expositions sufficiently deliberate, uniform, and settled, was an 
evidence of the public will necessarily overruling individual opinions.” Writings 
(Hunt ed.), IX: 443, and Writings (Cong, ed.), IV: 232. 

86 Writings (Cong, ed.). Ill: 551. 

For a misconstruction of the views of Madison relative to judicial review of legisla- 
tive acts due to an incomplete examination of his views and also to a misinterpretation 
of some of the extracts quoted, see C. Perry Patterson, “James Madison and Judicial 
Review,” 28 Calif. Law Rev. (Nov., 1939), 22. Changes in Madison’s attitude toward 
judicial review will be considered further in subsequent chapters. 
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the departments within their constitutional limits was rather unwise and 
impractical. But he did not indicate any other procedure to deal with 
departmental conflicts concerning the meaning of the Constitution.” 

Madison's views were not modified by the note which he added in a 
letter to Joseph Cabell on September 8, 1829, when he wrote of the need 
of “an arbiter or umpire in the constitutional authority provided for 
deciding questions concerning the boundaries of right and power." Such 
an arbiter, he thought, was provided by the Supreme Court of the United 
States as indicated in Number 39 of The Federalist “ Referring to this 
number of The Federalist , it is apparent that Madison was thinking of 
the duties of the Supreme Court in the review of state acts in order to 
uphold the supremacy of the federal government. This note, therefore, 
had no relation to the issue pertaining to the relative authority of Con- 
gress and the Supreme Court to pass on the constitutionality of Congres- 
sional acts. However, when individual states proposed to nullify acts 
of Congress, Madison supported the Federalist doctrine of national 
supremacy. 69 

Both Jefferson and Madison regarded agriculture as the stable and 
solid foundation for the American republic and viewed with misgivings 
the rapid development of commerce and industry. “Whenever commerce 
prevails," Madison wrote Randolph, “there will be an inequality of 
wealth, and wherever the latter does a simplicity of manners must de- 
cline." 70 Jefferson and Madison also were in agreement in the contention 
that there is a general tendency in all governments for power and author- 
ity to be augmented at the expense of liberty. It was necessary to keep a 
careful watch upon all public authorities for “wherever the real power 
in a government lies, there is danger of oppression." 71 For both of them 
the democratic state did not seek an ideal of efficiency or stability. Its 
primary purpose was to promote the happiness and the self-realization 
of the individual; and, in their opinion, democracy achieved this end 
better than any other form of government. The views of Jefferson and 
Madison on constitutional construction, after the Supreme Court under 

87 Works (Lodge ed.), IX: 314 ff. 

88 Writings (Hunt ed.), IX: 351. 

89 For Madison's views on the nullification of acts of Congress by the individual states, 
see below, pp. 573 ff. 

70 Smith, James Madison : Builder, p. 65. “Our governments will remain virtuous for 
many centuries; as long as they are chiefly agricultural.” Jefferson, Writings (Ford ed.), 
IV: 480. For comments relating to the dangers inherent in an inequality of wealth, see 
letters of Jefferson and Madison, Works (Ford ed.), VIII: 194 and Writings (Hunt ed.), 
II: 246, 247. 

71 Smith, op. cit., p. 99. “The natural progress of things,” said Jefferson, “is for liberty 
to yield and government to gain ground.” Writings (Mem. ed.), VII: 37. 
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the direction of Chief Justice Marshall had incorporated in its opinions 
some of the essential principles of Hamiltonian Federalism, will be pre- 
sented in a subsequent chapter. 

The political views and ideals of Hamilton and Jefferson have in a 
large measure determined the direction and trends of American political 
and economic affairs. And without doubt the success of the American 
experiment in government may be attributed to a considerable degree to 
the blending of apparently diametrically opposite attitudes and points of 
view in the strange admixture of philosophies and practices which have 
been characteristic of the growth of the American system of government. 
One of the significant facts in the development of American politics, 
observes James Truslow Adams, is that Hamilton’s theories prevailed, 
but that citizens gave lip service with revolts about once a generation 
against Hamiltonianism, and turned in the direction of Jefferson’s doc- 
trines of the rights of man. But, continues Adams, “whether Jefferson was 
right or wrong yet remains an open question, for though in political life 
America’s dream and ideal rest on the Jeffersonian faith in the common 
man, in her economic life she has developed along the lines of Hamil- 
tonian special privilege and moneyed classes. As America grew she tried 
to serve, so to say, God and Mammon— that is, she insisted upon clinging 
to the ideal of Jeffersonianism while gathering in the money profits of 
Hamiltonianism .’* 72 In the gradual selection of the political and economic 
ideas which were to mold the state and federal governments in the United 
States, the Supreme Court assumed a prominent role and at times its 
decisions gave a decisive turn in the consideration and adjustment of 
public affairs. 

72 James Truslow Adams, The Epic of America (Boston, 1932), pp. 134, 135. “In the 
immediate conflict between the two,” observes Charles Maurice Wiltse, “the demo- 
cratic ideal won out because Jefferson had judged more soundly of the temper of the 
men with whom both had to deal. Yet after more than a century, the issue between 
them is not finally settled, and both theories still play an active role in our national 
life.” The Jeffersonian Tradition in American Democracy (Chapel Hill, 1935), p. 101. 
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CHAPTER VII 


The Judiciary Repeal Act and 
the Case of Marbury v. Madison 

T 

JLhe attempt of the Federalists to entrench themselves 
into power by an extension of the judicial system and the selection by 
President Adams of John Marshall as Chief Justice of the Supreme Court 
as well as the appointment of so-called “midnight judges” to the lower 
federal courts were particularly obnoxious to the Republicans. Jefferson 
rightly accused the Federalists of using the Judiciary as a means of 
perpetuating their power. “They have retired into the Judiciary as a 
stronghold,” he wrote, and “there the remains of Federalism are to be 
preserved and fed from the Treasury, and from that battery all the works 
of Republicanism are to be beaten down and erased.” 1 It is not surpris- 
ing that the Republicans resented not only the reorganization of the 
Judiciary at the time a change of administration was about to take place 
but also the rewarding of faithful Federalists with judicial appointments. 
Richard Bassett, who voted for Adams as a presidential elector; Jeremiah 
Smith, who supported Federalist measures before Congress; Charles Lee, 
Adams' Attorney General; and Oliver Wolcott, who succeeded Hamilton 
as Secretary of the Treasury; as well as Jared Ingersoll and Philip Barton 
Key, all ardent Federalists, received commissions to new judgeships. To 
vacancies in the district judgeships created by promotions to the Circuit 
Bench, Senators Elijah Paine and Ray Greene, and Representatives Wil- 
liam H. Hill and Jacob Read were appointed. Two other loyal Federal- 
ists in the House of Representatives, Harrison Gray Otis and John 
Wilkes Kittera, were commissioned as district attorneys. 2 Jefferson, show- 
ing his resentment at the effort to restrict the authority of the Republi- 
cans, pardoned the men who had been convicted under the Sedition Act; 
advised the repeal of the Judiciary Act of 1801, thus aiming to prevent the 
“midnight judges” from taking office; refused to deliver commissions to 
the justices of the peace appointed by Adams for the District of Columbia; 
and approved of the proposal to impeach Judges Pickering and Chase. 

1 The Writings of Thomas Jefferson (Mem. ed., Washington, 1905), X: 302. 

* Executive Journal (1789*1805), pp. 381-383; see also William S. Carpenter, “Repeal 
of the Judiciary Act of 1801,” 9 Amer . Pol . Sci. Rev . (Aug., 1915), 520. 
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By a simple and direct method of requesting Congress to increase the 
number of Justices, the Republicans could have gained control of the 
Supreme Court. Commentators have commended Jefferson's moderation 
in refraining from such action. Thus, Edward S. Corwin writes, “when 
it came to legislation concerning the Supreme Court, the majority of the 
Republicans again displayed genuine moderation, for, thrusting aside 
an obvious temptation to swamp that tribunal with additional Judges of 
their own creed, they merely restored it to its original size under the act 
of i789. ,,s 

The business of the Supreme Court increased very slowly. With the 
passage of the Eleventh Amendment, litigation between individuals and 
the states, with a few exceptions, was dropped. Cases arising out of the 
enforcement of debts due British creditors were referred by Jay's Treaty 
to a board of commissioners. The Sedition Act expired in March, 1801, 
and no more cases were tried under this statute. During the first term in 
which Marshall sat as Chief Justice, February, 1801, no cases were de- 
cided and only one case, The Amelia , was adjudicated at the August 
term. In June of this year it was stated in Congress that only eight cases 
were before the Court during this year. 

Marshall hoped to be relieved of circuit duty with the passage of the 
Judiciary Act of 1801 and thought he would have ample time to devote 
to the biography of George Washington which he had agreed to write. 
Though he was obliged to take up circuit riding again after the passage 
of the Repeal Act of 1802, his judicial duties did not seriously interfere 

8 John Marshall and the Constitution (New Haven, 1921), p. 63. Edward Channing 
refers also to the moderate proposals of the Republicans as follows: 

“One would have expected that the triumphant author of the Kentucky Resolutions 
and his chief adviser, who wrote the Virginia Resolutions, would have attacked the 
very bases of the system which had made those resolutions necessary. They did nothing 
of the sort. The key to the conflict between the nationalists like Hamilton and Marshall 
on the one side, and states-rights men like Jefferson and Madison on the other, was 
in the Supreme Court of the United States. At the moment that body was composed 
entirely of Federalists whose appointments would continue for life. The new Chief 
Justice, John Marshall, of Virginia, presumably had a long career before him, and 
his opinions on the Constitution were perfectly well known to Jefferson. The thing to 
do to carry out pre-election theories was to get rid of John Marshall and the other 
Judges of the Supreme Court, or to neutralize their power. The first could be done 
by the adoption of an amendment to the Constitution, changing the tenure of the 
Judges from life to four or six years; the second could be accomplished by the ap- 
pointment of enough Judges to outvote Marshall and his Federalist companions, or 
by the alteration of the judiciary acts to impair seriously the activity of the Supreme 
Court. Jefferson advised none of these things. Instead of so doing, he merely suggested 
to Congress that the Judiciary as organized under the act of 1801 was out of all pro- 
portion to the business it had to perform.” The Jeffersonian System (New York, 1906), 
pp. 22, 23. For a similar judgment see Henry Adams, History of the United States 
During the Administration of Jefferson and Madison (New York, 1921), I: 258, 259. 
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with his literary efforts/ During the years from 1801 to 1806 he wrote 
opinions in fifty-six cases tried on circuit and in twenty-seven cases tried 
before the Supreme Court. Most of these cases are of little historical in- 
terest and only one, that of Marbury v. Madison , is a significant precedent 
in the field of constitutional law. 8 

Jefferson claimed that the biography of Washington was written “prin- 
cipally with a view to electioneering purposes” and when it was com- 
pleted called it a “five-volumed libel.” 6 Though Marshall tried to be fair, 
he lauded Washington and Hamilton’s nationalistic principles and poli- 
cies and in praising the members of the Federalist party he inferentially 
condemned the attitude and program of the Democratic-Republicans. 
Men of “enlarged and liberal minds” and “far-seeing and upright per- 
sons” were contrasted with those dominated by narrow-minded local 
prejudices. 7 The volumes represented, indeed, history written from the 
conservative point of view and, though they were frequently criticized 
by the Republicans, appear to have had relatively slight political effect. 
When the second edition of the work appeared in 1832, Chancellor Kent 
commented on the partisan tenor and spirit of the biography as follows: 
“It may be truly said to constitute the only authentic record of the history 
of the principles and conduct of a party now . . . extinct, but which was 
illuminated by the wisdom of Washington, the brilliant and various 
talents of Hamilton, the impressive eloquence of Ames, the energetic 
zeal and forecast of Adams, the inflexible integrity and Roman firmness 
of Pickering, the accomplished elegance and various endowments of 
Morris and King, and the exalted learning and consummate judicial 
abilities of Jay, Ellsworth and Marshall.” 8 

With the exception of some comments regarding the Republicans in 
his Life of Washington , Chief Justice Marshall was silent on current 

* Marshall, in a circular letter to the Justices, said that he had come to the conclu- 
sion that the Judges of the Supreme Court could not constitutionally be required to 
hold other sessions than those of the Supreme Court. By their commissions, he said, 
they were appointed solely as Judges of the Supreme Court and could not be com- 
pelled to sit in any inferior court. In their replies the Associate Justices indicated that 
they agreed with the Chief Justice on the question of constitutionality but advised 
him that in their opinion the practice of holding courts on the circuits from 1789 to 
1801 had setded the matter. Accepting their view Marshall decided to hold court in 
the Virginia circuit. 

B Cf. Albert J. Beveridge, The Life of John Marshall (Boston, 1916), III: 273. 

* Works (Ford ed.), IX: 372, and XII: 277, or (Mem. ed.), XI: 485. 

7 Beveridge, op. cit.. Ill: 259 ff. 

8 New York Review (Oct., 1938), III: 352, 353. “That Marshall’s great work . . . was 
dominated by a political motive cannot be denied/’ is the opinion of Charles A. Beard, 
Economic Origins of Jeffersonian Democracy (New York, 1915), p. 242. For Marshall's 
method and technique in historical writing see William A. Foran, “John Marshall as 
a Historian/’ Amer. Hist. Rev. (Oct., 1937), XLIII: 51. 
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party issues, for, notes Beveridge, he was making ready to meet and over- 
come Republicanism “with the affirmative opinions of constructive judi- 
cial statesmanship . ,,9 Though his duties as Chief Justice were light, it is 
asserted he “quietly began to strengthen the Supreme Court.” As a first 
step in this direction he decided to speak for the Court and to discontinue 
the practice, as heretofore, of having the Justices give their opinions 
seriatim . This leadership or domination of the Court became apparent 
in the first case decided by the Chief Justice . 10 The case involved the right 
of salvage for The Amelia, a vessel of the neutral city of Hamburg, 
captured by the French and recaptured by the American frigate Con- 
stitution . When one of the attorneys proposed to read a message of the 
President to Congress and certain despatches to the Department of State 
relating to the recapture of American vessels, as an indication of the 
Executive construction of the acts of Congress authorizing the capture 
of French vessels, the Court objected to hearing them on the ground that 
it would bring the Executive into the Court . 11 Thus, another step was 
taken toward judicial aloofness and independence. 

In the opinion deciding this case the Chief Justice began to announce 
what were deemed to be the “universal principles” of international law 
applicable to the state of war, whether partial or general, and, following 
the established rules of exposition, to give a “sound construction of the 
law.” The decree of the Circuit Court ordering the restoration of The 
Amelia without paying salvage was reversed and the captor was allowed 
one-sixth of the net value of the vessel. Since the Chief Justice had re- 
cently been transferred from the Department of State to the Supreme 
Court and, as this was the only case decided at the August term of the 
Court, it afforded an opportunity to prepare a twenty-page state paper 
on the laws and practices of war. Similar state papers in subsequent cases 
form the basis of the notable reputation of Chief Justice Marshall in 
the interpretation of the rules and principles of international law. 

The validity of an Executive order was considered in a similar case, the 
Schooner Peggy™ involving proceedings for the condemnation of a cap- 
tured French vessel. In accordance with the provision of the treaty with 
France negotiated by Ellsworth that captured ships not “definitely con- 
demned” should be returned to the owners. President Jefferson directed 
that the proceeds of the sale of the vessel should be turned over to the 
French claimants. But the Judges in the Circuit Court of Connecticut 

• The Life of John Marshall, III: 15. 

“Talbot v. Seeman, 1 Cranch 1 (1801). 

11 Ibid., p. 10. 

“ United States v. Schooner Peggy, 1 Cranch 103 (1801). 
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decided that the President's order was illegal and refused to obey it. 
Chief Justice Marshall sustained the position of the President and di- 
rected that the proceeds of the sale of the schooner be paid to the French 
claimants. Thus, the controversy between the Chief Justice and the Presi- 
dent was merely deferred. 18 

With the debate over the Judiciary Repeal Act, the decision in the case 
of Marbury v. Madison , and the Chase impeachment trial, the Supreme 
Court became directly involved in political debate and partisan criti- 
cisms. The mingling of the Court in political affairs was largely due to 
the expression of the political views of the Justices both on and off the 
Bench. The foremost issue between the dominant parties of the day was 
thoroughly considered and discussed in the debate over the Judiciary 
Repeal Act of 1802. John Breckenridge of Kentucky and William G. 
Giles of Virginia advocated the advisability of repealing the Judiciary 
Act of 1801, and John Taylor of Caroline presented a forceful argument 
in support of such a plan. 14 

Debate on the Judiciary Repeal Act 

The debate on the Judiciary Repeal Act of 1802 afforded an opportunity 
for both the Federalists and the Republicans to express publicly some of 
the fundamental tenets of their political philosophies. Defending the 
existing order as well as the program and policies which had prevailed 
during the two preceding administrations, the Federalist arguments may 
appropriately be considered first. Underlying all of the speeches of the 
members of this party was the assumption that something in the nature 
of a revolution in politics was taking place, that the very foundation of 
civil affairs was being undermined, and that heroic measures were neces- 
sary to save some of the remnants of the political order established to 
preserve the interests and control of “the wise, the rich and the good.” 
The Judiciary Act of 1801, which was now being subjected to attack, was 
looked upon as a necessary and indispensable means to preserve at least 
some of the principles and ideas of the old order. 

Federalist arguments .— The chief argument against the Repeal Act 
was in the nature of a defense of the popular conservative doctrine of 
checks and balances. Our government was described as “a system of salu- 
tary checks.” 18 And it was insisted that the most important of these checks 

13 Despite this opinion reversing the decision of the Circuit Court, Charles Warren 
maintains that the action of the Circuit Court was “undoubtedly correct” and the 
President's order “utterly invalid.” The Supreme Court in United States History (Bos- 
ton, 1922), I: 199. 

14 Carpenter, op. cit., pp. 522 ff. 

“Senator Morris, Annals , 7th Cong., 1st sess., p. 83, and Senator Ogden, ibid., p. 175. 
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must not be disturbed or weakened. The Judiciary, it was repeatedly 
asserted, was made an independent department not only to expound the 
laws but the Constitution 21s well; for, according to the American theory 
of the separation of powers, the Judges were expected to check the Legis- 
lature in case it should pass any laws in violation of the Constitution . 16 
The familiar check argument was most effectively formulated by Gou- 
verneur Morris of New York in language which the Republicans fre- 
quently referred in rebuttal. 

“Governments are made," said Senator Morris, “to provide against the 
follies and vices of men. For to suppose that governments rest on reason 

is a pitiful solecism Hence, checks are required in the distribution of 

power among those who are to exercise it for the benefit of the people.” 
And the Judges were characterized as “a check of the first necessity, to 
prevent an invasion of the Constitution by unconstitutional laws.” For 
what purpose are we here, asked Morris, if not “to save the people from 
their most dangerous enemy; to save them from themselves .” 17 Speaking 
of the necessity for the courts to check the wanton invasion of rights by 
the Legislative and Executive departments, Morris, who had been a 
member of the federal Convention, said, “it was partly for this purpose 
that they were established, and, I trust, that when properly called on, 
they will dare to act.”“ 

By the passage of the Repeal Act, thought Representative Henderson, 
“the constitutional check which the Judges were to be on the legislature 
is completely done away” and “the monstrous and unheard of doctrine 
which has been lately advanced, that the Judges have not the right of 

declaring unconstitutional laws void, will be put into practice It is 

the very definition of tyranny, and wherever you find it, the people are 
slaves, whether they call their government a monarchy, republic or 
democracy .” 19 Not only was a system of checks regarded necessary, with 
the Judiciary as the main check department, but such a system was also 
considered so indispensable that to disturb any of its essential features 
would certainly lead to the ruin of the system of government established 

18 Senator Mason of Massachusetts, Annals, op. cit., pp. 31-32. An illuminating analy- 
sis of the arguments for and against the Repeal Act is given in Charles Kummer, 
Congress and the Supreme Court, 1789-1860 (an unpublished dissertation, Los Angeles, 
University of California, 1939). 

17 Annals, op. cit., p. 41. This postulate of Morris that it was the duty of the Judges 
to save the people from themselves became one of the historic principles of constitu- 
tional thought, often quoted and debated, but more frequently serving as an un- 
expressed dictum in support of the view that the courts should be the sole and 
authoritative interpreters of the words and phrases of written constitutions. 

18 Ibid., p. 89. One of the chief objects of our government is to guard against man's 
“weakness and wickedness." See comments of Representative Stanley, ibid., pp. 573 ff. 

18 Ibid., p.529. 
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by the Constitution. If either the federal government or the states should 
exceed their powers, thought Senator Tracy of Connecticut, “there is 
the utmost necessity that some timely checks, equal to every exigency, 
should be interposed. The Judiciary is established by the Constitution 
for that valuable purpose." Such powers must be exercised by the Judi- 
ciary to prevent a resort to “revolutionary principles" or possibly to a 
civil war.” By the “horrid doctrine" embodied in the Repeal Act, said 
Senator Bradley of Pennsylvania, “Congress erects itself into a complete 
tyranny." 21 The debate frequently brought forth expressions of alarm 
such as “the sealing of the death-warrant of the Constitution." In fact, 
the notion that the Constitution was sacred coupled with the fear that it 
was about to be destroyed was one of the main grounds of the opposition 
of the Federalists to the Repeal Act. “This Constitution is an invaluable 
inheritance," said Senator Tracy, “if we make inroads upon it and de- 
stroy it, no matter with what intentions, it cannot be replaced; we shall 
never have another." Portraying the nation on the brink of fate. Senator 
Morris of New York exclaimed: “For heaven's sake, pause." 22 

It is said that “the Judges have no right to declare a law to be uncon- 
stitutional; that no such power is given to that branch in the Constitu- 
tion [But] the Judiciary, from the nature of their institution, are to 

judge of the law and what is the law. The Constitution is paramount and 
supreme. The Judge is bound by oath to support it. The Legislature 
have a right to exercise their judgment as to the constitutionality of a 
law on its passage; but the Judiciary decide at last, and their decision is 
final." 28 The Supreme Court was lauded and defended in language often 
repeated today, as “an impartial tribunal to decide on the fundamental 
principles of the government." An impartial tribunal to decide questions 
respecting the fundamental rights of the society and government was 
declared to be “an original principle of this country To have estab- 

lished this principle of constitutional security, is the peculiar glory of 
the American people." 24 Referring to the provisions of the Constitution 
and the twenty-fifth section of the Judiciary Act of 1789, Representative 
Bayard claimed that the doctrine of judicial review of acts of Congress 
was “not only clearly inferrible from the plain language of the Constitu- 

20 Ibid., p. 56. 

21 Ibid., p. 166. 

* Ibid., pp. 58, 92. “Subsequent history proved,” says Charles Warren, “that the 
Federalist fears of the prostration of the Judiciary and the consolidation of the govern- 
ment were futile.” The Supreme Court in United States History, I: 215. 

22 Representative Hemphill of Pennsylvania, Annals, op. cit., p. 542; also Representa- 
tive Stanley, ibid., 574. 

24 Ibid., p. 932. 
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tion, but by law has been expressly declared and established in practice 
since the existence of the government/’ 25 

Representative Dana, speaking for the Federalists near the conclusion 
of the extended debate on the Judiciary bill, reviewed the cases in which 
the issue of the validity of acts of Congress had been raised before the 
federal Judges, and, finding the opinions uniformly expressed on the 
issue favorable to the exercise of the power of review of legislative acts, 
declared: “The principle, therefore, which is now disputed, has been 
settled for years. It is the established principle of the Constitution.” 20 
It was Federalist Judges, however, who expressed these views, and, so 
far as the language and meaning of the Constitution was understood by 
the members of this party by the year 1802, the principle of judicial 
review of acts, both federal and state, was certainly regarded as settled. 
The Republicans, as a rule, did not so interpret the language of the 
Constitution. 

The Democratic theory that one legislature cannot bind its successor 
or that the creature cannot be greater than the creator was answered by 
the Federalists with the contention that a legislature cannot abrogate its 
contracts. But, owing to the constitutional tenure of “good behavior,” 
it was assumed that from the time of an appointment of a federal Justice 
to fill an office established by Congress, all the rights of independence 
and removal by impeachment only were regarded as attaching to him. 
The argument of patience and delay frequently made at later times un- 
der similar situations was advanced by Representative Bayard of Dela- 
ware. “I hope,” he said, “there will be a little patience; these Judges are 
old and infirm men; they will die; they must die: wait but a short time 
their places will be vacant; they will be filled with the disciples of the 
new school, and gentlemen will not have to answer for the political mur- 
der which is now meditated.” 27 

Republican arguments.— In his first message to Congress, Jefferson sug- 
gested that “the judiciary system . . . and especially that portion of it 
recently enacted, will of course, present itself to the contemplation of 
Congress.” And as an aid to Congress, the President had secured from 
the states a statement of the cases decided since the establishment of the 
federal courts and the causes pending when the reorganization act was 
passed. 28 Jefferson's spokesman in the repeal of the Federalist Judiciary 
Act was Senator John Breckenridge of Kentucky. He contended that an 

* Annals, op. cit., p. 647. 

* Ibid., p. 926. 

m Ibid., p. 626. 

28 See comments of Senator Baldwin of Georgia on the President’s report, ibid., p. 104. 
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increase of courts was unnecessary when suits before the federal courts 
were decreasing and urged that litigation whenever possible should be 
taken care of in the state courts. The assertion that the office of a federal 
Judge could not be abolished did not impress Breckenridge, for he main- 
tained that “sinecure offices'' are not permitted by our laws . 29 To the 
Republicans it was necessary to make a clear distinction between the 
Supreme Court provided for in the Constitution and the inferior courts 
left to the discretion of Congress. For the latter it was assumed that 
Congress must have authority “to create, to annul, or to modify the 
courts, as the public good may require ." 30 Breckenridge admitted that if 
the Judges were entitled to their salaries under the Constitution, the re- 
pealing act could not affect them. The Judges under such circumstances 
would resort to their proper remedy, “for where there is a constitutional 
right, there must be a constitutional remedy ." 31 But summarizing the 
Democratic-Republican argument, Breckenridge maintained that the 
repealing act was both constitutional and expedient. 

The Republicans replied to the check argument of the Federalists that, 
although it was taken for granted that the Judges were to be independ- 
ent, they were not to be “independent of the Nation itself." Nor did they 
understand that the Judiciary was to have the constitutional authority 
“to control the other departments of the government ." 82 The Justices of 
the Supreme Court, it was thought, from sheer want of employment may 
“hold the Constitution in one hand, and the law in the other, and say 
to the departments of government, so far shall you go and no farther. 
This independence of the Judiciary, so much desired, will, I fear sir, if 
encouraged or tolerated, soon become something like supremacy ." 38 The 
objects of courts of law were declared to be “to settle questions of right 
between suitors; to enforce obedience to the laws, and to protect the 
citizens against the oppressive use of power in the executive offices. Not 
to protect them against the Legislature ." 84 The familiar Federalist argu- 
ment that checks are necessary, means, said Representative Davis, that 
the people “are incapable of governing themselves, your Representatives 
are incapable of doing it, [therefore], in the Judiciary alone you find a 
safe deposit for your liberties ." 85 

28 Ibid., pp. 25 ff. 

80 Ibid., p. 60. One of the main grounds of the Republican argument was tersely 
stated by Senator Mason of Virginia, “It is an axiom in politics that an ordaining 
power always embraces a repealing power.” Ibid., p. 547. 

81 Ibid., p. 30. 

82 Senator Mason of Virginia, ibid., p. 59. 

* Ibid., p. 63. 

** Senator Stone of North Carolina, ibid., p. 73. 

* Ibid., p. 558 
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The Judiciary, thought the Republicans, had no more right to control 
the acts of the other departments of the government, than the other 
departments had to direct those of the Judiciary. 88 If the doctrine for 
which the Federalists contend is adopted, said Representative Williams, 
“then is the sovereignty of the government to be swallowed up in the 
vortex of the Judiciary. Whatever the other departments of the govern- 
ment may do, they can undo. You may pass a law, but they can annul it. 
Will not the people be astonished to hear that their laws depend upon 
the will of the Judges, who are themselves independent of all law?” 87 

Speaking of the reputed calmness and thoroughness with which the 
proponents of judicial reorganization carried through the Federalist Act 
of 1801, Senator Mason pointed out that in committee all amendments 
proposed by the minority “were uniformly rejected, by a steady, inflex- 
ible, and undeviating majority.” When the bill was presented to Con- 
gress there was no argument on the issues raised. Having reorganized the 
judicial system to suit their purposes, the Federalists now insisted that 
the system could be changed only by constitutional amendment. But the 
Republicans contended that the amending procedure was not only too 
slow and cumbersome to accomplish such ends, but that this method was 
utterly impracticable to secure the changes the people as creators of the 
Constitution desired. 

Representative Thompson of Virginia could see no danger of usurpa- 
tion in the acts of the Legislature or of the Executive, since both depart- 
ments were regularly and periodically changed by the vote of the people. 
The real danger of usurpation came, he thought, from the desire “this 
check department of the government has to grasp at all power. Give the 
Judiciary this check upon the Legislature, allow them the power to 
declare your laws null and void; allow the common law, a system extend- 
ing to all persons and to all things, to be attached to the Constitution, 
as I understand it is contended; and in vain have the people placed you 
upon this floor to legislate; your laws will be nullified, your proceedings 
will be checked.” 88 “Where is the charter which places the sovereignty 
of this country in their hands,” inquired Representative Nicholson of 
Virginia, and, he continued. 

Give them the powers End the independence now contended for. End they will require 
nothing more; for your government becomes e despotism, End they become your rulers. 
They Ere to decide upon the lives, the liberties, End the property of your citizens; they 
have an absolute veto upon your laws by dedaring them null and void at pleasure; 
they are to in troduce at will the laws of a foreign country, differing essentially with 

88 John Bacon of Massachusetts, Annals, op. cit., p. 983. 

97 Annals, op. cit., p. 532. 

88 Annals, op. cit., pp. 552, 553. 
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us upon the great principles of government; and after being dothed with this arbitrary 
power, they are beyond the control of the Nation, as they are not to be affected by any 
laws which the people by their representatives can pass. If all this be true; if this doc- 
trine be established in the extent which is now contended for, the Constitution is not 
worth the time we are spending upon it. It is, as it has been called by its enemies, mere 
parchment. For these Judges, thus rendered omnipotent, may overleap the Constitution 
and trample on your laws; they may laugh the Legislature to scorn, and set the Nation 
at defiance. 88 

The Republicans raised strenuous objections to the continuance as 
unrepeatable of a law which had been passed by the votes of men who 
had profited by the act by being appointed to vacancies created through 
the promotion of District Judges to the new Circuit judgeships " 

Representative Giles of Virginia ridiculed the claim of the Federalists 
that they had a “monopoly of all the intelligence and patriotism of the 
Nation/' Instead of the spirit of the Constitution giving sanction to 
the notion of a superior or check department, he found “from the gen- 
eral character of the Constitution, that the general will was its basis, 
the general good its object, and the fundamental principle for effecting 
this object was the responsibility of all public agents, either mediately 
or immediately to the people .” 41 The issue was declared to be “the doc- 
trine of irresponsibility,— and the doctrine of despotism in opposition to 
the representative system.” The Federalist position involved, as he saw 
it, an express avowal that the people were incompetent to govern them- 
selves . 43 Giles, who was looked upon as the administration leader in the 
House, presented an able defense of the Jeffersonian political philosophy 

39 Ibid., p. 823, 824. 

40 One of the peculiar results of the so-called “midnight appointments” was related 
by Representative Rutledge who cited the instance where “the District Judge in Rhode 
Island was appointed Circuit Judge, and Mr. Green was appointed District Judge. On 
the fourth day of March, Mr. Green took his seat in the Senate; the friends of the 
Administration objected to his keeping it; they said he was a Judge, as appeared by 
the journals of the Senate; they here made a complete recognition of his appointment 
as Judge, and he vacated his seat. After getting home he received his commission, in 
which the blanks had been filled up with the words Circuit Judge, instead of District 
Judge. Mr. Green enclosed his commission to the Executive, in a letter most profoundly 
respectful, and requested the errors of the clerk in the Department of State might be 
corrected, and his commission made to conform to the appointment, as recorded on 
the Senatorial journal. To this letter, which was in highly respectful terms, the Presi- 
dent would not deign to have any answer given; he pocketed Mr. Green’s commission, 
and placed another gentleman in his office. This is a history of the appointment of Mr. 
Green, and the manner in which the President ‘corrected the procedure/ ” Ibid., p. 751. 

41 Annals, op. cit., p. 584. 

43 Giles commented on the political activities of the Federalist Judges as follows: “It 
is sometime, Mr. Chairman, since a member of this House, and sundry printers through- 
out the United States, have been amerced and imprisoned to appease the vengeance of 
an unconstitutional sedition act, merely for publishing their own sentiments, which 
happened to be unpalatable to the then existing Administration! It is sometime, sir. 
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as related to the Judiciary. He was convinced that the Repeal Act was 
constitutional “upon the most fair and candid interpretation of the Con- 
stitution." For, said he, 

believing that principles advanced in opposition, go directly to the destruction of the 
fundamental principle of the Constitution, the responsibility of all public agents to 
the people— that they go to the establishment of a permanent corporation of individuals 
invested with ultimate censorial and controlling power over all the departments of the 
government, over legislation, execution, and decision, and irresponsible to the people; 
believing that these principles are in direct hostility to the great principles of repre- 
sentative government; believing that the courts formerly established, were fully com- 
petent to the business they had to perform, and that the present courts are useless, 
unnecessary and expensive; believing that the Supreme Court has heretofore discharged 
all the duties assigned to it in less than one month in the year, and that its duties 
could be performed in half that time, . . . considering all the circumstances attending 
the substitution of the new system for the old one, by increasing the number of Judges, 
and compensations, and lessening their duties by the distribution of the business into 
a great number of hands. ... I am obliged to support the Repeal Act. 43 

The whole argument of the Federalists, thought John Randolph, was 
founded on the assumption of “a total want of principle in the Legisla- 
ture and Executive ." 44 And he maintained, 

if you pass the law, the Judges are to put their veto upon it, by declaring it uncon- 
stitutional. Here is a new power, of a dangerous and uncontrollable nature, contended 
for. The decision of a constitutional question must lest somewhere. Shall it be con- 
fided to men immediately responsible to the people, or to those who are irresponsible? 
for the responsibility by impeachment is little less than a name. From whom is a cor- 
rupt decision most to be feared? To me it appears that the power which has the right 
of passing, without appeal, on the validity of your laws, is your sovereign. . . . But, 
sir, are we not as deeply interested in the true exposition of the Constitution as the 
Judges can be? With all the deference to their talents, is not Congress as capable of 
forming a correct opinion as they are? Are not its members acting under a responsi- 
bility to public opinion, which can and will check their aberrations from duty? 45 


since we have seen Judges, who ought to have been independent, converted into 
political partisans, and like executive missionaries, pronouncing political harangues 
throughout the United Statesl It is sometime, sir, since we have seen the zealous Judge 
stoop from the Bench to look out for more victims for judicial vengeance! It is some- 
time since we have seen the same judicial impetuosity drive from the bar the most 
respectable counsel, who humanely proposed to interpose between a friendless and 
unprotected man and the judicial vengeance to which he was doomed! It is sometime, 
sir, since we have seen the same judicial zeal extending the provisions of the sedition 
act, by discovering that it had jurisdiction of the lex non scripta, or common law!” 
Ibid., p. 583. The decisions and actions of the Judges, it was noted, were against prac- 
tically every important doctrine of the Democratic-Republican party and supported 
in almost ail cases the political principles of the Federalists. For a summary of the 
decisions involving partisan views, see Warren, op. cit., I: 190. 

43 Annals, op. cit., p. 602. Not only was the speech replied to by Bayard, the foremost 
member of the Federalist party in the House, but it called forth an essay by Hamilton. 
See Works (Const, ed.), VIII: 353-364. 

44 Annals, op. cit., p. 658. 

“ Ibid., p. 661. 
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Speaking for the omnipotent authority claimed for the Judges, Ran- 
dolph observed: “Their humble pretensions extend only to a complete 
exemption from Legislative control, to the exercise of an inquisitorial 
authority over the cabinet of the Executive, and a veto of the Roman 
Tribunate upon all your laws, together with the establishing any body 
of laws which they may choose to declare a part of the Constitution.” 
Congress, he believed, may not erect in defiance of the spirit and letter 
of the Constitution a judicial aristocracy over and above the people of 
the United States. 46 “Alarm upon alarm, and threat upon threat, have 
been sounded in our ears,” said Representative Clopton, “the cry of 
‘unconstitutionality’ has been reverberated again and again. In language 
strong, positive, and unequivocal, we have been repeatedly told that we 
are about to break down one of the main pillars of our Constitution, and 
to unsettle the whole foundation of our government.” 47 Senator Brecken- 
ridge urged the senators to confine the discussion to the merits of the 
question and not to be led into the “regions of fancy and of terror” to 
which the opponents were taking flight. Referring to the assertion of the 
Federalists that there were only two ways of governing, one by the Judi- 
ciary and the other by the bayonet. Representative Mason replied that 
the Republicans depended on better methods, namely, elections and 
the good sense of the people. 48 

Federalist threats .— The proposal to nullify acts of Congress by state 
action, when the constitutional grants to the federal government were 
thought to be exceeded, was first formally and emphatically put forward 
in the adoption of the Kentucky and Virginia Resolutions. But the threat 
of secession and the dire prediction that civil war was likely to result 
came from the Federalists in the famous judiciary debate of 1802. “There 
are States in this Union,” said Roger Griswold of Connecticut, “who will 
never consent, and are not doomed to become humble provinces of 
Virginia.” 4 ® The attack on the Judiciary which the Republicans were 
sponsoring, contended Bayard, involved “a doctrine which cannot be 

practised without producing not discord only, but bloodshed There 

are many now willing to spill their blood to defend that Constitution . . . 
the moment is not far off when this fair country is to be desolated by civil 
war.” 80 Fisher Ames joined in the wail of the Federalists who had de- 

46 Annals , op. cit., pp. 660-662. 

47 Ibid., p. 970. 

48 Ibid., p. 720. 

“Ibid., p. 793. 

80 Ibid., pp. 642-650. The contention that the very foundation of the government of 
the union was to be destroyed was made over and over again throughout the debate. 
A few other comments of this nature may be cited. To Representative Griswold of 
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veloped as part of their program a rule or ruin policy by insisting that 
“the Federalists must entrench themselves in the state governments, and 
endeavor to make state justice and state power a shelter of the wise, and 
good, and rich, from the wild destroying rage of the Southern Jacobins .” 51 
Pickering began to visualize “a new confederacy” in which the northern 
states and the British provinces would join . 52 These and similar threats 
did not deter the Republicans from carrying out their design to restore 
the Judiciary to its former status and functions. 

An instance of specious reasoning to confuse the issue is shown in the 
claim of the Federalists that they were the real champions of the rights 
of the people. When it was contended that the Legislature as well as the 
courts might interpret the Constitution and that when such interpreta- 
tion was embodied in an act it was the duty of the courts to enforce 
it, the Federalists replied with Hamiltonian logic that “the sovereignty of 
America will no longer reside in the people, but in the Congress, and the 
Constitution is whatever they choose to make it .” 53 But how does sov- 
ereignty reside in the people when a few appointed Judges alone have 
the authority to place a final interpretation on the Constitution— the 
people’s fundamental law— and, by their decisions, to make it? The Fed- 
eralists, maintaining that the Judiciary should be a coordinate branch 
of the government, asserted that the Republican point of view made of 
the Judiciary a subordinate or dependent branch of the government . 54 
This objection was offset partly by Jefferson’s concession that in relation 

Connecticut there was no middle ground between a government of laws and a gov- 
ernment of men. The former could only be supported by an independent Judiciary 
and, said he: “If by the passage of this bill you destroy this only barrier, the people of 
the country are left at the mercy of a host of despots, whose will is law. and whose 
enmity is death.” Annals , op. cit., p. 794. 

Predicting dire consequences, Representative 1 allmadge of Connecticut exclaimed: 
“Let this government and Constitution be prostrated, and I have no hesitation in de- 
daring that a civil war must be our portion. For heaven’s sake, for our country’s sake, 
let everything tending to such an issue, be most carefully avoided.” Ibid., p. 947. 

“Sir, I mean no threats, I have no expectation of appalling the stout hearts of my 
adversaries,” said Bayard, “but if gentlemen are regardless of themselves, let them 
consider their wives and children, their neighbors and their friends. Will they risk 
dvil dissension, will they hazard the welfare, will they jeopardize the peace of the 
country, to save a paltry sum of money— less than thirty thousand dollars? My feeble 
efforts can avail nothing, but it was my duty to make them. The mediated blow is 
mortal, and from the moment it is struck, we may bid a final adieu to the Constitution.” 
Ibid., p. 649. 

51 Works, ed. by Seth Ames (Boston, 1854), I: 310. The extinction of Federalism, Ames 
was sure, would result in “the ruin of the wise, rich, and good.” Ibid., p. 316. 

52 Henry Adams, New England Federalism, p. 338. 

“Randolph inquired on several occasions whether the Judidary as supported by 
the Federalists was to be a coordinate or a paramount department of government. 

54 Ibid., p. 692. See argument of Representative Huger of South Carolina. 



The J udiciary Repeal Act 237 

to the protection of their own powers and authority the courts might, 
in the first instance at least, refuse to enforce an act of Congress. 

The system of circuit riding which the Act of 1801 eliminated was de- 
fended on the ground that it afforded an opportunity for the Judges 
to become acquainted with local laws and customs. To this argument 
the Federalists replied that they were not convinced that the best way to 
study law was to ride rapidly from one end of the country to another. 
They believed that knowledge of the law might be acquired more ad- 
vantageously “in the closet than on the high road.” It was also argued 
that most of the cases decided in the federal courts depended upon the 
common law, and knowledge of local conditions afforded no aid in this 
connection. But to the Republicans the use of the common law as a 
basis for decisions was especially objectionable. 65 Senator Breckenridge 
stated the view which became one of the main themes of the Democratic 
philosophy a few decades later. “I do not wish,” said he, “to see all pos- 
sible subjects drawn into the great vortex of federal legislation and ad- 
judication. I do not, in short, wish, as some gentlemen may do, to see 
one mighty and consolidated sovereignty collected from and erected on 
the ruins of all the state sovereignties.” 58 

Alternative proposals made by the Republicans— Senator Wright of 
Maryland,® 7 in stating the view of the Constitution regarding judicial 
powers to which the Republicans adhered, thought that the Judges, so 
far as questions constitutionally submitted to them were concerned, 
ought to be guardians of the Constitution; but he held the Legislature, 
Executive, and Judiciary, each severally, guardians of the Constitution, 
so far as they were called upon to carry out their duties. To the Repub- 
licans, the most satisfactory and effective corrective of violations of the 
Constitution was to be found in the Legislature itself. In case of mis- 
constructions contrary to the wishes of the people, the election of mem- 
bers to Congress with instructions to adopt the appropriate remedy 
appeared to be an adequate mode of procedure to meet all conditions. 
To the Federalists, this argument meant that the Judiciary could not 
be a check on the Legislature, and that a legislative act expressing the 
public will must be carried into effect by the Judiciary whether the law 
carrying out this will was in accord with or in violation of the Consti- 
tution. 88 

Attorney General Levi Lincoln expressed the Republican attitude to- 

55 See objections to the exercise of common law jurisdiction by the federal courts 
presented by Representatives Randolph, Henderson, and Nicholson, below, pp. 240 ff. 

86 Annals, op. cit., p. 99. 

** Ibid., p. 115. 

68 Cf. comments of Representative Hastings, ibid., p. 884. 
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ward the review of acts of Congress in an opinion given to the President 
regarding the effect of the decision of the Supreme Court in the case of 
United States v. Peggy “ “The Supreme Court/* said the Attorney Gen- 
eral, “who were competent to decide this privilege have determined it 
in her case. It must, therefore, be considered as binding in this particular 
instance. Although they have fixed the principle for themselves, and 
thereby have bound others in reference to the case on which they have 
adjudicated, it can, I conceive, extend no further. In all other cases in 
which the Executive or other courts are obliged to act, they must decide 
for themselves; paying a great deference to the opinions of a court of 
so high an authority as the Supreme one of the United States, but still 
greater to their own convictions of the meaning of the laws and Consti- 
tution of the United States and of their oaths to support them .** 80 

Senator Breckenridge, however, answered in most effective form the 
Federalist contentions regarding judicial review of acts of Congress with 
the alternative proposal suggested by the Republicans. “I did not ex- 
pect,** said Breckenridge, 

to find the doctrine of the power of the courts to annul the laws of Congress as uncon- 
stitutional, so seriously insisted on. ... It is said that the different departments of gov- 
ernment are to be checks on each other, and that the courts are to check the Legislature. 
If this be true, I would ask where they got that power, and who checks the courts 
when they violate the Constitution? Would they not, by this doctrine, have the abso- 
lute direction of the government? To whom are they responsible? But I deny the power 
which is so pretended. If it is derived from the Constitution, I ask gentlemen to point 
out the clause which grants it. I can find no such grant. Is it not extraordinary, that if 
this high power was intended, it should nowhere appear? Is it not truly astonishing 
that the Constitution, in its abundant care to define the powers of each department, 
should have omitted so important a power as that of the courts to nullify all the acts 
of Congress, which, in their opinion, were contrary to the Constitution? 

Never were such high and transcendent poweis in any government (much less in 
one like ours, composed of powers specially given and defined) claimed or exercised 
by construction only. The doctrine of constructions, not warranted by the letter of an 
instrument, is dangerous in the extreme. Let men once loose upon constructions, and 
where will you stop them? Is the astutia of English judges, in discovering the latent 
meanings of law-makers, meanings not expressed in the letter of the laws, to be 
adopted here in the construction of the Constitution? Once admit the doctrine, that 
Judges are to be indulged in these astute and wire-drawn constructions, to enlarge 
their own power, and control that of others, and I will join gentlemen of the opposition, 
in dedaring that the Constitution is in danger. 

To make the Constitution a practical system, this pretended power of the courts 
to annul the laws of Congress cannot possibly exist. My idea of the subject, in a few 
words, is, that the Constitution intended a separation of the powers vested in the 
three great departments, giving to each exdusive authority on the subjects committed 
to it. That these departments are co-ordinate, to revolve each within the sphere of their 
own orbits, without being responsible for their own motion, and are not to direct or 

® 1 Cranch 103 (1801). 90 Opinions of Attorney s-General, I: 122. 
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control the course of others. That those who made the laws are presumed to have an 
equal attachment to, and interest in the Constitution; are equally bound by oath to 
support it, and have an equal right to give a construction to it. That the construction 
of one deparment of the powers vested in it, is of higher authority than the construc- 
tion of any other department; and that, in fact, it is competent to that department 
to which powers are confided exclusively to decide upon the proper exercise of those 
powers: that therefore the Legislature have the exclusive right to interpret the Con- 
stitution, in what regards the law-making power, and the Judges are bound to execute 
the laws they make. For the Legislature would have at least an equal right to annul 
the decisions of the courts, founded on their construction of the Constitution, as the 
courts would have to annul the acts of the Legislature, founded on their construction. 

Although, therefore, the courts may take upon them to give decisions which impeach 
the constitutionality of a law, and thereby, for a time, obstruct its operations, yet I 
contend that such a law is not the less obligatory because the organ through which it 
is to be executed has refused its aid. A pertinacious adherence of both departments to 
their opinions, would soon bring the question to issue, in whom the sovereign power 
of legislation resided, and whose construction of the law-making power should prevail. 

If the courts have a right to examine into, and decide upon the constitutionality 
of laws, their decision ought to be final and effectual. I ask then, if gentlemen are 
prepared to admit, that in case the courts were to declare your revenue, impost and 
appropriation laws unconstitutional, that they would thereby be blotted out of your 
statute book, and the operations of government be arrested? It is making, in my 
opinion, a mockery of the high powers of legislation. I feel humbled by the doctrine, 
and enter my protest against it. Let gentlemen consider well before they insist on a 
power in the Judiciary which places the Legislature at their feet. Let not so humiliat- 
ing a condition be admitted under an authority of resting merely on application (sic) 
and construction. It will invite a state of things which we are not justified by the 
Constitution in presuming will happen, and which (should it happen) all men of all 
parties must deplore. 61 

In place of a power of final and authoritative interpretation of the 
Constitution by the courts, Breckenridge’s alternative proposal, to which 
all citizens and public officers must submit, was to permit each depart- 
ment to interpret the Constitution as it saw fit. In an irreconcilable 
conflict an appeal to the people as the ultimate authority might be made. 

Senator Morris, replying to Breckenridge’s concluding argument, in- 
quired “if gentlemen are prepared to establish one consolidated govern- 
ment over this country? Sir, if the doctrine they advance prevails, if it 
be the true doctrine, there is no longer any legislature in America but 
that of the Union.” Admitting that there was no clause in the Constitu- 
tion which authorized the Judges to annul acts of Congress, Morris 
asserted that this did not worry him, for “I answer, they derived that 
power from authority higher than this Constitution. They derive it from 
the constitution of man, from the nature of things, from the necessary 
progress of human affairs .” 62 Morris and his associates in the Senate 
were fearful that the proponents of the Repeal Act were moving in 

"Ibid., p. 180. 


91 Annals, op. cit., pp. 178-180. 
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the direction of the establishment of legislative supremacy and this 
above all else they wished to prevent . 68 

Criticizing the language of Justice Paterson to the effect that the courts 
could declare an act of Congress void. Representative Davis of Kentucky 
said: “Never can I subscribe to that opinion. Never can I believe the 
Judiciary paramount to both branches of the Legislature. ... I am will- 
ing to admit the Judiciary to be coordinate with the legislature in this 
respect, to wit: that Judges, thinking a law unconstitutional, are not 
bound to execute it; but not to declare it null and void. That power 
rests alone with the Legislature .” 84 

Another contention of the Republicans was that the increase of the 
number of federal courts and Justices had a tendency to draw legal 
business away from the state courts when it was desirable to encourage 
the opposite trend. And the height of degradation and tyranny was de- 
picted in the spectacle of a sovereign state “upon her knees before six 
venerable Judges, decorated in party-colored robes, as ours formerly 
were, or arrayed in more solemn black, such as they have lately as- 
sumed .” 65 But the opinion of the Federalists that the federal courts were 
authorized to adopt the reasoning and principles of the common law 
aroused the most outspoken opposition and resentment. Refuting the 
arguments of Representative Henderson, Macon of North Carolina said: 

He told us that the Judges only adopted such parts of the common law of England 
as suited the people, and that he apprehended no danger from this. Sir, I do apprehend 
danger from this, because I cannot find :*ny authority given them in the Constitution to 
do it, and I suppose it is not an inherent right. Without pretending to know the extent 
of this common law, it has always appeared to me to be extremely dangerous to the 
rights of the people, for any person not elected by them, to undertake to exercise the 
power of legislating for them, and this adopting the common law is only another name 
for legislation. He has also told us, that the States had adopted it. If the States adopted 
it, it became a law of the State and not of the United States; but the adoption of it 
by the individual States, could not give the Judges a right to adopt it for the United 
States. The Judges have no powers but what are given by the Constitution or by statute, 
and this power cannot be found in either. He even told us, that the Constitution was 
a dead letter without it. I do not believe this was the opinion of the Convention that 
formed it, and by an examination of the debates of the state conventions that ratified 
it, it will not be found to be their opinion; nor is it, I believe, the opinion of all the 
Judges of the Supreme Court, that the Constitution would be a dead letter without 
the common law of England. 08 

And a similar sentiment was expressed by Nicholson of Virginia, who 
asked: 

Have the people of this country ever consented to vest the Judges with this extensive 
discretionary power? Have they ever sanctioned the principle that the Judges should 

08 Annals, op, cit,, p. 180. 05 Senator Mason of Virginia, ibid., p. 69. 

04 Ibid,, p. 558. 08 Senator Mason of Virginia, ibid., p. 713. 
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make laws (or them instead o£ their Representatives? Is it not legislation to all intents 
and purposes, when your Judges are authorized to introduce at pleasure the laws of a 
foreign country, to arm themselves with power? The American people never dreamed 
of such a principle in the Constitution, and never will submit to it. They never ought 
to submit to it. It is giving to the Judges a power infinitely more transcendent than 
that vested in any other branch of the Government. The legislature cannot recognize 
any principle of the common law having a monarchical tendency; yet this principle 
the Judges may recognize, if you leave it to their discretion to introduce any part of 
the common law which they think proper. 87 

The Federalist tendency to place around the Judge a halo of superior 
sanctity did not appeal to many members of Congress, for the query was 
raised: “Are not Judges men? Are they not subject to like passions and 
like feelings as other men?” 68 Brushing aside the Federalist arguments 
and their dire threats, the Republicans passed the Repeal Act and in 
other ways indicated their intention to control the Supreme Court. Seem- 
ingly, Republican theories of constitutional construction were in the 
ascendancy. But President Adams had by masterly partisan maneuvers 
placed a Federalist politician and statesman in the position of Chief 
Justice and, as Beveridge expresses it, the stage was set for Marshall's 
“performance of an imperative duty.” 69 In fact, says Beveridge, “All the 
reasons for the opinion which John Marshall, exactly one year later, 
pronounced in Marbury v. Madison were given during the debate. In- 
deed, the legislative struggle now in progress and the result of it, created 
conditions which forced Marshall to execute that judicial coup d’etat. 
It should be repeated that an understanding of Marbury v. Madison is 
impossible without a thorough knowledge of the debate in Congress 
which preceded and largely caused that epochal decision.” 70 

The contention was made by the Federalists throughout the argument 
that the Judges of the Circuit Court held their offices during good be- 
havior, and since their salaries could not be diminished during their 
continuance in office, Congress could not, by abolishing the offices, or by 
repealing the Judiciary Act of 1801, deprive them of their judgeships 
and salaries. Despite this and other arguments of the Federalists, the 
repealing act passed the Senate by a margin of one vote but by approxi- 
mately a two to one majority in the House. Regardless of the reasons 
and arguments that Congress cannot abolish federal courts and thereby 

87 Ibid., pp. 805, 806. 

68 Ibid., p. 826. 

89 The Life of John Marshall, III; 100. 

70 Ibid., p. 75. In the consideration of the repealing act Beveridge cannot conceal his 
partisanship. The Federalist act of 1801 is declared to be “one of the best considered 
and ablest measures ever devised by that constructive party.” Admirable, excellent, 
and other adjectives are used in describing it, and the only objection to the act regarded 
as having any validity was the “alleged extravagance.” See ibid., Ill: 53. 
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remove from office Judges appointed to positions created by a previous 
act, it is now well settled, so far as the question of the power of Congress 
is concerned, that the tenure of good behavior in judicial office does not 
prevent the legislature from abolishing a federal court. 

Some of the Judges removed by the Repealing Act petitioned Congress 
for relief, claiming that no provision had been made for the payment of 
salaries to which they were constitutionally entitled. They joined in 
sending a memorial to Congress protesting against their removal, claim- 
ing that rights secured to them by the Constitution, as members of the 
judicial department, had been impaired. Congress was required to de- 
fine the duties which they should perform and provide for the compen- 
sation which was secured to them in accordance with the provisions 
of the Constitution. The committee of the Senate, to whom was referred 
the memorials of the Judges, regarded it improper to express opinions 
on the issues involved, but, in view of the serious import of the ques- 
tions put forth, the committee requested the President, through the At- 
torney General, to file an information in the nature of a quo warranto 
on behalf of the petitioners for the purpose of securing a judicial deter- 
mination of their claims. 71 After brief consideration in the House of 
Representatives the request of the petitioners was denied. 73 No further 
action was taken. 

Chief Justice Marshall believed the Judiciary Repeal Act of 1802, so 
far as it deprived federal Judges of their offices and salaries, was uncon- 
stitutional. 78 No case arose, however, to test the validity of the act. The 
Justices did not deem their position secure enough to refuse to act under 
the law of 1789 which had now been restored. But an occasion soon arose 
for Marshall to assert doctrines of judicial independence and superior- 
ity. Through him the Judiciary was destined, as its proponents expected, 
to save the cause of Federalism through the process of constitutional 
interpretation. 

The terms and jurisdiction of the Supreme Court were not affected by 
the original Judiciary Repeal Act, but the membership of the Court 
provided by the act of 1789 was restored. Because the Federalists looked 
to the Court to declare the Repeal Act void, the Republicans adopted 
a plan which rendered impossible immediate action of this kind. They 
changed the terms of the Supreme Court. The Judiciary Act of 1789 had 

71 American State Papers r. Miscellaneous, I: 340. 

73 Annals, 7th Cong., 2d sess., pp. 427 ff. 

18 For Marshall's views on the validity of the Judiciary Repeal Act, see letters to Jus- 
tice Paterson, April 6, 19, May 3, 1802, from which extracts are quoted, Warren, op . cit., 
I: 269 ff. Cf. also James Kent, New York Review (1838), Vol. Ill, and Story, Commen- 
taries on the Constitution (5th ed., 1891), p. 426. 
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provided for terms of the Court in February and August. The Federalist 
reorganization act changed the terms to June and December, but this 
act was quickly repealed, thus restoring the February and August ar- 
rangement. As the Judiciary debate progressed in the spring of 1802, the 
Congressional leaders decided to abolish the August session, except for 
the receipt of motions and other routine matters. The result of these 
enactments was that the Supreme Court sat in December, 1801, and did 
not meet again to hear cases until February, 1803. 74 With the passage 
of the law abolishing the sessions of the Supreme Court for fourteen 
months, claims Beveridge, the movement began “that finally developed 
into the plan for the secession of the New England States from the 
Union.” 76 

The charge of political motives .—Advocates of the doctrine of judicial 
supremacy seek to minimize the opposition to judicial review of legis- 
lation at the time the practice was adopted by state and federal courts. 
Thus, Charles Warren claims that prior to the debate over the Judiciary 
Repeal Act of 1802 no prominent statesman other than Charles Pinckney 
of South Carolina publicly denied the Court’s power to review acts of 
Congress. 78 Until this date, he asserts that the power of the Judiciary to 
review federal legislation “had been almost universally recognized, and 
even in 1802, it was attacked purely on political grounds and only by 
politicians from Kentucky, Virginia, North Carolina, and Georgia.” 77 
In defense of this contention Warren fails, as historians frequently do, 
to distinguish the doctrine of the supremacy of the federal Judiciary, so 
far as state enactments being in conflict with the powers or authority 
expressly granted to the federal government were concerned. Nor does 
he distinguish the right of the federal courts in the settlement of private 
controversies among citizens to pass in the first instance on the validity 
of acts of Congress. Not all of the Federalists and only a few Republicans 
supported the claim that the Judges had final and conclusive authority 
to interpret the Constitution in a manner which was binding on the 
states and on the coordinate departments of the federal government in 
the disputed fields of the interpretation of implied powers or of the 
settlement of political questions. Many who favored a limited type of 

74 James A. Bayard denounced these enactments “as a patchwork designed to cover 
one object, the postponement of the next session of the Supreme Court ... to give 
the Repealing Act its full effect before the Judges are allowed to assemble.” Annals, 
7th Cong., 1st sess., p. 30. 

78 The Life of John Marshall, III: 97. See below, pp. 294 ff. 

70 “The Early History of the Supreme Court of the United States in Connection with 
Modern Attacks on the Judiciary,” 8 Mass. Law Jour . (Dec., 1922), 15. 

77 The Supreme Court in United States History, I: 82, 256. 
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judicial review of state and federal acts, as did Madison and Jefferson, 
denied the high and commanding prerogative of the Judiciary to control 
the other departments which the Federalists usually defended. 

Though more opinions were expressed favorable to the review of legis- 
lative acts by the courts than those expressed to the contrary, and though 
the members of the Democratic or Anti-Federalist groups occasionally 
joined in the defense of such review, it is apparent that the liberal or 
democratic groups usually doubted the wisdom of placing Judges in 
control of the fundamental law or vigorously opposed the adoption of 
a practice which would accord such a high prerogative to the courts. 
After a careful analysis of the debates in the state legislatures concerning 
the Virginia and Kentucky Resolutions, Frank M. Anderson concluded 
that the available evidence shows conclusively that many Anti-Federalists 
“did not accept the Federalist doctrine that the Supreme Court of the 
United States is the final arbiter of the differences between the federal 
government and the States .” 78 When asserting the authority of the courts 
to review state acts. Chief Justice Kirkpatrick of New Jersey observed 
that the issue of judicial review enlisted “many champions on both 
sides .” 79 And Justice Breckenridge of Pennsylvania discovered that opin- 
ions were rather evenly divided in that state. Arguing in favor of judicial 
review in the case of John Towers , he said: 

I have enquired of a leading member of the state convention which framed the con- 
stitution, how it came to pass that, as this was a vexed question in the theory of govern- 
ment, even under the written constitution of the States, the power had not been ex- 
pressly assigned to the judiciary, of testing a statute by the constitution; his answer 
was, that it was thought that if the principle had been brought broadly in view, it 
would have been rejected, and it was thought more advisable to leave it to be collected 
by construction. 80 

Much significance is attached to a purported change of opinion in 
relation to judicial review by such opponents as Senator Breckenridge 
of Kentucky 81 and Thomas Jefferson . 82 The change is attributed to par- 
tisanship and is thereby thought to be discredited. 

Following the same line of argument, John Marshall might be charged 
with partisanship in espousing the cause of judicial review in the Afar- 

78 Frank Maloy Anderson, “Contemporary Opinion of the Virginia and Kentucky 
Resolutions,” Amer. Hist. Rev. (Oct., 1899), V: 54. 

79 State v. Parkhurst, 4 Halstead 444, 445 (1802). 

80 2 Browne’s Repts. (Court of Common Pleas, Phila., Dist., Pa., 1812), 195. 

81 John Breckenridge, in 1798, recognized in relation to acts of Congress that Judges 
might refuse to enforce an act because it was unconstitutional. Ethelbert D. Warfield, 
The Kentucky Resolutions of 1798 (New York, 1887), pp. 93, 94. 

For Jefferson’s opinions on judicial review, see above, pp. 206 ff. 
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bury Case . Marshall is on record both as approving and condemning the 
doctrine of review before rendering his famous pronouncement. 83 Gou- 
verneur Morris also changed his views, first disapproving judicial review 
and then becoming an ardent advocate. 84 

By ignoring some of the most important facts of history of the previous 
decades, Warren claims that up to this time the Republicans had been 
the chief defenders of the right of judicial review, but in order to meet 
the Federalist arguments regarding the invalidity of the Judiciary Re- 
peal Act they shifted their ground for the purpose of political expedi- 
ency. The evidence of Republican views on judicial review has been 
made sufficiently clear to indicate the inaccuracy of such a claim. 

This method of imputing political and selfish motives to those who 
espoused Republican doctrines is carried to an absurd extreme in the 
contention that the representatives of Virginia and Kentucky were led 
to oppose the review of legislative acts by the federal courts for fear of 
adverse holdings on the land laws of those states. 85 No doubt personal 
and private interests had their influence in the positions on public ques- 
tions taken by the Republicans as well as by the Federalists. And it is 
obvious that those who declaimed loudest on behalf of an independent 
Judiciary with the right to veto acts of Congress were not thinking so 
much of the liberties of the people to which many references were made 
as they were of the property which they wished to have protected. This 
was an issue on which public men held divergent views from colonial 
times to date, and on which they were to continue to differ for many 
years to come. Why does it seem necessary to seek personal and political 
motives to justify the conduct of those who opposed judicial supremacy 
and assume that the proponents of such supremacy were necessarily high- 
minded patriots who thought only of the public good and the general 
welfare? 

Political Aspects of the Case of Marbury v. Madison 

In the desire to keep the fountain of justice pure and uncontaminated by 
the waters of Republicanism, the Federalists passed a law in February, 
1801, forming the District of Columbia into two counties and authoriz- 
ing the President to appoint for each such number of justices of peace 
as he shall deem expedient, the incumbents to hold office for five years. 
Great importance was attached to the appointment of these justices of 
peace, since they were the only governing body for that part of the Dis- 

88 Elliot’s Debates , III: 553, and Ware v. Hylton, 3 Dallas 199, 211 (1796). 

84 Jared Sparks, Life of Gouverneur Morris (Boston, 1832), III: 438, and Annals, 7th 
Cong., 1st sess., pp. 180, 181. 

“Warren, op. cit., I: 219 ff. 
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trict which was not included in the corporate limits of Alexandria and 
Georgetown. 88 Among his so-called “midnight appointments” President 
Adams designated twenty-three justices of peace for Washington County 
and nineteen for Alexandria County and they were confirmed by the 
Senate on March 3. Commissions for these positions were made out, 
signed, and sealed but remained in the office of the Secretary of State 
until after Jefferson assumed the presidency. Though Chief Justice Mar- 
shall insisted that the commissions for these officers were legally made 
out and should have been delivered by Jefferson’s appointee, Secretary 
of State Madison, all of the commissions disappeared and none were 
received by the appointees. President Jefferson by a blanket commission 
later appointed fifteen justices for each county, including in his list 
twenty-three of those nominated by Adams. 87 Among those to whom 
commissions were refused were William Marbury, Dennis Ramsay, Rob- 
ert Townsend Hooe, and William Harper. These men applied to the 
Supreme Court of the United States for a writ of mandamus to com- 
pel Secretary of State Madison to deliver the commissions, and an order 
was issued requiring him to show cause at the next term of the Court 
why the writ of mandamus should not be granted. It was this order to 
which the Republicans objected during the Judiciary debate, for they 
regarded the proceedings in the Marbury Case 88 as a political move on 
the part of the Federalists to prevent the repeal of the Judiciary Act. 80 

Chief Justice Marshall, who also served Adams as Secretary of State, 
had failed to deliver the commissions of Marbury and his associates who 
were now seeking a mandamus to compel the delivery of their commis- 
sions. He explained that the failure to deliver the commissions was due 
to “the extreme hurry of the time and the absence of Mr. Wagner (Clerk 
of the State Department) who had been called on by the President to 
act as his private secretary.” 90 Because of his personal responsibility and 
interest in the case, it might have been expected that Marshall would de- 
cline to act as a Judge in passing upon the application for a mandamus. 

88 See acts of February 27 and March 3, 1801,2 U. S. Statutes at Large, 103,115. 

* National Intelligencer, March 23, 1801, and Charles S. Bundy, “A History of the 
Office of Justice of Peace in the District of Columbia,” Records of the Columbia His- 
torical Society, V: 259 ff. 

88 1 Cranch 137 (1803). 

89 See criticism of Senator Giles, Annals , 7th Cong., 1st sess., pp. 579 ff., and the reply 
of Senator Bayard, ibid., pp. 603 ff. The Supreme Court Justices were lauded by Bayard 
for being “hardy enough to send their mandate into the Executive cabinet. . . . They 
have given a strong proof of the value of that constitutional provision which makes 
them independent. They are not terrified by the frowns of Executive power, and dare 
to judge between the rights of a citizen and the pretensions of a President.” 

90 See letter quoted by Beveridge, op. cit., Ill: 124, 125. 
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Though questions of judicial propriety, independence, and aloofness 
loomed strong when the relations with the coordinate departments were 
concerned, nice distinctions of this kind did not seem to have much 
weight when partisan feelings and inclinations were aroused. 01 

When the Supreme Court met in February, 1803, it was generally as- 
sumed that the Court would grant the mandamus sought by Marbury 
and his associates and that Madison on the instructions of the President 
would ignore the writ. The justices of peace appointed by President Jef- 
ferson were taking care of the business of the District, and there was 
little interest in the outcome of the case. “So far then, as practical results 
were concerned,” observes Beveridge, “the case of Marbury v . Madison 
had now come to the point where it was of no consequence whatever to 
anyone. It presented only theoretical questions, and on the face of the 
record, even these were as simple as they were unimportant. This con- 
troversy, in fact, had degenerated into little more than ‘a moot case’ as 
Jefferson termed it twenty years later.” 02 McLaughlin, also regarding the 
case as moot, condemns the unusual and extrajudicial attitude of the 
Chief Justice, for, he notes, “according to Marshall’s own theories, the 
want of jurisdiction was plain on the very face of the pleadings.” 08 
Though there was no longer any real case before the Court and though 
Marshall, because of his personal interest in and relation to the proceed- 
ings, should have declined to act as a Judge in the case, he ignored these 
factors and used the controversy to announce some fundamental consti- 
tutional theories. 

Marshall’s opinion in the Marbury Case is subject to certain errors or 
misconstructions which would normally be discreditable in the action 
of a reviewing tribunal. In the first place, the legality of Marbury’s claim 
to the office was considered in extenso before the question of the Court’s 
jurisdiction in the case was discussed; that is, the usual order of the de- 
termination of issues was reversed; and second, the statute in question 
had been construed and could readily be interpreted so as to avoid the 
issue of constitutionality and, according to the generally accepted canon 

n For consideration of the propriety of the action of Chief Justice Marshall in par- 
ticipating in and rendering the opinion in this case, see Andrew C. McLaughlin, 
“Marbury vs. Madison Again,” 14 Amer. Bar . Assn. Jour. (Mar., 1928), 157, and J. A. C. 
Grant, “Marbury v. Madison Today,” 23 Amer. Pol. Sci. Rev. (Aug., 1929), 678 ff. 

02 The Life of John Marshall , III: 125, and Jefferson, Works (Mem. ed.), XV: 447. 

98 Andrew C. McLaughlin, Constitutional History of the United States (New York, 
1935), P* 3°6- “The learned Justice,” says McLaughlin, “really manufactured an op- 
portunity to declare an act void [He passed] upon a constitutional question involv- 

ing the authority of a coordinate branch of the government, the Executive, in a case 
he had no right so much as to entertain if his own decision was correct.” “Marbury vs. 
Madison Again,” 14 Amer. Bar. Assn. Jour. (1928), 1&6. 157. 
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in controversies involving constitutional questions, should not have been 
passed upon. It seems plain, thinks Warren, 

that it would have been possible for Marshall, if he had been so inclined, to have 
construed the language of the section of the Judiciary Act which authorized writs of 
mandamus, in such a manner as to have enabled him to escape the necessity of declar- 
ing the section unconstitutional. . . . [But he] felt that in view of the recent attacks on 
judicial power it was important to have the great principle firmly established, and 
undoubtedly he welcomed the opportunity of fixing the precedent in a case in which 
his action would necessitate a decision in favor of his political opponents. 94 

When Corwin, however, refers to Marshall’s decision as “a political 
pamphlet designed to irritate an enemy to the very limit of endurance” 
and thinks the “decision bears many of the earmarks of a deliberate 
partisan coup” because it was designed as a lecture to the President on 
his duty to recent Federalist appointees to judicial office , 95 Warren pro- 
tests that there is no basis for the imputation of “unjudicial motives.” 

Section 13 of the Judiciary Act of 1789, which was held void so far as 
it related to the Marbury Case , provided that “the Supreme Court . . . 
shall have power to issue writs of mandamus, in cases warranted by the 
principles and usages of law, to any courts appointed, or persons holding 
office, under the authority of the United States .” 08 This section, which 
had been drafted and approved by some of the leaders who participated 
in the Philadelphia Convention, was regarded as constitutional from 
1789 and applied as such in a number of cases . 07 Section 13 could have 

94 Warren, op. cit., I: 242, 243. Differences of opinion on this point were expressed in 
Myers v. United States , as follows: “The Court had, therefore nothing before it calling 
for a judgment upon the merits of the question of issuing the mandamus. Notwith- 
standing this, the opinion considered preliminarily, first, whether the relator had the 
right to the delivery of the commission, and, second, whether it was the duty of the 
Secretary of State to deliver it to him and a duty which could be enforced in a court 
of competent jurisdiction at common law by a writ of mandamus?" The whole state- 
ment of the Chief Justice, with reference to the issuance of a mandamus, “was certainly 
obiter dictum with reference to the judgment actually reached." Chief Justice Taft in 
majority opinion, 272 U. S. 52, 140 ff. But to Justice McReynolds, dissenting, “The point 
thus decided was directly presented and essential to proper determination of the 

cause The sometime suggestion that the Chief Justice indulged in an obiter dictum , 

is without foundation.” Ibid., p. 217. 

96 The Doctrine of Judicial Review (Princeton, 1914), p. 9, and “Marbury v. Madison 
and the Doctrine of Judicial Review," 12 Mich. Law Rev. (May, 1914), 538, 542. 

00 1 U. S. Statutes at Large, 80, 81. 

‘"United States v. Ravara, 2 Dallas 297 (1793); United States v. Judge Lawrence, 3 
Dallas 42 (1795) and United States v. Peters, 3 Dallas 121 (1795); see also reference to 
two other cases in the argument of Charles Lee in the Marbury Case, 1 Cranch 148, 149. 
Section 342 of the Judicial Code now provides that the Supreme Court may issue 
“writs of mandamus, in cases warranted by the principles and usage of law, or to 
persons holding office under the authority of the United States, where a State or an 
ambassador, or other public minister, or a consul, or vice consul is a party.” This 
is a reenactment of sec. 13, c. 20 of the Act of 1789 with little substantial change. 
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been construed in this, as in other cases, to uphold the validity, that is, 
as authorizing the Court to issue writs of mandamus, in cases arising 
under the original jurisdiction of the Court. But there was an emergency, 
an extraordinary need, for a decision political in its nature and implica- 
tions. For “nothing but the emergency compelling the insistence at this 
particular time, that the Supreme Court had such power [that is, to de- 
clare void an act of Congress], can fully and satisfactorily explain the 
action of Marshall in holding this section void .” 08 

Marshall, according to Beveridge, had prepared a constructive answer 
to the Kentucky and Virginia Resolutions and to the Republican argu- 
ments on the repeal of the Judiciary Act, the philosophy of which the 
Republicans generally approved, and which he had followed with great 
interest . 99 Believing that the nationalist majority on the Supreme Court 
might soon be changed by the appointment of new members to the Court 
and that the position of the Supreme Court as the guardian of the Con- 
stitution, according to Federalist standards, was none too secure, he 
“resolved to make use of this unimportant litigation to assert, at a critical 
hour when such a pronouncement was essential, the power of the Su- 
preme Court to declare invalid acts of Congress that violate the Consti- 
tution .” 100 As an “experienced politician” thoroughly familiar with the 
methods and arguments of the Republicans, he was prepared to take 
a “bold course” to preserve the ramparts of Federalism. “Thus,” says 
Beveridge, “by a coup as bold in design and as daring in execution as 
that by which the Constitution had been framed, John Marshall set up 
a landmark in American history so high that all the future could take 
bearings from it, so enduring that all the shocks the Nation was to endure 
could not overturn it .” 101 This was the “deed of a great man”—the act of 
a statesman of the first rank. Apparently this was not an instance of 
mechanical jurisprudence or the strict following of the letter of the law 
to which Marshall was wont to recur in subsequent decisions. 

Early action was thought necessary, and in less than two weeks after 
the close of arguments in the case, Marshall's opinion, which no doubt 
had been in preparation for months as a Federalist pronunciamento, was 
announced. Marbury’s appointment was held to be complete, and the 

98 Beveridge, op. cit., Ill: 133. 

99 Ibid., p. 104. There was, maintains Beveridge, an “absolute necessity of asserting 
that there was one department of government that could not be influenced by tem- 
porary public opinion. The value to a democracy of a steadying force was not then 
so well understood as it is at present but the Chief Justice appreciated it and deter- 
mined at all hazards to make the national Judiciary the stabilizing power that it has 
become.” Ibid., p. 109. 

Ibid., p. 111. 

101 Ibid., p. 142. 
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President as well as his Secretary of State were declared to be derelict in 
the performance of their duties. Indicating a point of view to be devel- 
oped with vigor and effectiveness in subsequent cases. Chief Justice 
Marshall maintained: “The government of the United States has been 
emphatically termed a government of laws, and not of men. It will cer- 
tainly cease to deserve this high appellation, if the laws furnish no remedy 
for the violation of a vested legal right.” 102 But here was a vested legal 
right for which the Chief Justice, desiring at this time to avoid a direct 
conflict with a hostile Executive department, held there was no remedy. 
Answering the charge frequently made during the debates in Congress 
in 1802 that the Supreme Court was attempting to intrude in the cabinet 
and to intermeddle with the powers of the Executive, Marshall dis- 
claimed such pretensions for “an extravagance so absurd and excessive, 
could not have been entertained for a moment.” He then proceeded to 
distinguish acts which were discretionary and necessarily political in 
nature and thus beyond judicial control, and acts based upon rights 
defined by law which might be asserted and protected in courts of justice 
no matter how exalted the position of the officer concerned. 108 The deliv- 
ery of Marbury’s commission being regarded in the latter category, the 
Chief Justice then turned to the nature of the remedy to enforce his right. 
Mandamus was held to be the appropriate remedy for this purpose. But 
could the Supreme Court issue the writ? 

In the answer to this question the Chief Justice found a clue to present 
his argument on judicial review of acts of Congress. Adopting a narrow 
interpretation of the Constitution not required by its words, he held void 
section 13 of the Judiciary Act of 1789 so far as it authorized the Supreme 
Court to issue a mandamus in such a case. Marbury was entitled to a 
remedy, but there was no court to which he could go to secure judicial 
process for its enforcement. Because of its significance in the subsequent 
development of the political functions of the Judiciary, the pertinent 
parts of Marshall’s opinion relating to the validity of section 13 of the 
Judiciary Act will be presented. After holding that Marbury was en- 
titled to his commission and that mandamus was the appropriate remedy 
to secure its delivery, the Chief Justice continued: 

The authority, therefore, given to the Supreme Court, by the act establishing the 
judicial courts of the United States, to issue writs of mandamus to public officers, ap- 
pears not to be warranted by the Constitution; and it becomes necessary to inquire 
whether a jurisdiction, so conferred, can be exercised. 

The question, whether an act, repugnant to the Constitution, can become the law 
of the land, is a question deeply interesting to the United States; but, happily, not of 

108 Ibid,, p. 170. 


109 1 Cranch 163. 
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an intricacy proportioned to its interest. It seems only necessary to recognize certain 
principles, supposed to have been long and well established, to decide it. 

That the people have an original right to establish, for their future government, such 
principles as, in their opinion, shall most conduce to their own happiness, is the basis 
on which the whole American fabric has been erected. The exercise of this original 
right is a very great exertion; nor can it, nor ought it to be frequently repeated. The 
principles, therefore, so established, are deemed fundamental. And as the authority, 
from which they proceed, is supreme, and can seldom act, they are designed to be 
permanent. 

This original and supreme will organizes the government, and assigns, to different 
departments, their respective powers. It may either stop here; or establish certain limits 
not to be transcended by those departments. 

The government of the United States is of the latter description. The powers of the 
legislature are defined, and limited; and that those limits may not be mistaken, or 
forgotten, the Constitution is written. To what purpose are powers limited, and to 
what purpose is that limitation committed to writing, if these limits may, at any time, 
be passed by those intended to be restrained? The distinction, between a government 
with limited and unlimited powers, is abolished, if those limits do not confine the 
persons on whom they are imposed, and if acts prohibited and acts allowed, are of 
equal obligation. It is a proposition too plain to be contested, that the Constitution 
controls any legislative act repugnant to it; or, that the legislature may alter the Con- 
stitution by an ordinary act. Between these alternatives there is no middle ground. 
The Constitution is either a superior, paramount law, unchangeable by ordinary 
means, or it is on a level with ordinary legislative acts and, like other acts is alterable 
when the legislature shall please to alter it. If the former part of the alternative be true, 
then a legislative act contrary to the Constitution is not law: if the latter part be true, 
then written constitutions are absurd attempts, on the part of the people, to limit a 
power, in its own nature illimitable. 

Certainly all those who have framed written constitutions contemplate them as 
forming the fundamental and paramount law of the nation, and consequently the 
theory of every such government must be, that an act of the legislature, repugnant to 
the Constitution, is void. This theory is essentially attached to a written constitution, 
and is consequently to be considered, by this court, as one of the fundamental prin- 
ciples of our society. It is not therefore to be lost sight of in the further consideration 
of this subject. If an act of the legislature, repugnant to the Constitution, is void, does 
it, nothwithstanding its invalidity, bind the courts, and oblige them to give it effect? 
Or, in other words, though it be not law, does it constitute a rule as operative as if 
it was a law? This would be to overthrow in fact what was established in theory; and 
would seem, at first view, an absurdity too gross to be insisted on. It shall, however, 
receive a more attentive consideration. 

It is emphatically the province and duty of the judicial department to say what the 
law is. Those who apply the rule to particular cases, must of necessity expound and 
interpret that rule. If two laws conflict with each other, the courts must decide on the 
operation of each. So if a law be in opposition to the Constitution; if both the law and 
the Constitution apply to a particular case, so that the court must either decide that 
case conformably to the law, disregarding the Constitution; or conformably to the 
Constitution, disregarding the law; the court must determine which of these con- 
flicting rules governs the case. This is of the very essence of judicial duty. If then the 
courts are to regard the Constitution; and the Constitution is superior to any ordinary 
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act of the legislature; the Constitution, and not such ordinary act, must govern the 
case to which they both apply. 

Those then who controvert the principle that the Constitution is to be considered, 
in court, as a paramount law, are reduced to the necessity of maintaining that courts 
must close their eyes on the Constitution, and see only the law. This doctrine would 
subvert the very foundation of all written constitutions. It would declare that an act, 
which, according to the principles and theory of our government, is entirely void; 
is yet, in practice, completely obligatory. It would declare that if the legislature shall 
do what is expressly forbidden, such act, notwithstanding the express prohibition, is 
in reality effectual. It would be giving to the legislature a practical and real omnip- 
otence, with the same breath which professes to restrict their powers within narrow 
limits. It is prescribing limits, and declaring that those limits may be passed at 
pleasure. That it thus reduces to nothing what we have deemed the greatest improve- 
ment on political institutions — a written Constitution — would of itself be sufficient, 
in America, where written Constitutions have been viewed with so much reverence, 
for rejecting the construction. But the peculiar expressions of the Constitution of the 
United States furnish additional arguments in favor of its rejection. 

The judicial power of the United States is extended to all cases arising under the 
Constitution. Could it be the intention of those who gave this power, to say that, in 
using it, the Constitution should not be looked into? That a case arising under the Con- 
stitution should be decided without examining the instrument under which it arises? 
This is too extravagant to be maintained. In some cases then, the Constitution must 
be looked into by the Judges. And if they can open it at all, what part of it are they 
forbidden to read, or to obey? 

There are many other parts of the Constitution which serve to illustrate this subject. 
It is declared that “no tax or duty shall be laid on articles exported from any state.” 
Suppose a duty on the export of cotton, of tobacco, or of flour; and a suit instituted to 
recover it. Ought judgment to be rendered in such a case? Ought the Judges to close 
their eyes on the Constitution, and only see the law? The Constitution declares that 
“no bill of attainder or ex post facto law shall be passed.” If, however, such a bill 
should be passed and a person should be prosecuted under it; must the Court condemn 
to death those victims whom the Constitution endeavors to preserve? “No person,” 
says the Constitution, “shall be convicted of treason unless on the testimony of two 
witnesses to the same overt act, or on confession in open court.” Here the language 
of the Constitution is addressed especially to the courts. It prescribes, directly for them, 
a rule of evidence not to be departed from. If the legislature should change that rule, 
and declare one witness, or a confession out of court, sufficient for conviction, must 
the constitutional principle yield to the legislative act? 

From these, and many other selections which might be made, it is apparent, that the 
framers of the Constitution contemplated that instrument, as a rule for the govern- 
ment of courts, as well as of the legislature. Why otherwise does it direct the Judges 
to take an oath to support it? This oath certainly applies, in an especial manner, to 
their conduct in their official character. How immoral to impose it on them, if they 
were to be used as the instruments, and the knowing instruments, for violating what 
they swear to support! The oath of office, too, imposed by the Legislature, is com- 
pletely demonstrative of the legislative opinion on this subject. It is in these words, 
“I do solemnly swear that I will administer justice without respect to persons, and do 
equal right to the poor and to the rich; and that I will faithfully and impartially 
discharge all the duties incumbent on me as , according to the best of 
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my abilities and understanding, agreeably to the Constitution, and laws of the United 
States.” Why does a Judge swear to discharge his duties agreeably to the Constitution 
of the United States, if that Constitution forms no rule for his government — if it is 
closed upon him, and cannot be inspected by him? If such be the real state of things, 
this is worse than solemn mockery. To prescribe, or to take this oath, becomes equally 
a crime. 

It is also not entirely unworthy of observation, that in declaring what shall be the 
supreme law of the land, the Constitution itself is first mentioned; and not the laws 
of the United States generally, but those only which shall be made in pursuance of 
the Constitution, have that rank. Thus, the particular phraseology of the Constitution 
of the United States confirms and strengthens the principle, supposed to be essential 
to all written constitutions, that a law repugnant to the Constitution is void; and that 
courts, as well as other departments, are bound by that instrument. 104 

In his opinion in the Marbury Case defending the authority of the 
Supreme Court to declare void an act of Congress, Chief Justice Marshall 
presented little in the way of argument that was new. The opinions of 
state justices, the views of the federal Judges in the Circuit and District 
Courts, and the Federalist speeches in the Judiciary debate of 1802 all 
tended to support and amplify the cogent argument of Hamilton in The 
Federalist that it was the duty of the courts to act as a check on Congress 
in order that private rights might be preserved. All that was necessary 
for Marshall to do was to reiterate, in language that had become current 
in legal thought, the doctrine of the supremacy of the Constitution as 
fundamental law and the presumed requirement that the Judges must 
compare the Constitution and the statute and hold void any conflicting 
provisions of the act. To supplement the main assumption that the 
Judges know better than anyone else what the Constitution means and 
what its language intends and that their views on the Constitution 
should be superior to all others, the Chief Justice contended that written 
constitutions with limitations on the exercise of governmental powers 
required the adoption of such a principle. The oath of Judges also 
rendered it necessary, thought Marshall, and, without citing any pro- 
visions expressly granting such authority, the Constitution was regarded 
as sanctioning the practice of judicial review. 

Though the Chief Justice's opinion on the right of the Supreme Court 
to declare void an act of Congress has made the Marbury Case one of the 
most important pronouncements of the federal Judiciary in the per- 
formance of its functions of constitutional interpretation, it was the de- 
cision of the Court favoring the right to issue a mandamus to a member 
of the President's cabinet that caused the greatest irritation and resent- 
ment. This part of the opinion was regarded as an attempt to interfere 
with “the independence of the Executive and Senate within their peculiar 


104 1 Cranch 176-180. 
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departments.” Jefferson continued to refer to and criticize the conten- 
tions in this case as a “gratuitous opinion” and as an “obiter dissertation 
of the Chief Justice.” His only immediate reference to the decision of 
Marshall was in a letter to Mrs. John Adams in September, 1804. “Noth- 
ing in the Constitution has given them [the Supreme Court Justices],” 
he wrote, “a right to decide for the Executive, more than the Executive 

to decide for them But the opinion which gives to the Judges the 

right to decide what laws are constitutional, and what not, not only for 
themselves in their own sphere of action, but for the Legislature and Ex- 
ecutive also, in their spheres, would make the Judiciary a despotic 
branch.” 106 Because of this and other expressions of opinion on the review 
of acts of Congress by the federal courts, Jefferson, it is maintained, 
changed his views on this issue for political purposes. Though Jefferson 
looked to the Judiciary for the protection of citizens from unauthorized 
acts of the government, he at no time approved the doctrine of final and 
authoritative interpretation of the Constitution by the courts which 
bound the coordinate departments. But when the Judiciary was manned 
by Federalists deliberately engaged in upholding party doctrines con- 
trary to the clearly expressed will of the nation, it was scarcely to be 
expected that Jefferson would approve their theories of constitutional 
interpretation. If ever the principle of sic rebus stantibus , or changed 
conditions warrant new constructions, may be considered appropriate, it 
may be held to apply to the reversal of men’s views on the developing 
doctrine of judicial supremacy. 

The opinion of Marshall in the case of Marbury v. Madison , so far as 
it dealt with the right of the Judiciary to refuse to enforce an act of Con- 
gress which it deemed void, did not, however, differ or conflict substan- 
tially with the views expressed by both Madison and Jefferson. They 
agreed with Marshall that the coordinate departments of the government 
had the right to interpret the Constitution so far as their own powers 
were concerned. Jefferson’s protest on this part of the opinion came from 
the impression which seemed to prevail that such a decision would bind 
not only the Judiciary but also the Legislative and Executive in their 
spheres. Such a doctrine, Jefferson declared, “would make the Judiciary 
a despotic branch.” Jefferson later objected to the mode of procedure 
followed by Marshall which raised the issue of the validity of an act of 
Congress when such a decision was not necessary for the disposal of 
the case. 

The main part of Marshall’s opinion in the Marbury Case relating to 
the review of acts of Congress by the federal courts, which is one of the 


106 Writings (Mem. ed.), XI, 50, 51. 
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most important political pronunciamentos issued in the United States, 
is so well known and has been so frequently discussed in legal publica- 
tions that it is unnecessary to consider the opinion in detail. 108 

The political aspects of this decision are obvious in any careful exami- 
nation of the reasoning. Propositions and postulates involved in the 
judgment are: 

1. A written constitution is a law of superior obligation and conse- 
quently any acts contrary thereto must be invalid. 

There was almost universal agreement on this proposition, but its 
acceptance left the main issue of judicial review undetermined. 

2. A written constitution with limitations on the powers of government 
necessitates the exercise of judicial review. 

This is a postulate based on certain political theories which the adop- 
tion of many written constitutions has demonstrated may as well be 
determined otherwise, as for example, the French constitution of 1875 
and the Belgian and Swiss constitutions of 1830 and 1874, respectively. 

3. The oath of the Judges to support the Constitution requires that 
they follow the Constitution and disregard any conflicting statute. 

This proposition fails to take into account that the officers of all three 
departments take the same oath and that by similar reasoning the mem- 
bers of Congress and the Executive could refuse to accept a decision of 
the Supreme Court with which they disagreed. 

It is assumed that the determination of the validity of a law is a me- 
chanical and necessitous matter in which personal or individual judg- 
ments do not enter, instead of a delicate and difficult question frequently 
with serious political implications on which lawyers and statesmen may 
well disagree. 

4. Legislative acts contrary to the Constitution are ipso facto void, con- 
sequently the courts are obliged to disregard such statutes. 

This proposition assumes that, constitutional provisions being laws 
of a superior order and statutes being laws of an inferior order, when a 
conflict arises the court whose duty it is to apply the laws and to resolve 
conflicts of law must enforce the superior law. In this assumption there 
is no recognition of the borderline cases where the judgments of the 
Judiciary, the Executive, and the Legislature may differ concerning 
whether there is a real conflict. 

Moreover, this proposition fails to distinguish between the categories 
of political laws unenforceable by courts and ordinary laws which it is 
the duty of Judges to interpret and apply. This well-known distinction 

108 See Charles Grove Haines, The American Doctrine of Judicial Supremacy (Berke- 
ley, 1932), pp. 199 ff., from which parts of the following pages are taken. 
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has resulted in placing all constitutional provisions outside of the pale 
of judicial authority in many European countries, and John Marshall 
himself was quick to recognize that certain parts of the federal Consti- 
tution were political in character and hence unenforceable by the Judi- 
ciary. 107 The real issue here is whether a conflict between a constitution 
and a statute can be regarded as a case within judicial cognizance. Pre- 
vailing theories and practice in foreign countries with constitutional 
forms of government have ruled that such a conflict is not a case for 
judicial action. 

If certain provisions of the Constitution are political in nature and 
unenforceable, why are not all provisions in this category; and by what 
authority do courts accept cases under some provisions and refuse them 
under other provisions? 

Why should a legislative act passed in due form and following all of 
the designated rules of procedure be considered as never having been 
passed or as ipso facto void? Is it not an unusual presumption for the 
officers of one department to consider the acts of the officers of another 
department of no avail? In fact, as indicated by Justices Bland and 
Gibson 108 and other opponents of judicial review, every argument in 
favor of judicial review was based on assumptions or postulates which 
assumed the whole ground of the dispute. 

Marbury v. Madison was the first important case in which the princi- 
ple of judicial review of an act of Congress was involved. Contrary to the 
general view, Jefferson and the other Republicans did not attack the 
decision because of its assertion of the power of the Supreme Court to 
declare null and void an act of Congress. The opposition to Marshall's 
decision in Marbury v. Madison was based chiefly on its alleged inter- 
ference with the Executive department, not on its declaring unconsti- 
tutional the section of the Judiciary Act of 1789 which conferred the 
power on the Supreme Court to grant the writ of mandamus. 

Both Warren and Beveridge comment on the failure of the Republi- 
cans to criticize the decision. Warren writes: “While the Federalist com- 
mendation of Marshall's opinion was profuse, it is surprising to note 
that the most bitterly partisan Republican newspapers . . . made no criti- 

** See the distinction made between the political and ministerial acts of heads of 
departments in Marbury v. Madison, i Cranch 137, 165 (1803), and the application of 
the doctrine that political questions were beyond the jurisdiction of the federal courts 
in Foster v. Neilson, 2 Peters 253 (1829); Luther v. Borden, 7 Howard 1 (1849); Pacific 
States Tel. and Tel. Co. v. Oregon, 223 U. S. 118 (1912); and Oetjen v. Central Leather 
Co., 246 U. S. 297 (1918). 

108 For a summary of the opinions of Bland and Gibson, see The American Doctrine 
of Judicial Supremacy, pp. 261 ff. 
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cism of the decision, and contrary to the views advanced by opponents of 
the Court in later days these Republican papers show no antagonism 
whatever to Marshall's view of the right of the Court to pass upon the 
constitutionality of an act of Congress.” 109 Beveridge ascribes Jefferson's 
silence to his desire to avoid political controversy at this time. 110 Though 
Jefferson, after he left the presidency, frequently criticized Marshall's 
opinion in Marbury v. Madison , it was always on the ground of the 
gratuitous assertion of the right of the judicial branch to compel the 
Executive to deliver a commission. 

While the application of Marbury for a mandamus was pending before 
the Supreme Court, a case arose involving the validity of the Judiciary 
Act of 1802 and the provision of the law of 1789 requiring the Supreme 
Court Justices to act as Circuit Judges. Presented originally to Chief 
Justice Marshall in the Circuit Court of Virginia where the pleadings 
were held insufficient, the cause was taken on a writ of error to the 
Supreme Court. Marshall declined to sit in the case because of his par- 
ticipation in the trial in the Circuit Court and Cushing being ill, the 
decision was rendered by four Justices. Justice Paterson, answering the 
contention that a case could not be transferred from one inferior court 
to another, said, “Congress have constitutional authority to establish 
from time to time such inferior tribunals as they may think proper; and 
to transfer a cause from one such tribunal to another.” To the objection 
that Congress could not require the Supreme Court Justices to sit as 
Circuit Judges, Paterson thought it sufficient to observe that practice and 
acquiescence under the Judiciary Act of 1789, for a period of years, 
“affords an irresistible answer, and has indeed fixed the construction. 
It is a contemporary interpretation of the most forcible nature. This 
practical exposition is too strong and obstinate to be shaken or con- 
trolled.” 111 No further attempts were made to check the enforcement of 
the Judiciary Act of 1802, and the Republicans turned to the method 
of impeachment to remove from the Bench Judges who were acting in 
their judicial capacity as extreme partisans. 

At no time were the lines more clearly drawn between the aristocratic- 
conservative factions and the democratic-liberal groups than during the 

109 Warren, op . cit., I: 248. 

110 Beveridge, op. cit.. Ill: 144 ff. 

111 Stuart v. Laird, 1 Cranch 299, 309 (1803). Warren believes “no more striking 
example of the non-partisanship of the American Judiciary can be found than this 
decision by a Court composed wholly of Federalists, upholding, contrary to its personal 
and political views, a detested Republican measure." But was it an instance of non- 
partisanship or one in which the Court submitted to what Justice Holmes called 
“preponderant public opinion?” Warren, op. cit., I: 272. 
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first term of Jefferson’s Administration. Moreover, the basic political 
doctrines and legal theories, which inevitably led to a series of conflicts 
over federal and state supremacy, were taking form, the chief disputants 
being John Marshall and Joseph Story, on the one side, and Thomas 
Jefferson, Spencer Roane, and John Taylor, on the other. 



CHAPTER VIII 


Some of the Significant Interests 
and Activities of Federal Judges 
during Jefferson’s Administration 

T 

JLhe refusal to abide by the Court’s opinion in the Mar - 
bury Case was merely a prelude to an attempt by the Republicans to 
check the political activities and the partisan invectives of the Supreme 
Court Justices. During the debate on the Repeal Act the method of im- 
peachment was referred to as a means of removing Judges who were 
arbitrary, arrogant, and dictatorial and were using their official positions 
to enhance partisan interests. Resort to this method of procedure was, 
under the advice and approval of Jefferson, made a part of the program 
of the Republicans. 

The Impeachment of Judges 

The Republican doctrine regarding the use of impeachment to check 
the attempts to uphold Federalism through the Judiciary was stated by 
Senator Giles. “If the Judges of the Supreme Court should dare, as they 
had done,” maintained Giles, “to declare an act of Congress unconsti- 
tutional, or to send a mandamus to the Secretary of State, as they had 
done, it was the undoubted right of the House of Representatives to im- 
peach them, and of the Senate to remove them, for giving such opinions, 
however honest or sincere they may have been in entertaining them .” 1 

Jefferson has often been criticized for his so-called “attack on the fed- 
eral Judiciary.” But the federal courts had been filled with Judges who 
were strong Federalist partisans and who were asserting their partisan- 
ship on and off the Bench sometimes in an assertive and overbearing 
manner. The Chief Justice actively participated in party affairs, for, as 
we have observed, while filling the offices of Chief Justice and Secretary 

1 John Quincy Adams, Memoirs (Philadelphia, 1874-1877), I: 322, 323. “The Judges 
of the Supreme Court are all Federalists. They stand in the way of the ruling power. . . . 
The Judges, therefore, are, if possible, to be removed. Their judicial opinions, if at 
all questionable, though mere errors of judgment, are interpreted into crimes, and to 
be grounds of impeachment." Pickering to Lyman in Henry Adams, New England 
Federalism (Boston, 1877), p. 344. * 
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of State, he aided President Adams in selecting and securing the con- 
firmation of Federalists for the judicial positions created during the 
closing hours of Adams' Administration . 2 Not only the Judges, but also 
the district attorneys, the clerks, and the marshals gave frequent indi- 
cations of extreme partisanship in the enforcement of the Alien and 
Sedition Acts. Chief Justice Ellsworth had denounced the Republicans 
as “apostles of atheism, anarchy, bloodshed, and plunder." With the 
Judges participating in the party caucuses, delivering campaign speeches 
in their charges to grand juries, and using their authority as public prose- 
cutors to silence the Republican press, there was ample evidence to con- 
vince Jefferson that something in the nature of a purge of the Judiciary 
was necessary for the preservation of the liberties of the people and the 
maintenance of democratic institutions . 3 

Jefferson’s campaign to “wreck the Judiciary," as the Federalists re- 
ferred to his action, consisted of two reports to the House of Represent- 
atives. When Judge Pickering conducted himself in a disgraceful and 
illegal manner in the case of The Eliza , Jefferson sent the reports which 
came to him regarding the case to the House with the suggestion that 
since he had no constitutional authority to remove a federal Judge, the 
House alone could take appropriate action. And when Justice Chase 
included in his charge to the grand jury in Baltimore a partisan tirade 
against democracy in general and the Republican policies in particular, 
Jefferson sent a clipping of this part of the charge to Representative 
Nicholson with the comment "ought this seditious and official attack on 
the principles of our Constitution, and on the proceedings of a State, 
go unpunished? And to whom more pointedly than yourself will the 
public look for the necessary measures?" 

Judge John Pickering of the District Court for New Hampshire, 
who had been insane for some time, was impeached and removed from 
office . 4 About the same time the house of representatives of Pennsylvania 
brought charges against Judge Addison, who, like Chase, was using his 
official position as a vantage ground to condemn the Republicans. He 
delivered charges to juries on such subjects as the “horrors of revolution" 
and “the jealousy of the administration and government," pointing out 
the terrible things likely to happen if they did not respect and obey con- 

2 Four members of Marshall’s family were appointed to office during the time he 
served as Secretary of State. See Albert J. Beveridge, The Life of John Marshall (Boston, 
1919), II: 560, and III: 191. 

3 Claude G. Bowers, Jefferson in Power (Boston, 1936), pp. 268, 269. 

4 By the Federalists and those who have accepted their version of the history of this 
period, the removal of Pickering has been called “a shameful piece of business.” John 
Bach McMaster, History of the People of the United States (New York, 1893), III: 172. 
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stituted authorities. Chief Justice Ellsworth expressed admiration for 
these charges and spoke of Judge Addison as “a light shining in the dark- 
ness though the darkness comprehends him not .” 5 In defense of his con- 
duct on the Bench, Judge Addison claimed that since there was no charge 
of corruption or dishonesty nor none conveying any stain of infamy 
against him, there could be no justifiable ground for impeachment . 6 
One of the witnesses testified that Judge Addison had condemned the 
Jacobins from the Bench and had charged that they were daily making 
converts in this country. As evidence to this effect, he cited the Kentucky 
and Virginia Resolutions . 7 Though the evidence substantiated the charge 
that Judge Addison had acted illegally and unconstitutionally in the 
exercise of his duties as judge and had used his office as a forum to make 
partisan comments and criticisms, he could see nothing in his conduct 
worthy of blame; and nothing which on deliberation he would not do 
again. “I think it must now appear to the Senate,” continued Addison in 
concluding his defense, “that in this accusation, there is no criminality, 
no fault, not even an error of judgment and that my conduct is not only 
innocent, but proper .” 8 But the state senate did not consider the judge’s 
official conduct so blameless and voted twenty to four that he should be 
removed from office and should not be permitted to serve as a judge in 
any court in the state . 9 The main effort, however, to check the partisan 
activities of federal Justices was made in the proceedings to impeach 
Justice Samuel Chase of the Supreme Court. 

The articles of impeachment approved by the House of Representa- 
tives and submitted to the Senate charged Justice Chase with misconduct 
in the trials of Fries for treason and Callender for a violation of the Sedi- 
tion Act, an improper attempt to induce a grand jury in Delaware to 
indict an editor of a Republican paper, and a perversion of his official 
position in a political address to the grand jury in Baltimore . 10 

Referring to the charges made by the House of Representatives for the 
impeachment of Chase, John Quincy Adams wrote, “these articles con- 

6 Henry Flanders, The Lives and Times of the Chief Justices (New York, 1875), II: 193. 

6 Thomas Lloyd, The Trial of Alexander Addison on Impeachment Charges before 
the Senate of the Commonwealth of Pennsylvania (Lancaster, 1803), p. 15. 

7 Ibid., p. 50. 

9 Ibid., pp. 119, 120. 

9 Alexander J. Dallas served as counsel to aid the managers of the house of repre- 
sentatives in bringing charges against Judge Addison. For an account of the argument 
against Addison, see George Mifflin Dallas, Life and Writings of Alexander James 
Dallas (Philadelphia, 1871), pp. 76-88. 

10 For a summary of the charges as presented by the managers representing the House 
of Representatives, see Roger Foster, Commentaries on the Constitution of the United 
States (Boston, 1895), I: 535 ff. 
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tained in themselves a virtual impeachment not only of Mr. Chase, but 
of the Judges of the Supreme Court from the first establishment of the 
national Judiciary.” In view of the highhanded and partisan methods 
frequently employed by the Justices, this statement was correct. Grant- 
ing that the standard of judicial decorum at this time was different from 
what it is today, the statement was scarcely as much of a reflection upon 
the Republican managers of the impeachment proceedings as it was on 
the conduct of the Judges themselves. 

In the testimony of the Chase trial, William Marshall, John Marshall's 
brother, clerk of the federal court at Richmond, appointed under the 
Chief Justice's regime as Secretary of State, testified that none but Fed- 
eralists had been selected for the jury in the trial of Callender. Of the 
three Democrats called on the panel, one was out of the city, another 
received no notice, and a third was excused through the efforts of John 
Marshall . 11 John Marshall, as a witness in the impeachment proceedings, 
disappointed and irritated the defenders of Chase when he admitted that 
it was unusual to refuse to hear the lawyers in the Callender Case on the 
question of the constitutionality of the Sedition Act, and when he said 
that the exclusion of the testimony of John Taylor and the refusal to 
hear counsel on the legal issues raised were contrary to the usual practice 
in courts. 

The Federalists professed to agree that the Judges should not display 
their political prejudices or antipathies on the Bench. But they could 
see no evidence of partisanship in the attitude of the members of the 
federal Judiciary. All of the proceedings under the Sedition Act were 
defended as involving no more than the punishment of “maHcious false- 
hoods, published with the wicked intention of destroying the govern- 
ment .” 13 Chase admitted in his charge to the grand jury in Baltimore that 
he had expressed opinions concerning public measures of the government 
of Maryland and that of the United States , 13 but he denied that there was 

11 Annals , 8th Cong., 2d sess., pp. 262 ff. 

“ Representative Bayard, Delaware, ibid., pp. 611-613. 

“The pertinent part of Justice Chase’s charge was as follows: 

“You know, gentlemen, that our state and national institutions were framed to secure 
to every member of society, equal liberty and equal rights; but the late alteration of 
the federal Judiciary by the abolition of the office of the sixteen Circuit Judges, and 
the recent changes in our state constitution, by the establishment of universal suffrage, 
and the further alteration that is contemplated in our state judiciary (if adopted) 
will, in my judgment, take away all security for property and personal liberty. The 
independence of the national Judiciary is already shaken to its foundation, and the 
virtue of the people alone can restore it. The independence of the judges of this State 
will be entirely destroyed if the bill for the abolition of the two supreme courts should 
be ratified by the next general assembly. The change of the state constitution, by 
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anything unusual, improper, or unbecoming for a Judge to express such 
opinions, especially since he was speaking as a friend to his country and 
a firm supporter of both the state and federal governments . 14 The attor- 
neys for Chase and the senators who supported him insisted that there 
could be no other constitutional ground for impeachment than the proof 
of acts in the nature of high crimes and misdemeanors— acts or offenses 
for which a Judge could be tried and convicted by a court and a jury. 
The Republicans, on the other hand, maintained that partisan activities 
whether on or off the Bench and conduct unbecoming a Judge in the 
course of a trial were sufficient grounds to warrant removal from office. 

Through the whole tenor of Chase's judicial conduct, declared John 
Randolph, runs the spirit of party. In concluding his argument in sup- 
port of Chase's impeachment, he declared: “We shall bring forward in 
proof such a specimen of judicial tyranny, as, I trust in God, will never 
be again exhibited in our country .'' 16 But the accusation against Chase, 
which Jefferson considered the most serious, and the one which he had 
brought to the attention of the House— the blatant and indiscreet charge 
to the Baltimore grand jury— was subordinated by the managers of 
his trial to the other articles of impeachment preferred by the House. 
Though little attention was paid to the Baltimore charge, the highest 
vote for conviction was cast on this charge. On two other charges— the 
forcing of Bassett on the jury when he admitted he had come to a con- 
clusion adverse to Callender, and the exclusion of the evidence of John 
Taylor— a majority of votes was cast for conviction. The failure to secure 
the necessary two-thirds for conviction on the main charge was due, in 
part at least, to the mismanagement of the case by the majority leader, 
Randolph, and to the skillful efforts of the lawyers representing Chase . 16 
Randolph and the other members of Congress who aided him were no 
match for Chase’s attorneys— Luther Martin, Robert Goodloe Harper, 

allowing universal suffrage, will, in my opinion, certainly and rapidly destroy all pro- 
tection to property, and all security to personal liberty; and our republican constitution 
will sink into a mobocracy, the worst of all possible governments. I can only lament 
that the main pillar of our state constitution has already been thrown down by the 
establishment of universal suffrage. By this shock alone the whole building totters to 
its base and will crumble into ruin before many years elapse, unless it be restored to 
its original state.” Simeon E. Baldwin, The American Judiciary (New York, 1905), 
pp . 45-46. 

14 Annals, op. cit., p. 145. 

15 Ibid., p. 165. 

16 The wrongs and grossly partisan conduct of Justice Chase while serving on the 
Bench, Morison and Commager maintain were “points of manners rather than justice.” 
Samuel Eliot Morison and Henry Steele Commager, The Growth of the American 
Republic (Revised and enlarged ed., New York, 1940), p. 293. 




264 The Role of the Supreme Court, 1789-1835 

Charles Lee, Philip Barton Key, and Joseph Hopkinson. The leadership 
of Randolph in presenting the charges against Chase was weakened not 
only by his ill health but also by a previous break with Jefferson and the 
Administration leaders over the methods of disposing of the Yazoo 
Frauds. 

Whether Justice Chase should be removed from the Bench was not 
considered so important as whether the other Justices including Chief 
Justice Marshall ought to be removed and the federal Judiciary subjected 
to the type of control the Federalists had been exercising for nearly fifteen 
years. Chief Justice Marshall was alarmed, and while the Chase impeach- 
ment proceedings were under way, he suggested an alternative method 
of meeting the situation. “A reversal of those legal opinions deemed 
unsound by the Legislature/' he said, “would certainly better comport 
with the mildness of our character than a removal of the Judge who has 
rendered them unknowing of his fault /’ 17 This has been called “the most 
radical method of correcting judicial decisions ever advanced” and de- 
clared to be “utterly destructive of the Federalist philosophy of judicial 
control over legislation.” 1 * It is interesting to note that this proposal of 
Marshall’s is one of the measures which has frequently been suggested to 
check the extensive powers now exercised by the Supreme Court through 
the review of acts of the states and of Congress. 

Immediately dfter Chase’s acquittal, Randolph, feeling that his efforts 
had been largely in vain, proposed an amendment to the Constitution 
providing that “the Judges of the Supreme Court and all other courts 
of the United States shall be removed from office by the President on 
joint address of both Houses of Congress requesting the same.” Though 
it may have appeared on the surface that Chase and the Federalists had 
won a notable victory, the results of the impeachment proceedings were 
on the whole favorable to the Republicans. The trial made clear that 
Judges might be removed for disreputable partisanship conduct on the 
Bench. Moreover, a definite restriction was placed upon the partisan 
activities of all federal judicial officers. It was necessary henceforth to 
manifest partisanship under the covert and unobtrusive method of judi- 
cial interpretation. Though the Judges were thereafter more cautious 
and circumspect in their political activities there were not infrequent 
indications of the influence of political or partisan views in the decisions 

17 Marshall to Chase, Jan. 23, 1804, Beveridge, op . cit., Ill: 177. Marshall thought 
that he might be removed and replaced by Spencer Roane of Virginia who would have 
been appointed had not Chief Justice Ellsworth’s timely resignation thwarted Jeffer- 
son’s plans. Then the great principles of nationalism for which Marshall stood might 
never have been asserted by the national Judiciary. Ibid., pp. 113, 114. 

“ Ibid., p. 178. 
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of the Supreme Court. Some of the cases of Jefferson’s Administration 
which involved the Court in politics or had political implications are 
worthy of analysis. 

Decisions Regarded as Having Political Significance 

The case of Wilson v. Mason 19 concerned the validity of a grant of land 
to George Mason in the district of Kentucky while it was a part of the 
state of Virginia. Since the case involved the effect of cross caveats for the 
same tract of land, it was contended that in accordance with a law of 
Virginia the judgment of the state district court was final and that the 
Supreme Court could not entertain an appeal by writ of error. To this 
contention Chief Justice Marshall replied by giving his first interpreta- 
tion of the clauses of the Constitution granting jurisdiction to the federal 
courts. The Constitution of the United States, to which the parties to the 
compact between Virginia and Kentucky had assented, he maintained, 

gave jurisdiction to the federal courts in controversies between citizens of different 
States. The same Constitution vested in this Court an appellate jurisdiction in all cases 
where original jurisdiction was given to the inferior courts, with only “such exceptions, 
and under such regulations, as the Congress shall make.” Congress, in pursuance to 
the Constitution, has passed a law on the subject, in which the appellate jurisdiction 
of this Court is described in general terms so as to comprehend this case, nor is there 
in that law any exception or regulation which would exclude the case of a caveat from 
its general provisions. If then, the compact between Virginia and Kentucky was even 
susceptible of the construction contended for, that construction could only be main- 
tained on the principle that the legislatures of any two States might, by agreement 
between themselves, annul the Constitution of the United States. 20 

In upholding the jurisdiction of the Court, it was decided that Wilson 
had the better title because Mason’s title was based upon a survey alone, 
whereas a survey in Kentucky without a previous legal entry gave no 
basis whatever for title. A decision of a case in a similar issue nearly two 
decades later resulted in one of the most prolonged and formidable 
attacks on the jurisdiction of the Supreme Court . 21 

The fear that the federal courts by means of their jurisdiction under 
the diversity of citizenship provision might overthrow the established 
system of land titles in the West— a fear commonly expressed during the 
early years of the nineteenth century— was partially dispelled by another 
decision affecting Kentucky land titles. In deciding the case in accord- 
ance with the settled principles of the Kentucky court of chancery, Chief 
Justice Marshall observed: 

The Court is compelled to believe that the principle is really settled in a manner 
different from that which this Court would deem correct. It is impossible to say how 

19 1 Cranch 45 (1803). 30 1 Cranch 91, 92. 21 Cf. Green v. Biddle, below, pp. 464 ff. 
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many titles would be shaken by shaking the principle. The very extraordinary state 
of land titles in that country has compelled its judges, in a series of decisions, to rear 
up an artificial pile from which no piece can be taken, by hands not intimately ac- 
quainted with the building, without endangering the structure, and producing a 
mischief to those holding under it, the extent of which may not be perceived. The 
rule as adopted must be pursued. 28 

The tendency of the Supreme Court to limit the Executive authority 
in the issuance of ordinances to the strict letter of the law was noticeable 
in the case of Little v. Barreme : ® Congress, in placing restrictions on the 
trade with France, authorized the President to instruct commanders to 
seize vessels of the United States which were bound or sailing to any port 
within the confines of France. An order of President Adams instructed 
commanders to seize vessels bound to or from French ports. Captain 
Little, carrying out the President's directions, was held answerable in 
damages to the owner of a neutral vessel which was captured on a voyage 
from and not to a French port. The Chief Justice said that his original 
opinion had been favorable to the commander acting under a presi- 
dential order but that he now acquiesced in the opinion of his brethren. 
Originally argued in the last term under the Administration of John 
Adams, it was not decided until the February term, 1804. It may be sur- 
mised that the change in presidency was one of the factors which occa- 
sioned a reversal of former views, though it was an order of a Federalist 
President to which exception was taken. 

The Federalist theory of judicial independence was applied also to the 
justices of peace of the District of Columbia by a decision of the Circuit 
Court for the district in the case of the United States v . Benjamin More . 
A justice of peace was held to be a judicial officer of the United States 
under the Constitution, and, therefore, the act of Congress of May 23, 
1802, so far as it abolished the fees of the justices, was declared void. 84 

When an attempt was made to sustain the priority prescribed by act of 
Congress for debts due the United States as against the claims of the state 
of Pennsylvania, the state supreme court intervened, claiming that the 
federal law was not intended to apply to cases where an individual state 
was a creditor and had a lien on the debtor's property. Upholding the 
rights of the state. Judge Yeates thought “the Constitution of the United 
States, considered as federal, is to be construed strictly in all cases, when 
the antecedent rights of a State may be drawn in question; and it is a 
maxim of political law, that sovereign States cannot be deprived of any 

22 Bodley v. Taylor, 5 Cranch 191, 234 (1809). 

28 2 Cranch 170 (1804). 

24 National Intelligencer, Aug. 5, 1805; also Charles Warren, The Supreme Court in 
United States History (Boston, 1922), I: 255. 
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of their rights by implication, nor in any manner whatever but by their 
own voluntary consent, or by submission to a conqueror.” 25 He main- 
tained that no part of the act of Congress of March 3, 1797, directing that 
in the disposal of the property or estates of insolvent persons debts due 
the United States shall be satisfied first, related to the states in their 
political and corporate capacities, as competitors with the United States. 
Judge Brackenridge, who regretted that he did not have available the 
opinion in United States v. Fisher ™ believed that priority was intended 
to apply to revenue officers only and that it could not dissolve “a lien 
existing in a sovereign independent State.” 

Four years later the case was appealed to the Supreme Court of the 
United States and the governor and attorney general were cited to appear 
and defend, if they saw fit, the rights of the state. In answer to this cita- 
tion, the legislature, maintaining that it was inexpedient for the com- 
monwealth to appear or “become a party to the said suit or in such 
manner to permit her right aforesaid to be questioned,” directed the 
clerk of the court to pay the money into the state treasury. 

At the first available opportunity Marshall criticized and condemned 
the Jeffersonian theory of strict construction of the Constitution. In 
deciding the issue whether under the federal bankruptcy law a debtor 
of the United States was entitled to priority of payment from the prop- 
erty and credits of the bankrupt, the Chief Justice held, contrary to the 
opinion of the Pennsylvania justices, that the provisions of the act of 
1797 applied to debtors generally and not merely to revenue officers. The 
Hamiltonian view of the “necessary and proper” phrase in the so-called 
elastic clause of the Constitution was approved in this opinion. The 
preference claimed by the United States, said Marshall, is not prohibited, 
“but it has been truly said that under a constitution conferring specific 
powers, the power contended for must be granted, or it cannot be exer- 
cised.” In construing the elastic clause, however, “it would be incorrect, 
and would produce endless difficulties, if the opinion should be main- 
tained that no law was authorized which was not indispensably necessary 

to give effect to a specified power Congress must possess the choice 

of means, and must be empowered to use any means which are in fact 
conducive to the exercise of a power granted by the Constitution.” 27 This 

25 United States v. Nicholls, 4 Yeates 258 (1805). 

20 2 Cranch 358 (1805). 

** United States v. Fisher, 2 Cranch 358, 395. In this case Marshall stated a canon of 
interpretation which was followed in subsequent cases involving interference with 
private rights, “Where rights are infringed, where fundamental principles are over- 
thrown, where the general system of the laws is departed from, the legislative intention 
must be expressed with irresistible clearness to induce a court of justice to suppose 
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adoption of Hamilton's theory of constitutional construction was not 
necessary for the decision of the case, but, as Beveridge notes, “it pre- 
sented an opportunity for a judicial statement of liberal construction 
which might not soon come again." 28 In fact, nearly fifteen years elapsed 
before Marshall had an opportunity to declare as a principle of constitu- 
tional construction the Hamiltonian theory of interpretation of implied 
powers. 29 The obiter dictum of the Chief Justice had its repercussions in 
Congress where Representative Clopton of Virginia introduced a consti- 
tutional amendment to define the phrase “necessary and proper" to 
include “only such laws as shall have a rational connection with and 
immediate relation to the powers enumerated." Clopton deplored the 
trend toward the usurpation of powers by the federal government 
through the process of constitutional construction and as a consequence 
the weaving around state institutions of “the web of destruction." 30 

The Chief Justice soon began to render decisions which were irritating 
to the states and caused resentment not only against the Court but also 
against the federal government. In 1805 an issue arose concerning the 
interpretation of acts of Pennsylvania providing for the settlement of 
vacant lands on which the Circuit Judges were divided. Discovering un- 
certainties and inconsistencies in the language of the state acts, the Chief 
Justice undertook to change the words of the law so as to make the inten- 
tion of the legislature intelligible. Thus, following the suggestion of the 
counsel for the plaintiff, the phrase “and residing, or causing a family to 
reside thereon" was changed to “and shall reside, etc." Such judicial 
legislation might not have been objectionable had it not been necessary 
to reverse the supreme court of Pennsylvania. Adopting the characteristic 
attitude of the Federalists to humiliate the states, Marshall noted that 
“the State is in the situation of a person \/ho holds forth to the world the 
conditions on which he is willing to sell his property." Though a con- 
tract to which the state is a party is involved, “it ought to be construed 
according to those well-established principles, which regulate contracts 
generally." The principles of equality and fair dealing, it was held, re- 

a design to effect such objects. But where only a political regulation is made, which is 
inconvenient, if the intention of the legislature be expressed in terms which are suffi- 
ciently intelligible to leave no doubt in the mind when the words are taken in their 
ordinary sense, it would be going a great way to say that a constrained interpretation 
must be put upon them, to avoid an inconvenience which ought to have been con- 
templated in the legislature when the act was passed, and which, in their opinion was 
probably overbalanced by the particular advantages it was calculated to produce.” 
Ibid., p. 390. 

28 The Life of John Marshall, III: 163. 

® See above, pp. 203 ff. 

90 Annals, 9th Cong., 2d sess. (Dec. 1 1, 1806), pp. 131-148. 
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quired that the courts should disapprove a construction which would 
allow the states to get back the land and retain the purchase money . 81 

The legislature was indignant at this interference with state affairs. 
A resolution was passed insisting that the state was the real party to the 
suits affecting these lands and denying “the right of any court of the 
United States to take cognizance of or exercise any jurisdiction touching 
any suit or action * 1 that may be brought. Governor McKean thought the 
legislative action was hasty and vetoed the resolution. But the Republi- 
cans who disagreed with the governor protested vigorously against the 
unconstitutional exercise of authority by the federal Judiciary. And there 
was good ground for the resentment against the decision, for the Court 
had adopted “an exceedingly strained construction of the statute .” 82 

As foreign affairs began to absorb the primary attention and interests 
of the nation, the Supreme Court again rendered a decision which ap- 
peared to approve the Federalist bias toward England. The capture and 
condemnation of American ships under the illegal orders of France and 
Great Britain raised the issue whether the doctrine of conclusiveness of 
the decisions of the English prize courts should be followed. In a decision 
in which Chief Justice Marshall, and Justices Cushing, Washington, and 
Johnson concurred, and Justices Livingston and Chase dissented, it was 
held that the sentence of a foreign court of admiralty condemning a 
vessel for breach of blockade is conclusive evidence of that fact in an 
action on the policy of insurance . 33 The decision resulted in an advantage 
to England at a time when the Administration was enacting and enforc- 
ing measures of embargo and nonintercourse against this country. The 
Republicans looked upon the decision as another attempt to embarrass 
the Administration. But the foremost objections to the decisions of the 
federal courts frequently arose over controversies which involved the 

31 Huidekoper’s Lessee v. Douglas, 3 Cranch 1, 66 ff. (1805). Thus the way was being 
prepared for the adoption of the doctrine that there was a general commercial law 
which might be applied by the federal courts when passing upon the validity of state 
rules and regulations. See Justice Story’s opinion in Swift v. Tyson, 16 Peters 1 (1842). 

82 Warren, op. cit., I: 370. 

33 Croudson v. Leonard, 4 Cranch 434 (1808); see also Rose v. Himely, 4 Cranch 241; 
and Hudson v. Guestier, 4 Cranch 293 involving the illegal acts of French privateers. 

These cases show Chief Justice Marshall’s policy and practice of speaking for the 
Court and at times deciding cases whether or not the other Justices fully agreed with 
him. When the case of Hudson and Smith v. Guestier again came to the Supreme 
Court during the February, 1810, term Chief Justice Marshall, dissenting from an 
opinion and judgment delivered by Justice Livingston, observed “that he had sup- 
posed that the former opinion delivered in these cases upon this point had been con- 
curred in by four Judges. But in this he was mistaken. The opinion was concurred in 
by one Judge [Washington]. He was still of opinion that the construction then given 
was correct.” The Chief Justice conceded, however, that the principle of Rose v . Himely 
was now overruled. 6 Cranch 285. 
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alleged sovereign rights and authority of the states. Because of the belief 
that her position and powers as an independent state in the period of the 
Revolution was not duly respected, Pennsylvania, for nearly thirty years, 
resisted the attempted exercise of national authority over her own tri- 
bunals in prize cases. 

The Case of the Sloop Active and the Doctrine of State Rights 

The closing years of Jefferson's second Administration were marked by 
serious conflicts with the states, bordering on the range of civil war. Not 
only were forcible methods of resistance employed to prevent the enforce- 
ment of the Embargo Acts, but Pennsylvania was preparing to resist the 
execution of a decree of the Committee on Appeals of the Continental 
Congress awarded in 1779. The Pennsylvania court of admiralty, estab- 
lished upon the recommendation of Congress, decided that the proceeds 
of the capture of the sloop Active should be awarded to the captors who 
brought the vessel into the port of Philadelphia for condemnation. 
Gideon Olmsted and others, the owners of the sloop, appealed to Con- 
gress, and, through its Committee on Appeals, the decree of the state 
court was reversed. Contrary to the decision of the committee. Judge 
Ross of the state court directed that the funds from the sale of the ship 
should be paid to the state treasurer, who, for thirty years, became re- 
sponsible for a considerable sum of money involved in litigation. After 
futile efforts to prevail upon Judge Ross to enforce the decree of the 
committee, it was declared that “aiis court being unwilling to enter upon 
any proceedings of contempt, lest consequences might ensue at this junc- 
ture dangerous to the public peace of the United States, will not proceed 
further in this affair, nor hear any appeal until the authority of this 
court shall be so settled as to give full efficacy to their decrees and proc- 
esses.” 84 The matter was then laid before Congress and a committee was 
appointed to investigate the controversy and to report to Congress. This 
committee presented the report together with resolutions declaring in 
effect that the Committee on Appeals of Congress had authority to review 
the facts and the law in this case and to give a final decree thereon. It was 
further resolved: 

That no act of any State can, or ought to, destroy the right of appeal to Congress, 
in the sense above declared. That Congress is by these United States invested with the 
supreme sovereign power of war and peace. 

That the power of executing the law of nations is essential to the sovereign supreme 
power of war and peace. 

84 “The Whole Proceedings in the Case of Olmsted and Others versus Rittenhouse 
Executrices/’ collected and arranged by Richard Peters, Jun. (Philadelphia, 1809), P- 40. 
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That the legality of all captures on the high seas must be determined by the law of 
nations. 

That the authority, ultimately and finally to decide on all matters and questions 
touching the law of nations, does reside and is rested in the sovereign supreme power 
of war and peace.* 5 

To these resolutions the legislature of Pennsylvania responded by 
directing the judge of admiralty to ignore the authority of Congress and 
to turn the proceeds of the sale of the sloop over to the state treasurer, 
David Rittenhouse. Being thus thwarted in securing judgment, the 
plaintiffs again appealed to the state courts. Judgment being rendered 
in their favor by default in the county court, an appeal was taken to the 
state supreme court. Chief Justice McKean, who, because of his dual 
capacity as chief justice of the state and a member of the committee, had 
failed to participate in the proceedings before the Committee of Congress 
of which he was chairman, now rendered the opinion of the state supreme 
court. After a recital of the facts of the case, he said: “I am sorry to be 
obliged to say, that, in my judgment, the decree of the Committee of 
Appeals was contrary to the provisions of the act of Congress, and of the 
general assembly, extra-judicial, erroneous and void.” The chief objec- 
tion was that the trial before the committee had been conducted without 
a jury.” The other Judges differed on the question whether the Com- 
mittee of Congress had jurisdiction to give a final award in the case, but 
agreed with the Chief Justice that the case should be dismissed on 
procedural grounds. 

On the authority of Penhallow v. Doane ” holding that the District 
Courts of the United States had authority to execute the decrees of the 
Committee on Appeals, Olmsted applied to the federal courts for a 
remedy. In January, 1803, District Judge Peters, stating that the federal 
courts had authority to carry into effect the decrees of the Committee 
on Appeals in prize cases, issued a decree that the certificates and the 
interest money be paid by the respondents to the libelants in accordance 
with the decision of the Committee of Congress. This decree remained 
unenforced. 

By an act of February 26, 1801, the Pennsylvania legislature had 
directed the state treasurer to secure the proceeds of the ship from the 
heirs of David Rittenhouse, but they had refused to comply with this 
requisition. After Judge Peters' decree had been awarded, Governor 
McKean sent a message to the legislature objecting to the proceedings 

85 Peters, Jun., op . cit., p. 43. 

“Ross v. Rittenhouse, 2 Dallas 160, 163 (1792), and Peters, Jun., op . cit., pp. 45 ff. 

87 3 Dallas 54(1795). 
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in the case because the state, a real party in the case, had had no notice 
or opportunity to appear and because, according to the Eleventh Amend- 
ment recently adopted, the state could not be made a party to the suit. 
The legislature on April 2, 1803, passed a law reviewing the essential 
facts of the case and declaring that the jurisdiction entertained by the 
Committee on Appeals over the state admiralty court “was illegally 
usurped and exercised in contradiction to the just rights of Pennsyl- 
vania,” 38 and, hence, was null and void. The governor was also instructed 
to protect the just rights of the state by any further means and measures 
that he might deem necessary for the purpose and to protect the Ritten- 
house heirs from any process whatever issued out of any federal court in 
consequence of their obedience to the requisition. 

No further proceedings were taken in the case until 1808, when an 
application was made to the Supreme Court of the United States to issue a 
mandamus to Judge Peters to compel him to enforce obedience to his 
sentence of 1802. Judge Peters declined to issue the writ because he 
deemed it best to avoid embroiling the government of the United States 
and that of Pennsylvania “on a question which was rested on my single 
opinion.” The case being then appealed to the Supreme Court, an oppor- 
tunity was afforded for Chief Justice Marshall to defend, in his opinion, 
the Federalist doctrine of nationalism against the Jeffersonian doctrine 
of State rights. Reciting the language of the state act passed in defiance 
of the order of Judge Peters, he declared: 

If the legislatures of the several States may, at will, annul the judgments of the courts 
of United States, and destroy the rights acquired under those judgments, the Constitu- 
tion itself becomes a solemn mockery; and the Nation is deprived of the means of 
enforcing its laws by the instrumentality of its own tribunals. So fatal a result must 
be deprecated by all; and the people of Pennsylvania, not less than the citizens of 
every other State, must feel a deep interest in resisting principles so destructive of the 
Union, and in averting consequences so fatal to themselves. 80 

It was held that the jurisdiction of the courts of the United States was 
not to be determined by the state legislatures, but by the “supreme 
judicial tribunal of the Nation.” The real issue, however, was whether, 
before the federal Constitution was adopted, the Committee on Appeals 
of the Continental Congress had such authority and jurisdiction over 
the state admiralty courts, that a decree of the committee could be en- 
forced against a recalcitrant and sovereign state. 

Consideration of the issue of state versus national sovereignty prior to 
1789 has made it clear that the question of supremacy at this time was 

88 Richard Peters, Jun., op. tit., p. 81. 

80 United States v. Peters, 5 Cranch 115, 136 (1809). 
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much in doubt and that a number of states had resisted the attempts to 
enforce the decrees of the Confederate tribunal over those of the state 
courts. Ignoring the doubts and uncertainties which prevailed at the 
time this controversy arose— doubts and uncertainties which caused a 
number of federal and state Judges to hold that federal supremacy 
during this period should not be insisted upon— Marshall dogmatically 
asserted the doctrine of national supremacy. “By the highest judicial 
authority of the Nation,” he maintained, “it has been long since decided, 
that the court of appeals erected by Congress had full authority to revise 
and correct the sentences of the courts of admiralty of the several States, 

in prize causes. That question, therefore, is at rest The full right to 

that property was immediately vested in the claimants, who might rightly 
pursue it, into whosesoever hands it might come.” 40 A peremptory writ 
of mandamus was awarded to carry into effect the District Judge's decree. 
That the fundamental political question here involved was not so com- 
pletely “at rest” as the Chief Justice intimated is apparent not only from 
the proceedings which immediately followed, but also from a long chain 
of circumstances similar in nature. 

As soon as Marshall's decision was announced, the governor sent a 
message to the legislature with a notice that he proposed to call out the 
militia to prevent the enforcement of the Court's decree. Since serious 
difficulties might arise between the state government and the federal 
authorities, he thought it advisable to inform the legislature of his action. 

The senate committee to which the governor's message was referred 
contended that during the period of the Revolution and under the 
Articles of Confederation the government of the union could act, so far 
as its decisions were acquiesced in by the states, but that when a state 
legislated on a subject, Congress could assume no power in contravention 
of the state act. And from this point of view the decision of the Com- 
mittee of Congress was illegal. On April 3, 1809, the Pennsylvania legis- 
lature resolved that, as a member of the federal union, they acknowledge 

the supremacy, and will cheerfully submit to the authority of the general government, 
as far as that authority is delegated by the Constitution of the United States. But, 
whilst they yield to this authority, when exercised within constitutional limits, they 
trust they will not be considered as acting hostile to the general government, when, 
as guardians of the state rights, they cannot permit an infringement of those rights 
by an unconstitutional exercise of power in the United States’ courts. 

When a collision arises between state and federal authorities, they 
thought it a misfortune “that no provision is made in the Constitution 
for determining disputes between the general and state governments by 


5 Cranch 140. 
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an impartial tribunal/' And it was further resolved that “to suffer the 
United States' courts to decide on state rights will, from a bias in favor 
of power, necessarily destroy the federal part of the government: And 
whenever the government of the United States becomes consolidated, 
we may learn from the history of nations what will be the event /' 41 This 
contention that the federal Judges could not serve in the capacity of 
impartial arbiters in controversies involving the powers and jurisdiction 
of the federal and state governments was to be asserted with increasing 
frequency until the outbreak of the Civil War. 

The governor, enclosing a copy of the resolutions adopted by the 
legislature, appealed to President Madison, and said he trusted that he 
would “discriminate between opposition to the Constitution and laws of 
the United States and that of resisting the decree of a judge founded, as it 
is conceived, on a usurpation of power.'' Madison replied that, as the fed- 
eral Executive, he was “not only unauthorized to prevent the execution of 
a decree sanctioned by the Supreme Court of the United States, but is 
expressly enjoined by statute, to carry into effect any such decree, where 
opposition may be made to it/' Massachusetts was resisting the enforce- 
ment of federal laws and was threatening secession, with the result that 
many Republicans, who would under normal circumstances have ap- 
plauded Pennsylvania's action, now came to the support of the federal 
government. It was necessary under the circumstances for the state to 
seek an honorable retreat. 

Mrs. Sergeant, who was under arrest for refusal to obey the decree of 
the federal court, applied to the chief justice of the state supreme court 
for a writ of habeas corpus. The chief justice, disapproving of the action 
of the governor and the legislature, dismissed the petition and expressed 
the hope that the long-continued controversy might be terminated “with- 
out any material interruption of that harmony between this State and 
the United States so essential to the prosperity of both." The state troops 
were withdrawn from the Rittenhouse residence and the legislature in 
a conciliatory move appropriated sufficient money to comply with the 
order of the Court. And President Madison was pleased to report that 
“the affair of Olmsted has passed off without the threatened collision of 
force." 

The legislatures of eleven states passed resolutions disapproving the 
resistance of Pennsylvania to the enforcement of the federal decree. To 
the proposal to establish an impartial tribunal to decide disputes between 
the state and federal Judiciary, Virginia replied, “a tribunal is already 

41 Herman V. Ames, State Documents on Federal Relations (Philadelphia, 1006), 
pp. 46-49. 
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provided by the Constitution of the United States, to wit: the Supreme 
Court, more eminently qualified from their habits and duties, from the 
mode of their selection, and from the tenure of their offices, to decide the 
disputes aforesaid in an enlightened and impartial manner, than any 
other tribunal which could be erected /’ 42 Virginia was soon to regret her 
espousal of the doctrines of Federalism and nationalism and to find that 
in the settlement of her controversies her sister states gave her no more 
support and encouragement than she accorded to Pennsylvania. 

The federal government not only secured the enforcement of the 
District Judge’s decree but also brought further humiliation to the state 
by the trial and conviction of Michael Bright, and others who carried 
out the orders of the governor and legislature, for forcibly resisting the 
federal marshal in executing the decree. Alexander J. Dallas, arguing 
the case on behalf of the federal government, recognized the political 
nature of the controversy by stating the real question at issue, “whether 
a free government, established and administered by the people them- 
selves, can possess sufficient energy for its own preservation .” 43 As a 
Republican official appointed by Jefferson and acting under the direction 
of him and his successor, Madison, Dallas defended the theory and policy 
of nationalism. The federal government was declared to be based on a 
compact with sovereignty residing in the people. It was regarded as a 
perversion of language to speak of the states as sovereign and independ- 
ent. The theory of divided sovereignty was then advanced that the federal 
and state governments alike were possessed of sovereign powers. A typical 
nationalist view of the formation of the state and federal governments 
was presented in order to justify the delegation of truly sovereign powers 
to the central government. Moreover, the doctrine of federal supremacy 
in carrying out the purposes of the union was strongly defended. Differ- 
ing from the views of both Madison and Jefferson, an extreme conception 
of judicial independence and superiority was announced that “a com- 
bination of all the powers of the federal government, the President, the 
Senate, and the House of Representatives, could not reverse, or impair 
the obligation of a judicial decision, made by a court of the United 
States /’ 44 

To sustain the jurisdiction of the federal courts in the case, Dallas 
found it necessary to assert, contrary to well-known facts and circum- 
stances, that the states had only such authority in relation to the settle- 
ment of prize cases as was granted to them by Congress. Upon this 

42 Acts of General Assembly of Virginia , 1809-10, pp. 102, 103; also Ames, op. cit., p. 49. 

48 Thomas Lloyd, “A Report of the Whole Trial of General Michael Bright and 
Others” (Philadelphia, 1809), P- ! 9- 

44 Lloyd, op. cit., p. 61. 
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assumption the nationalist superstructure leading to federal judicial 
supremacy was readily constructed. Pennsylvania’s only recourse for 
what she considered illegal or unconstitutional action by federal Judges 
then, according to this interpretation, was withdrawal from the Con- 
federacy or the union. Nationalism was further buttressed by the asser- 
tion that no state could maintain a military force in time of peace except 
with the consent of Congress and could not employ such force in opposi- 
tion to the judicial power of the United States. 

On behalf of the defendants, it was argued by the attorney general for 
the state, Walter Franklin, that at the time of the Declaration of Inde- 
pendence the states became sovereign and independent states and that, 
so far as the trial of prize cases was concerned, Pennsylvania had not 
parted with her rights as an independent state. The federal court, there- 
fore, had no authority to take jurisdiction of the appeal of Olmsted, and 
the continued proceedings in these courts were rendered doubly illegal 
because of the inhibitions of the Eleventh Amendment on suits against a 
state— this, in effect, being a suit against Pennsylvania. When Dallas ob- 
jected to the reading of the act of the legislature authorizing General 
Bright to resist the marshal in carrying out Judge Peters* decree, it was 
replied that “if the federal Judges assumed unconstitutional power, and 
exercised authority over the property of the State in violation of the 
Constitution, the State had a right to oppose the unconstitutional exer- 
cise of authority, not merely as an individual, but as an organized sover- 
eign, independent power, by legislative and executive acts .” 45 

Attorney General Franklin, defending the procedure of the state, built 
his argument on the assumption that prior to the adoption of the federal 
Constitution “the several States had absolute and unlimited sovereignty 
within their respective boundaries” and that they still possess those 
powers, except so far as they have expressly granted them to the federal 
government. Where differences of opinion arise concerning such grants 
of power “there is no common umpire but the people, who should adjust 
the affair by making amendments in the constitutional way, or suffer 

from the defect There is no provision in the Constitution, that in 

such a case the Judges of the Supreme Court of the United States shall 
control and be conclusive; neither can the Congress of the United States 
confer that power .” 48 

Jared Ingersoll, speaking on behalf of the state of Pennsylvania, con- 
tended that, "on general principles, it is inconsistent with the idea of our 
remaining States, independent sovereignties, that we should be amenable 

45 Lloyd, op. cit., pp. 64, 65. 

46 Ibid., p. 76. 
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in federal courts of justice by compulsory means; it would reduce us to 
the rank of common corporations .” 47 

An extreme nationalistic view was assumed throughout the charge to 
the jury as delivered by Justice Washington. On the crucial issue of the 
case, whether the decrees of the Committee on Appeals of Congress were 
supreme and took precedence over any state action to the contrary, 
Washington maintained: “The jurisdiction of that court to reexamine 
the whole cause, as to both law and fact, was considered as resulting from 
the national character of the appellate prize court, and not from any 
grant of power by the State, from whose court the appeal had been taken. 
The right of the State to limit the Court of Appeals in the exercise of its 
jurisdiction, was determined to be totally inadmissable .” 48 To the con- 
tention that because the money had been paid into the state treasury it 
was a suit against the state and was not permissible under the Eleventh 
Amendment, Washington replied that the decree of the Committee on 
Appeals extinguished the interest of Pennsylvania in any share of The 
Active and her cargo and vested full right to the whole in Olmsted and 
his associates, who might rightfully claim that part of the proceeds which 
came into the hands of the representatives of Rittenhouse, who, up to 
this time, held them as stakeholders only. 

A singular argument that the Eleventh Amendment applied only to 
cases in law and equity, and not to proceedings in an admiralty court was 
then indulged in. And, then, adherence was given to the fundamental 
principle of Federalism that “it is a truth, not to be questioned, that the 
power to declare the judgment of your courts void, can never be safely 
lodged with a body, who may enforce its decisions by the physical force 
of the people. This power necessarily resides in the judicial tribunals, 
and can safely reside nowhere else .” 49 After having taken an unmistakable 
position as a partisan in one of the greatest political controversies of the 
day. Judge Washington admonished the jury to discard from their minds 
“all political considerations .” 50 

From the discussions which took place between the Judge and the 
jury, the jury was directed to render a verdict of guilty regardless of their 
feeling that no crime had been committed. And to make an example of 
those who, in obedience to the orders of the state authorities, opposed 
the laws of the United States, Bright and his associates were given sen- 
tences of fine and imprisonment. But, owing to the mistaken sense of 

47 Lloyd, op. cit.y p. 131. 

48 Penhallow v. Doane, 3 Dallas 54 (1795), and Thomas Lloyd, op. cit., p. 186. 

"United States v. Bright, 24 Fed. Cases 1237 (1809). 

m Ibid., p. 1238. 
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duty under which they acted, the President voluntarily pardoned Bright 
and his associates. The state of Pennsylvania was humiliated and the 
cause of federal supremacy was victorious, but the victory was not re- 
garded as settling the basic question whether the states or the nation 
possessed real sovereignty with respect to the issue involved in this case. 
The conflict over this question was merely in its early stages. 

State resentment against the Bank of the United States was manifested 
by Georgia in 1805 by the passage of a law to tax the branch in Savannah. 
On refusal by the bank to pay the tax, state officers took two thousand 
dollars, for which the Bank of the United States brought an action in 
trespass in the Circuit Court of the United States. Not only was the right 
of a state to tax the national bank involved, but there was also embraced 
what seemed for the time being a more fundamental question, that is, 
whether a corporation created by the law of the United States could sue 
in the federal courts on the ground of diversity of citizenship. 

Chief Justice Marshall, speaking for the Court, held that the jurisdic- 
tion of the Circuit Court with respect to the character of the parties 
being limited to controversies between citizens of different states, both 
parties must be citizens and that the “invisible, intangible, and artificial 
being, that mere legal entity, a corporation aggregate, is certainly not a 
citizen; and, consequently, cannot sue or be sued in the courts of the 
United States.” 51 Having gone out of his way to assert the jurisdiction 
of the federal courts where there was no need to do so, Marshall thought 
this an appropriate occasion to announce that it was the duty of the 
Supreme Court “to exercise jurisdiction where it is conferred, and not 
to usurp it where it is not conferred.” A way around the difficulty was 
found by the suggestion that the corporators, by virtue of their own 
citizenship, could sue in their corporate name. 

By declining to accept jurisdiction the Court in this case failed to pass 
judgment on the real issue— the validity of a state tax on a national bank. 
It is probable that the political aspects of the case caused Chief Justice 
Marshall to defer the settlement of this knotty constitutional question 
until a more propitious occasion. 52 Despite the probable embarrassment 
to the bank and similar institutions there was a general belief that to 
ascribe citizenship to a corporation would give it rights under the privi- 
leges and immunities clause, which would thereby place corporations 
above the state. Corporations were detested in the South, and these states 
would have resented the placing of such an artificial entity on the same 
plane as individuals, especially with relation to the privileges of trade 

81 Bank of United States v. Deveaux, 5 Cranch 61, 86 (1809). 

■ See McCulloch v. Maryland, below, pp. 353 ff. 
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and commerce. To have declared that corporations were citizens would 
have enabled the North to force its corporations on the South, and “to 
persons familiar with the political passions which the bank controversies 
had aroused, it must have been apparent that such a doctrine would have 
seriously imperilled the Union /’ 58 But the Chief Justice was soon to 
become embroiled in a case of great political significance. 

The Trial of Aaron Burr 

The extreme limits to which men in high judicial positions may be led 
by the exigencies of party strife is exemplified in Chief Justice Marshall's 
conduct of the trial of Aaron Burr. Marshall’s conduct in this trial has 
been called “the one serious blemish in his judicial career .” 54 But the 
blemish is merely more obvious because of the bitterness of the party 
conflict over the trial and the necessary mingling of law and politics 
throughout the proceedings. The Chief Justice was again applying his 
favorite political principles on the Bench as he did in the case oiMarbury 
v. Madison . The fact that John Marshall was to preside, Claude G. 
Bowers maintains, gave the trial a political coloring, for “no man in 
America hated Jefferson and his democracy more bitterly.” Moreover, as 
a politician on the Bench he was a consummate politician “wearing a 
mask of impartial benevolence .” 55 

The long and involved story of Burr's conspiracy and of the train of 
events leading to his arrest and trial need not be retold . 56 From the stand- 

63 Gerard Carl Henderson, The Position of Foreign Corporations in American Con- 
stitutional Law (Cambridge, 1918), p. 62. For the development of a fiction to sustain 
jurisdiction in such cases because of “a strong conviction that the spirit and purpose 
of the Constitution required them to give corporations the rights of citizens in the 
federal courts; and a profound aversion to reaching such a result by the simple and 
direct method of calling a corporation a citizen,” see ibid., chaps iv, v. 

54 But to Corwin the Chief Justice’s conduct was not “without a measure of extenua- 
tion,” for the President had behaved deplorably and the charge of political persecution 
raised by Burr’s attorneys was not groundless. Edward S. Corwin, John Marshall and 
The Constitution (New Haven, 1921), p. 111. 

66 Jefferson in Power, p. 399. “The moment Burr was turned over to the authorities,” 
claims Bowers, “the Federalist party determined that Jefferson should be tried instead 
of Burr.” Idem. To Corwin “the real defendants before the bar of opinion were Thomas 
Jefferson and his precious ally James Wilkinson, not their harried and unfortunate 
victim, Aaron Burr!” John Marshall and the Constitution, p. 91. 

50 The well-known historical facts relating to the Burr Case are summarized from a 
point of view friendly to Jefferson in Claude G. Bowers, Jefferson in Power, chaps, 
xviii, xix and from a point of view favorable to Marshall in Beveridge, op. cit ., Ill, 
chaps, vi-ix. 

In the four-volume Life of Marshall by Beveridge, less than two volumes are devoted 
to Marshall’s career as a Judge. And approximately one-half of the part of one of 
these volumes concerned with the work of the Chief Justice deals with the apprehension 
and trial of Aaron Burr for treason. The account of the conspiracy and trial is pre- 
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point of the federal Judiciary, the first step in the proceedings to punish 
the Burr conspirators was the trial of Bollman and Swartout on charges 
of treason. Beveridge, overlooking the notorious partisanship of the 
Judges during the Federalist Administrations, observes in this case what 
he regards as the first evidence of a court dividing on political grounds. 
Judge Cranch, a Federalist, appointed by President Adams, favored dis- 
charge of the plaintiffs. On the contrary. Judges Fitzhugh and Duckett, 
Jefferson appointees, opposed the discharge. Dissenting from the opinion 
of his associates in committing Bollman and Swartout for treason, Cranch 
maintained that “in times like these, when the public mind is agitated, 
when wars and rumors of wars, plots, conspiracies and treasons excite 
alarm, it is the duty of a court to be particularly watchful lest the public 
feeling should reach the seat of justice, and thereby precedents be estab- 
lished which may become the ready tools of faction in times more dis- 
astrous .” 57 When the judgment of the Supreme Court was rendered in the 
case of Bollman and Swartout which in part at least approved his dissent- 
ing opinion, Cranch gave further indications of his partisan feelings by 

sented with more than the usual anti-Jeffersonian bias which characterizes this author’s 
The Life of John Marshall. It paints Burr as a man of fine spirit and heroic qualities 
being persecuted by the wily and designing Republicans who were moved by selfish and 
partisan motives only in apprehending Burr and bringing him to trial. The case is 
described in such a way as to add glory to and to enhance the reputation of Marshall, 
for, were not the two men, Marshall and Burr, despite their many differences, intel- 
lectually similar, since “clear, cold logic was the outstanding element of their minds!” 
And it is admitted that both were “su’ tie and astute.” Beveridge, op. cit., Ill, chaps, 
vi, vii, and pp. 371, 372. 

Claude G. Bowers, in his volume on Beveridge and the Progressive Era, characterizes 
Beveridge as “fundamentally a Hamiltonian, temperamentally a champion of a 
strongly centralized government, and a bit skeptical of democracy.” In Bowers’ opinion 
Beveridge was using Jefferson as a foil for Marshall throughout his biography of the 
Chief Justice. “Accepting suggestions freely as to method and facts, [Beveridge] was 
immovable in regard to his theories or interpretations; and this brought him into 
numerous conflicts with his friends among the historians in his treatment of Jefferson.” 
Beveridge and the Progressive Era (New York, 1932), pp. 554 ff. In a comment shortly 
before his death, Beveridge said, “If I were rewriting the ‘Life of Marshall’ today I 
should not be quite so positive in my criticisms of Jefferson.” Ibid . 

“From the first step toward commitment March 30, to the last day of the tedious 
trials, October 20,” says Henry Adams, “Burr and his counsel never ceased their effort 

to convict Jefferson Over this tournament the Chief Justice presided as arbiter 

That he held Federalist prejudices and nourished a personal dislike to Jefferson was 
notorious.” History of the United States of America during the Second Administration 
of Thomas Jefferson (New York, 1890), I; 442, 443. 

James Truslow Adams refers to Beveridge's “unrestrained prejudice which did so 
much to mar that author’s otherwise great book and to reflect upon his intellectual 
integrity.” The Living Jefferson (New York, 1936), p. 44. 

OT See Allen C. Clark, Greenleaf and Law in the Federal City (Washington, 1901); 
from letter of Cranch, Feb. 2, 1807. 
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congratulating the country “upon this triumph of reason and law over 
popular passion and injustice— upon the final triumph of civil over the 
military authority, and of the practical principles of substantial personal 
liberty over the theoretic doctrine of philosophic civil liberty .” 68 Bever- 
idge regards it fortunate, that when Bollman and Swartout were held for 
trial on the charge of treason, that John Marshall and the Supreme Court 
had yet to be reckoned with . 60 

When it was argued, in the application to the federal Judges for the 
issuance of a writ of habeas corpus, that the federal courts could not issue 
the writ because it was customary for the common law courts to issue 
such writs. Chief Justice Marshall indicated the position which the 
federal courts were soon to announce denying common law jurisdiction 
for the federal courts. This Court, said he, “disclaims all jurisdiction not 
given by the Constitution, or by the laws of the United States .” 60 There- 
fore, the power to award the writ of habeas corpus by any of the courts of 
the United States must be given by written law. Holding that the award- 
ing of the writ in this case was under the appellate jurisdiction, Marshall, 
presenting the opinion in which Justices Washington and Livingston 
concurred , 61 regarded the granting of the writ as proper. Justice Johnson, 
dissenting, thought that according to the reasoning of Marbury v. Madi- 
son the writ should not have been granted. Referring to Ex parte Bur- 
ford / 2 in which he had acquiesced in the granting of such a writ, Johnson 
pointed out that he had objected to the issuance of the writ, but since 
the gentleman who had argued that cause confined himself strictly to 
those considerations which ought alone to influence the decisions of this 
Court, there was no necessity for vindicating his opinion. Popular ob- 
servations on the necessity of protecting the citizens from Executive 
oppression and an animated address calculated to enlist the passions or 
prejudices of an audience in defense of his motion were fortunately 
lacking . 88 This was a criticism of the tendency to inject politics into the 
argument and consideration of cases. 

In rendering the decision that Bollman and Swartout could not be 
held and tried for the offenses charged in the District of Columbia, 
Marshall took occasion to criticize President Jefferson who had sought 
authority to suspend the writ of habeas corpus and had been denied this 

58 Warren, op . cit., I: 308. 

58 Beveridge, op. cit., Ill: 346. 

60 Ex parte Bollman and Swartout, 4 Cranch 75, 93 (1807). 

61 Justices Chase and Cushing did not hear the case on account of illness. 

82 3 Cranch 447 (1806). 

08 4 Cranch 107. Justice Johnson stated that one of the absent members of the Court 
agreed with him in his opinion. 
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request by an adverse vote in the House of Representatives. The framers 
of the Constitution, contended Marshall, 

must have conceived it more safe that punishment in such cases should be ordained by 
general laws, formed upon deliberation, under the influence of no resentments, and 
without knowing on whom they were to operate, than that it should be inflicted under 
the influence of those passions which the occasion seldom fails to excite, and which a 
flexible definition of the crime, or a construction which would render it flexible, might 
bring into operation. It is, therefore, more safe as well as more consonant to the prin- 
ciples of our Constitution, that the crime of treason should not be extended by con- 
struction to doubtful cases. 64 

It was the opinion of the majority of the Court 65 that in the case of 
Swartout there was not sufficient evidence of his levying war against the 
United States to justify his commitment on the charge of treason and 
that there was still less evidence against Bollman. All of the Justices 
agreed that the men could not be tried in the District of Columbia. 
Objecting to the proceedings instituted under the authority and direc- 
tion of the President, Marshall said: “It would too, be extremely danger- 
ous to say, that because the prisoners were apprehended, not by a civil 
magistrate, but by the military power, there could be given by law a right 
to try the persons so seized in any place which the general might select .” 66 

In defining the crime of treason under the Constitution, Marshall de- 
clared that an individual may be guilty of treason “who has not appeared 
in arms against his country. On the contrary, if war be actually levied, 
that is, if a body of men be actually assembled for the purpose of effecting 
by force a treasonable purpose, all those who perform any part, however 
minute, or however remote from the scene of action, and who are actually 
leagued in the general conspiracy, are to be considered as traitors .” 67 It 
was necessary for Marshall to repudiate this reasoning in order to set 
Aaron Burr free. 

Beveridge depicts in glowing terms the patience, consideration, and 
prudence of Marshall as he moves with courage and astute statesmanship 
to counteract the efforts of the President, who was seeking “to inflame the 
passions of the people against the Judiciary/’ An impartial account of the 
trial does not warrant such a favorable estimate of the procedure and 
opinions of the Chief Justice. In the first place, Blackstone was quoted to 
the effect that a prisoner may be discharged only when it appears that 

64 4 Cranch 127. 

68 Chief Justice Marshall, Justices Chase, Washington, and Johnson being present. 

66 4 Cranch 136. 

67 4 Cranch 126. For an account of the efforts of the Marshalls of Kentucky with the 
aid of the Chief Justice to discredit Wilkinson, one of the chief witnesses against Burr, 
for his alleged treasonable transactions with Spain, see Charles H. Ambler, Thomas 
Ritchie: A Study in Virginia Politics (Richmond, 1913), p. 38. 
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the suspicion against him is “wholly groundless.” With Jefferson's con- 
duct in mind, Marshall made it clear that he did not propose to have this 
statement mean that “the hand of malignity may grasp any individual 
against whom its hate may be directed or whom it may capriciously seize, 
charge him with some secret crime and put him on the proof of his in- 
nocence.” When Jefferson's friends expressed their indignation at the un- 
called for insinuations regarding the conduct of the President, Marshall 
hastened to assure the press that he did not allude to the Administration's 
conduct in his remarks, but merely intended to elucidate Blackstone . 88 

Again, after the attorneys of Burr had indulged in uncalled for in- 
vectives against the Administration without any admonition from the 
presiding judge, Wirt, speaking to Marshall, inquired, “do they flatter 
themselves that this court feels political prejudices which will supply 
the place of argument and innocence on the part of the prisoner. Their 
conduct amounts to an insinuation of the sort .’’ 89 Marshall's mild ad- 
monition to the attorneys to confine themselves to the issues before the 
Court were thought insincere and were disregarded. 

The worst offense of Marshall, from the standpoint of the Republicans 
and one which seriously reflected upon his conduct as the presiding 
Judge in the case, was his participation as a guest in a dinner given in 
Burr's honor by the chief counsel of the defense, John Wickham. The 
Richmond Enquirer reported that the Judge, the accused, and his attor- 
ney were fellow guests at a “treason rejoicing dinner ,” 70 and regarded 
Marshall's conduct as “grossly indecent.” In defense of Marshall's action, 
which has been severely criticized, Beveridge insists that it was merely an 
ordinary dinner given by his neighbor Wickham, that Marshall did not 
know that Burr was to be present, and that he could not leave when he 
found Burr was there. Judge Tucker, however, notes that Wickham had 
informed the Chief Justice that Burr was expected to be at the dinner . 71 

88 Beveridge, op. cit.. Ill: 376, 377. Marshall had irritated the President by making 
John Randolph, one of his political enemies, foreman of the grand jury. 

89 David Robertson, Reports of the Trial of Colonel Aaron Burr (New York, 1875), 
I: 144. 

70 Enquirer, April 10, 28, 1807. Marshall’s dining with Burr was regarded by the edi- 
tor of the Enquirer, Thomas Ritchie, as “a wilful prostration of his own dignity and 
a wanton insult to his country.” Ambler, op. cit., p. 40. 

71 Tucker’s Blackstone, II: 254, cited in Bowers, Jefferson in Power, p. 402. “Even had 
he been ungraciously trapped into the acceptance of the invitation” thinks Bowers, 
“the wonder grows that when he found himself confronted by Burr in Wickham’s 
house, his own sense of propriety did not impel him indignantly to rebuke his host and 
take his instant departure.” Idem. 

Regarding Marshall’s participation in the dinner given by Wickham, one of Burr’s 
counsel, James Bradley Thayer observes, “Marshall had accepted the invitation before 
he knew that Burr was to be of the company. I have been informed by one of his de- 
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Despite his indiscreet and unjustifiable behavior in this incident, Mar- 
shall did not hesitate to preside over the trial of Aaron Burr. With the 
trial beginning, observes Beveridge, “the whole bar understood the 
strength and limitations of the Chief Justice, the power of his intellect 
no less than his unfamiliarity with precedents and the learning of the 
law .” 72 Though this appears to be an unfair insinuation regarding Mar- 
shall’s ability as a lawyer and a Judge, it is undeniable that his political 
feelings and views were displayed at every stage in the trial. 

Beveridge describes fully the contentions of Burr, the arguments of 
counsel, and the political maneuvers which led Marshall to issue a 
subpoena duces tecum to President Jefferson. Disavowing any disrespect 
for the President in the exercise of his official duties, Marshall, as on 
similar occasions, hid behind what he declared to be the compulsions of 
the law, observing “if it be a duty the court can have no choice.” The 
order was sent to the President to come to Court and to bring certain 
designated papers with him. The President, however, wrote an answer in 
which Beveridge admits that “Jefferson the lawyer shines brilliantly 
forth.” Jefferson maintained that Marshall enlarged upon small objec- 
tions to his appearance as a witness and passed over those which are solid. 
The Judges, Jefferson observed, had persistently maintained the inde- 
pendence of the Judiciary in their relations with the other two coordinate 
branches of the government, but what would become of the independ- 
ence of the President “if the several courts could bandy him from pillar 
to post, keeping him constantl / trudging from north to south and east 
to west, and withdraw him entirely from his constitutional duties .” 78 

Despite the apparent evidence of partiality on the part of the Court 
and the bitter invectives against Jefferson and the Republican Adminis- 
tration by the counsel for Burr, the grand jury returned indictments 
against Burr for treason and misdemeanor. At the beginning of the trial 
for treason the political forces were lined up on both sides— to mold 
public opinion and to determine Burr’s guilt . 74 

True to Jefferson’s prophecy, Marshall found a mode of procedure 
for the escape of Burr from conviction for treason: first by a strict and 

scendants that his wife advised him not to go; but he thought it best not to seem too 
fastidious, or to appear to censure his friend, by staying away. It is said that he sat at 
the opposite end of the table, had no communication with Burr, and went away early. 
But we must still wonder at his action; and he himself, it is said, afterwards much 
regretted it.” From address of Thayer in John Marshall: Life, Character and Judicial 
Services, ed„ with an introduction, by John F. Dillon (Chicago, 1903), I: 233, 234. 

72 Beveridge, op. cit.. Ill: 408. 

18 The Writings of Thomas Jefferson, ed. by Paul Leicester Ford (New York, 1892), 
IX: 60. 

74 As the trial began, Jefferson, writing to Du Pont de Nemours, indicated his per- 
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formal method of defining treason, as well as of the establishment of the 
evidence to prove guilt; and, second, by excluding much of the most 
important and relevant testimony. Concerning the definition of treason, 
Marshall held: “It is then the opinion of the court, that this indictment 
can be supported only by testimony which proves the accused to have 
been actually or constructively present when the assemblage took place 
on Blennerhasset’s island,” and that “there is no testimony whatever 
which tends to prove that the accused was actually, or constructively 
present when that assemblage did take place. Indeed, the contrary is most 
apparent.” The overt act of levying war “must be proved, according to 
the mandates of the Constitution and of the act of Congress, by two 
witnesses. It is not proved by a single witness .” 75 

Though Marshall differed from most of his Federalist brethren in 
holding that the courts of the United States had no common law juris- 
diction, he adopted an attitude of subservience to the common law in 
interpreting the words of the Constitution relating to treason, which 
was considered unwarranted by many Republican lawyers. In defining 
the term “levying war” in the trial of Burr, he said: “It is a technical 
term. It is used in a very old statute of that country, whose language is 
our language, and whose laws form the substratum of our laws. It is 
scarcely conceivable that the term was not employed by the framers of 
the Constitution in the sense which had been affixed to it by those from 
whom we borrowed it .” 78 Marshall’s opinion on the definition of treason 
was one of his longest and the only one that contains extensive citations 
from judicial decisions and other authorities on the subject. It was, 
Beveridge asserts, “a state paper of first importance and marked a critical 
phase in the development of the American Nation .” 77 

The Constitution of the United States confines the crime of treason to 
the levying of war against the United States and to the giving of aid and 
comfort to her enemies. In providing for the punishment of this crime, 
the words of the statute of treason of Edward the Third were regarded 
by Marshall as adopted for the American federal system, and by implica- 
tion it was thought the definition of these phrases was intended which 
had prevailed in England for centuries . 78 Story believed that judges in 
the United States uniformly adhered to the established doctrines, even 
when Executive influence was exerted to secure convictions. But the best 

sonal conviction of Burr’s guilt but admitted that “although there is not a man in the 
United States who is not satisfied of the depth of his guilt, such are the jealous provi- 
sions of our laws in favor of the accused that I question if he can be convicted.*’ 
Writings (Ford ed.), II: 274. 

75 4 Cranch 520, 525. 77 Beveridge, op. cit.. Ill: 504. 

78 4 Cranch 475. 78 Blackstone’s Comm., pp. 81-84. 
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definition of treason, according to Story, was Marshall's statement in 
Ex parte Bollman which was repudiated in his opinion in the Burr Case . 79 

Soon after the trial began the attorneys for Burr moved that Marshall 
exclude all further testimony because no direct evidence had been pre- 
sented connecting Burr with the treasonable plot on Blennerhassett's 
Island. Ten days of argument ensued in the presentation of the case. The 
attorneys for the prosecution tried to show that they were not only fol- 
lowing the long established rules of evidence according to the English 
law but also according to the decision by Chief Justice Marshall in the 
case of Bollman and Swartout. 

Marshall objected to the construction of his own language in the case 
of Bollman and Swartout so far as it was considered “to mean that any 
assemblage whatever for a treasonable purpose, whether in force, or not 
in force, whether in a condition to use violence, or not in that condition, 
is a levying of war." Justices Iredell, Paterson, Chase, and Judge Peters 
were cited as confining the term levying war to the actual use of force or 
violence. By an ingenious process of interpretation, Marshall construed 
his language in the case of Bollman and Swartout to mean exactly the 
opposite of what both the friends and foes of Burr had understood it to 
mean. The indictment of Burr was formulated on the basis of this opin- 
ion and was stated in part in the exact words of the Chief Justice. The at- 
torneys for Burr took it for granted that it was necessary to overrule this 
opinion to acquit their client. Marshall alone seemed able to defend his 
language as still good law and to find a method of evading its actual 
meaning and application in Burfs Case. The convenient device of avoid- 
ing the consequences of the earlier case as a precedent was found in the 
usual common law method of escaping the rigidity of stare decisis. In 
explaining that opinion, Marshall declared that the language of the 
Court must be considered in reference to the particular case being tried . 80 

After Marshall had overruled himself, as his language in the case of 
Bollman and Swartout had been understood and interpreted, or had, as 
he thought, explained away the effect of this case so far as the presenta- 
tion of evidence against Burr was concerned. Hay, the chief counsel for 
the prosecution announced that he had nothing further to offer to the 
Court in the way of evidence or argument. And the jury soon reported 
to the Court that “Aaron Burr is not proved guilty under this indictment 
by any evidence submitted to us." 

It was the tricks of legal legerdemain which brought the trial of Burr 
to an abrupt close and on which John Quincy Adams commented in 
Congress. In presenting the report of a Senate committee to expel Senator 

90 See 4 Cranch 490. 


79 See 4 Cranch 125, 126, 474 ff. 
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Smith of Ohio, who was under indictment for treason, John Quincy 
Adams criticized Marshall for withholding from the jury a great part of 
the evidence essential to Burr's conviction similar to the evidence result- 
ing in Smith’s indictment. Though Burr was acquitted because of a 
technical interpretation of the language and intent of the Constitution 
relating to treason, Adams maintained that “but for the vigilance and 
energy of the government, and of faithful citizens under its directions, 
in arresting their progress and in crushing his designs, they would, in a 
very short lapse of time have terminated, not only in a war, but in a 
war of the most horrible description, in a war at once foreign and do- 
mestic ... if the daylight of evidence combining one vast complicated 
intention, with overt acts innumerable, be not excluded from the mind 
by the curtain of artificial rules, the simplest understanding cannot but 
see what the subtlest understanding cannot disguise, crimes before which 
ordinary treason whitens into virtue .” 81 

When Jefferson found Marshall favorably inclined to Burr and critical 
of every move the Administration was making to secure his conviction, 
he wrote: “The fact is that the Federalists make Burr’s cause their own, 
and exert their whole influence to shield him ,” 82 and to him it was un- 
fortunate that Federalism was still predominant in the Judiciary and 
that the Judges were doing all in their power to obstruct the Administra- 
tion. Marshall insisted that evidence be presented by actual witnesses of 
overt acts amounting to the levying of war, but Jefferson raised the query 
whether such evidence was not presented to the Court in letters, news- 
papers, and public documents. With the law being interpreted to aid 
the men whom Jefferson regarded as enemies of the Republic and actively 
seeking its destruction, it can be readily understood why Jefferson urged 
Randolph to take steps to secure the approval of the amendment to the 
Constitution proposed at the time of the Chase impeachment providing 
for the removal of federal Judges by the President on the address of both 
houses of Congress. Something must be done, urged Jefferson, to prevent 
a recurrence of the situation where one of the great coordinate branches 
of the government sets itself in opposition to the other two, and to the 
common sense of the nation and “proclaims impunity to that class of 

81 Annals, 10th Cong., ist sess., pp. 61, 62. For similar views see speech of Senator 
Giles — “You have seen your Judiciary publicly held up to the world as a spectacle of 
disgrace. You have seen a jury sworn to try an issue in a criminal case, and excluded 
from the privilege of hearing the most material evidence, upon which the trial of the 
issue depended. You have seen treason go unpunished. And you have seen the character 
of imbecility given to our government, calculated to excite distrust at home, and invite 
contempt and attacks from abroad.” Giles, commenting on the Burr trial, Annals, 10th 
Cong., 2d sess., p. 274. 

M Writings (Ford ed.), IX: 41. 
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offenders which endeavors to overturn the Constitution, and are them- 
selves protected in it by the Constitution itself .” 83 

When, in accordance with Marshall’s charge, the petit jury acquitted 
Burr, Jefferson was indignant and proposed to lay the whole proceedings 
before Congress in the hope that it might provide the proper remedy. 
After Burr had been acquitted also of the charge of committing a mis- 
demeanor and had been held over for trial for a similar offense in Ohio, 
the prosecution for which was dropped, Jefferson transmitted the record 
to Congress with the observation that “you will be enabled to judge 
whether the defect was in the testimony, or in the laws, or whether there 
is not a radical defect in the administration of the law? And wherever it 
shall be found the Legislature alone can apply or originate the remedy .” 84 
There was, as the New York Evening Post suggested, “no acquittal, for 
there has been no trial, no evidence having been given .” 85 

After being nearly mobbed in Baltimore, Burr hastened to Philadel- 
phia, and, regardless of his freedom under bail for trial in Ohio, at the 
earliest opportunity sailed for Europe to continue his political intrigues 
in France. Marshall hastened to the mountains to escape the excitement 
and the odium to which he was subjected because of his conduct of the 
trial. Fortunately for the future career of the Chief Justice as the ex- 
pounder of constitutional Federalism, Jefferson and the nation became 
entangled in foreign affairs which were verging in the direction of war. 

83 Writings (Ford ed.), IX: 46. The extract relating to Burr from the letter of Jefferson 
to William B. Giles, Apr. 20, 1807, is as follows: 

“The Nation will judge both the offender and the Judges for themselves. If a mem- 
ber of the Executive or Legislature does wrong, the day is never far distant when the 
people will remove him. They will see then and amend the error in our Constitution 
which makes any branch independent of the Nation. They will see that one of the great 
coordinate branches of the government, setting itself in opposition to the other two 
and to the common sense of the Nation, proclaims impunity to that class of offenders 
which endeavors to overturn the Constitution, and are protected in it by the Consti- 
tution itself; for impeachment is a farce which will not be tried again. If their protec- 
tion of Burr produces this amendment, it will do more good than his condemnation 
would have done.” Writings (Ford ed.), IX: 45, 46. When Jefferson was informed that 
the attorneys for the prosecution were citing, as authority, Marbury v. Madison , he 
wrote: “I have long wished for a proper occasion to have the gratuitous opinion in 
Marbury v. Madison brought before the public and denounced as not law; and I think 
the present a fortunate one, because it occupies such a place in the public attention.” 
Writings (Ford ed.), IX: 54. 

84 Writings (Ford ed.), IX: 163-164. The political machinations of the Federalists dur- 
ing the trial were frequently condemned by Jefferson and at one time, when he con- 
sidered the Chief Justice as displaying more than his ordinary political leanings, he 
exclaimed: “If there ever had been an instance in this and the preceding administra- 
tions, of federal Judges so applying principles of law as to condemn a federal or acquit 
a republican offender, I should have judged them in the present case with more 
charity.” Writings (Ford ed.), IX: 45. 

86 Evening Post, Oct. 3, 1807. 



CHAPTER IX 


New England’s Espousal of the 
Cause of State Rights and Chief 
Justice Marshall’s Interpretation 
of the Contract Clause 

T 

JLhe federalists, who had called a nation into being and 
who had erected the barriers which were designed to check and keep 
under control the imprudences of an ignorant and unscrupulous elec- 
torate, found it difficult to become reconciled to the election of Jefferson 
to the presidency and to what appeared to many to be his successful 
administration of the government. Members of this party hated Jeffer- 
son “with no common political hatred, but rather with the vindictiveness 
of men toward a deadly foe who, as they firmly believed sought the ruin 
of all they most prized and cherished.” 1 It was to be expected, therefore, 
that the Federalists would fail to cooperate with Jefferson as the leader 
of the Republican party and would take steps to thwart the administra- 
tion of the federal government even though these steps might lead them 
into the direction of nullification and secession. Disaffection among the 
leaders of the Federalists came near to culminating in a disunion move- 
ment in the early years of Jefferson's Administration. It was Jefferson's 
embargo policy and the declaration and conduct of the War of 1812, how- 
ever, which furnished the occasion for the development of an organized 
and aggressive policy of opposition to the federal Administration and of 
the public espousal of disunion doctrines. 

Opposition to the Embargo Acts 

Following the disheartening results of the Burr trial, the Administration 
became absorbed in the protection of the rights of American citizens 
engaged in commerce and trade. The European wars instigated by Na- 
poleon led to various attempts to establish a blockade of French ports 
and to the issuance of retaliatory decrees by France and England which 

1 Henry Cabot Lodge, Life and Letters of George Cabot (Boston, 1877), p. 426. Lodge 
thinks there was only one man of real ability in the Republican party, namely, 
Madison. 
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placed serious restrictions on American commerce. To make matters 
worse England insisted on taking American citizens from both English 
and American vessels and impressing them into her naval service. The 
unwarranted attack on the Chesapeake by the Leopard aroused such in- 
dignation that the President and Congress were forced to act. A form of 
nonintercourse act was first tried but proved ineffective, and to the Ad- 
ministration leaders more drastic measures seemed imperative. Albert 
Gallatin favored a declaration of war, but Jefferson and Madison pre- 
ferred to employ the method of economic reprisals and recommended 
the passage of embargo acts. 2 

The acts passed in 1807 and 1808 prohibited sending out of the United 
States any goods either the produce of the United States or those shipped 
through American ports. Unexpected difficulties arose when the collec- 
tors of customs attempted to enforce the acts, the result being that the 
President and his subordinates were required to exercise powers which 
many men regarded as unauthorized by the Constitution and the laws.® 
In January, 1809, a new and more drastic act was passed. This act author- 
ized collectors to seize goods which were on the way to the frontier, to 
refuse permits to load merchandise on vessels, and to detain vessels in 
American ports. It was the passage and enforcement of these acts which 
was the occasion of the first serious constitutional crisis since the estab- 
lishment of the new government. From the time of their enactment, 
the Embargo Acts were challenged on the ground of unconstitutionality. 

District Judge Davis, a member of the Federalist party, answering the 
contention that the Embargo Acts were unconstitutional, found that they 
contravened none of the exceptions or restrictions expressed in the Con- 
stitution nor were they repugnant to any of its affirmative declarations. 4 
In confining judicial review to the enforcement of the express language 
of the Constitution, Judge Davis differed from most of his Federalist 
associates on the Bench. Moreover, in upholding a law enacted by the 
Republicans, a method of interpretation was adopted which was soon 
to be approved by Chief Justice Marshall. A national sovereignty has 

2 Louis Martin Sears is of the opinion that “one cannot understand Jefferson’s initia- 
tion of the embargo and his subsequent relation to its enforcement without examining 
his point of view as it ripened into pacifism. For the embargo was the practical outcome 
of a philosophy long maturing. It was the projection into foreign affairs of the peace 
ideals of a democracy, the contribution to international polity of one of the world’s 
greatest democrats.” Jefferson and the Embargo (Durham, 1927), p. 4. 

8 According to Sears the odds were against Jefferson when “he embarked upon an era 
of personal government which called for the arbitrary enforcement of a most inquisi- 
torial act, for a tampering with what men regarded as their dearest rights, and which 
put in jeopardy both his popularity and his fame, the cherished rewards of a long 
career.” Ibid., p. 74. 

4 United States v. The William, 28 Federal Cases 614 (1808). 
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been created, said Judge Davis, not an unlimited sovereignty, but a 
sovereignty confined to the objects surrendered and specified. In relation 
to commercial intercourse, the federal government is sovereign. Com- 
merce was given a broad definition including shipping, navigation, and 
fisheries. The necessary and proper clause was then called to the aid of 
the commerce clause to sanction such commercial regulations or prohi- 
bitions as Congress might consider necessary for the purpose of carrying 
out general national policies. 

Ezekiel Bacon, referring to this decision, was surprised to hear the con- 
stitutionality of the act attacked after this question had once been sub- 
mitted to the decision of that tribunal, whose judgment the Federalists 
had been heretofore in the habit of respecting. A judgment had been 
rendered sanctioning the constitutionality of the law “by a judge of great 
legal weight and personal respectability and whose opinion, from his 
known political character, could not be suspected of any party views.” 
These opinions appeared to Bacon all the more indefensible because 
they came “from a quarter where we have been accustomed to hear the 
doctrine that the judicial power was supreme, controlling not only the 
exercise of individual rights but also the power of every other branch of 
the government .” 5 The issue of the constitutionality of the Embargo Acts 
was by no means settled by Judge Davis’ decision. Though the act was 
held valid, juries failed to sustain convictions even when the evidence 
of the violation of the act was clear beyond doubt. And many eminent 
men regarded the Embargo and Enforcement Acts as unwarranted by 
the Constitution. 

To carry out the purposes of the Embargo Acts it was provided that col- 
lectors of customs were authorized “to detain any vessel ostensibly bound 
with a cargo to some other port of the United States, whenever, in their 
opinion, the intention is to violate or evade any provisions of the acts 
laying an embargo.” Because of difficulties in the enforcement of this 
provision, the President directed the Secretary of the Treasury to see 
that all vessels suspected of intention to evade the Embargo Acts should 
be detained. It was this order which led to a rebuke of the national Ad- 
ministration by Justice Johnson, the first appointee of President Jeffer- 
son to the federal Bench. In issuing a mandamus to the collector of the 
port of Charleston, Johnson declared that the President’s order was un- 
supported by the act of Congress and hence was invalid. Justifying his 
conduct in the case, the Justice said: “The officers of our government, 
from the highest to the lowest, are equally subjected to legal restraint; 
and it is confidently believed that all of them feel themselves equally 


5 Annals of Congress , 10th Cong., 2d sess., p. 564. 
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incapable, as well from law as inclination, to attempt an unsanctioned 
encroachment upon individual liberty.” 0 Because the act granted a dis- 
cretion to the collector in the clearance of vessels, the right remained with 
him and a contrary order by the Secretary of the Treasury was held to 
have no effect. 

Jefferson considered the decision of Justice Johnson such a serious 
interference with the administrative policies and practices of the govern- 
ment that he requested Attorney General Rodney to prepare and to pub- 
lish a reply to the opinion. Because the act organizing the Circuit Courts 
made no provision for the issuance of writs of mandamus, the Attorney 
General contended these courts had no authority to issue such writs. 
Nor could such power be regarded as inherent or necessarily incidental 
to a court of justice even of general jurisdiction. And it was claimed that 
the King's Bench, the only court which could issue such a writ in Eng- 
land, would not have awarded the writ in such a case. 

The publication of this opinion elicited a prompt reply from Justice 
Johnson. He regarded the act of the President in directing its publication 
as “so unprecedented in the history of executive conduct” that it could 
be “intended for no other purpose than to secure the public opinion on 
the side of the Executive and in opposition to the Judiciary.” Hence it 
seemed necessary to attempt a vindication of that decision. In language 
which pleased the Federalists, Johnson protested against the effort to 
bias public opinion “by the overbearing influence of high office.” It was 
pointed out that when the case was argued in court the federal District 
Attorney, basing his argument on the validity of the presidential order, 
did not contest the authority to issue a mandamus. A distinction was then 
noted between a question of jurisdiction concerning which there was no 
doubt in the case and the awarding of the appropriate writs to make such 
jurisdiction effective. For the latter purpose the issuance of a mandamus 
was “a mere incident to the judicial power.” Concerning such an inci- 
dent, said Johnson, “I see no reason why it should not follow with the 
principal jurisdiction, when vested by Congress in its courts.” The Jus- 
tice then indulged in a method of interpretation almost as broad in scope 
as the claim of common law jurisdiction in the federal courts which the 
Federalists approved and the Republicans abhorred. Speaking of the act 
granting jurisdiction to the inferior federal courts by the Judiciary Act of 
1789, Johnson maintained “the correct, legal and received construction of 
this act therefore is, that the forms and modes of administering justice, 
the remedies to be applied to the rights which are committed to our juris- 

• Gilchrist v. Collector, 10 Federal Cases 355, 356 (1808). 
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diction shall be such as are used and allowed in the supreme courts of the 
States over which we respectively preside .” 7 Since the state courts of South 
Carolina could, in accordance with common law and equity processes, 
issue a mandamus in a case of this kind, it was consequently entirely 
appropriate, according to Johnson, for a remedy to be granted by the 
Circuit Court. To the Attorney General's contention that the writ of 
mandamus should not be applied to the order of the Secretary of the 
Treasury, since he was merely a ministerial officer. Justice Johnson re- 
sponded that: 

The courts do not pretend to impose any restraint upon any officer of government, but 
what results from a just construction of the laws of the United States. Of these laws the 
courts are the constitutional expositors; and every department of government must 
submit to their exposition; for laws have no legal meaning but what is given them by 
the courts to whose exposition they are submitted. It is against the law, therefore, and 
not the courts, that the Executive should urge the charge of usurpation and restraint; 
a restraint which may at times be productive of inconveniences, but which is certainly 
very consistent with the nature of our government. 8 

The Judge':, extrajudicial defense of his opinion was concluded by insist- 
ing on the illegality of the President’s order and by objecting to the 
Attorney General’s assumption that the Judiciary has no power to pre- 
vent the unlawful acts of the Executive. 

In a letter to Jefferson, commenting on Justice Johnson's reply. Attor- 
ney General Rodney thought that the Justice now “stands forth the 
champion of all the high-church doctrines so fashionable on the Bench. 
. . . The judicial power, if permitted, will swallow all the rest. They will 
become omnipotent .” 9 A few years later the Supreme Court sustained the 
position of the Attorney General that the Circuit Courts did not have 
authority to issue a mandamus in a case of this nature . 10 Though for the 
time being the President directed the collectors of customs to disregard 
Johnson's opinion, this judicial obstacle seriously interfered with the 
enforcement of the Embargo Acts. 

The controversy over this decision demonstrated that, though Justice 
Johnson at the time of his appointment to the Supreme Court was a 
friend of Jefferson and was considered to be in accord with his political 
views, he had by this time gone a long way, so far as constitutional inter- 
pretation was concerned, toward the acceptance of the main tenets of 
Federalism. And for the remaining years of a long judicial career he sup- 
ported the views of Marshall and Story, though at times objecting to the 

7 10 Federal Cases 363. 

8 10 Federal Cases 364. 

9 Jefferson Papers MSS, letter of Rodney, Oct. 31, 1808. 

10 M ’Intyre v. Wood, 7 Cranch 504 (1813). 
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extreme nationalist notions of his associates. It was in New England, how- 
ever, that the challenge of unconstitutionality of the Embargo Acts and 
of the presidential orders issued thereunder led to obstructive and drastic 
methods of resistance which bordered on the verge of treason. 11 

New England's Defense of State Rights and Approval 
of Doctrines of Nullification and Secession 

The alarm and disgust of the New England Federalists concerning the 
anti- Judiciary doctrines of Jefferson, John Quincy Adams believed, were 
the cause which led the Federalists in these states in the first instance to 
favor a project for the separation of the states and the establishment of 
a northern confederacy. 12 But earlier than this, Timothy Dwight, Presi- 
dent of Yale College, wrote, “I sincerely declare that I wish the Northern 
States would separate from the Southern, the moment that event [the 
election of Jefferson] shall take effect.” 13 The passage of the Judiciary 
Repeal Act, the purchase of Louisiana, as well as the enforcement of the 
Embargo Acts tended to foster views favorable to secession and the forma- 
tion of “a separate and independent empire.” Early in Jefferson's Ad- 
ministration something in the nature of a plot to take steps to secede 
from the union was frequently discussed among a small group of Fed- 
eralists. No serious attempt, however, was made to carry the proposal 
into effect. 

Referring to the collection of the sentiments of public men on seces- 
sion from 1790 to 1804 to be found in William Plumer's life of his 
father, 14 McMaster notes that particularly in 1803 and 1804 many public 
men in New England favored separation from the union, for “Virginia 
influence, Virginia politics, Virginia men ruled everywhere. The influ- 
ence of New England in the affairs of the Nation seemed gone forever. 
She was, they thought, fast becoming no better than a Virginia colony. 

11 The only practical result of the embargo, thinks Samuel Eliot Morison, was the 
revival of the Federalist ascendancy in New England. The Life and Letters of Harrison 
Gray Otis (Boston, 1913), II: 1. 

32 Henry Adams, Documents Relating to New England Federalism (Boston, 1877), 
pp. 160-162. 

18 William Plumer, Jr., Life of William Plumer, ed. by A. P. Peabody (Boston, 1857), 
p. 825. To the great dismay of the Federalist leaders, many of their own party had 
“much of the Democratic taint.” For, reflected George Cabot, “we are altogether Demo- 
cratic in our principles and these principles of necessity place power in the worst 
hands.” Adams, op. cit., p. 362. On the other hand, he thought that no government 
could be maintained that did not have “a material portion of the democratic mixture 
in its composition” and that it was necessary for the time being “to bear the evils which 
the delusion of democracy is bringing upon us.” Ibid., pp. 346, 347. 

34 Plumer, op. cit., pp. 277-284. 
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From such a fate she must, at all hazards, be saved. 15 The idea of separa- 
tion was an old one. . . . Long before the Constitution was framed, the 
secession of the country beyond the mountains and the formation of a 
Western Republic in the valley of the Mississippi was the dream of such 
scheming politicians as Wilkinson, and the ever present dread of such 
earnest patriots as Washington. ,,ie The separation sentiment in 1803 was 
fostered chiefly in Congress and especially by Timothy Pickering, Roger 
Griswold, Uriah Tracy, and William Plumer who secured the active in- 
terest and participation of Aaron Burr. The wildness of the plan ar- 
ranged by these men, McMaster observes, “was conclusive proof of the 
depth of their despair and the intemperance of their political zeal.” Most 
of the men who participated in the secession schemes of 1803-1804 later 
denied that they had anything to do with Pickering’s fantastic proposals, 
but contemporary correspondence clearly demonstrates their active par- 
ticipation in the consideration of the plans. The only immediate result 
of the movement was the proposal by the general assembly of Massachu- 
setts of an amendment designed to secure the apportionment of repre- 
sentatives and direct taxes among the states according to free population. 

With the purchase of Louisiana the Federalists became aware that the 
popular will was arrayed against them, and they knew of but one method 
of relief— a dissolution of the union. 17 It was not, however, the acquisition 
of Louisiana that they feared, but rather the inevitable supremacy of 
democratic ideas and political philosophy. New England Federalists 
“were men of one idea and one object: to suppress democracy. Their 
political theories were founded on the fallacy that the masses in America 
had the same passions as the Paris mob. Democracy to them meant 
atheism, destruction of property, and mob rule.” 18 Aroused again by the 
extreme measures adopted to enforce the Embargo Acts, political leaders 
of New England began to agitate for separation and regarded the time 
for such a move most favorable. A confederacy was to be formed with 
New England as its nucleus, the British provinces as adherents, and with 
New York as a barrier against the South. 

Edward Channing points out that to the men who formed and set into 
operation the federal government under the Constitution the institu- 

15 Fisher Ames believed that “the Federalists must entrench themselves in the state 
governments, and endeavor to make state justice and state power a shelter of the wise, 
and good, and rich, from the wild destroying rage of the southern Jacobins,’* Works of 
Fisher Ames, ed. by Seth Ames (Boston, 1854), I: 310. 

16 John Bach McMaster, A History of the People of the United States from the Revo- 
lution to the Civil War (New York, 1900), III: 43. 

17 Lodge, op. cit., p. 435. 

M Morison, op. cit., I: 265. 
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tions thereby established were in the nature of an experiment. For dec- 
ades after 1789 not a year passed in which groups of men did not 
condemn the experiment and consider ways and methods of establishing 
a better form of government for the union. 10 Writing to Washington on 
May 23, 1793, Jefferson observed “that opposition to the Union was 
originally so extensive in the South, and had been recently so much 
increased, that a small number only was wanting to place the majority 
on the other side.” Usually these groups were aroused and led to discuss 
the weakness of the existing system because of a conflict in which one 
state was primarily concerned with the other states taking an indifferent 
or hostile attitude. With the passage and the enforcement of the Alien 
and Sedition Laws, there was active cooperation between Kentucky and 
Virginia and an attempt was made to enlist the interest and support of 
the other states. The states of the north condemned the proposals made 
in these resolutions and, though a majority in most of the southern states 
approved the ideas contained in the resolutions, few were willing to take 
concerted action to prevent the enforcement of the acts. 

It was the New England states as a group which first joined in approv- 
ing measures which tended in the direction of nullification and secession. 
The Federalists, who, during the time they were in charge of the ad- 
ministration of the government, sought to give the terms and provisions 
of the Constitution the broadest kind of interpretation to carry out their 
aims for the enlargement and strengthening of the federal authority, 
were now filled with alarm— for to them the Republicans treated the 
Constitution as “mere paper, to be folded into any shape to suit the view 
of the dominant party.” 20 

It was distressing to conservative-minded people to observe Jefferson 
replacing men of “property and integrity,” as Timothy Pickering called 
the Federalist officeholders, with citizens of the type who comprised the 

10 “In justice to those men who wrote about and talked about secession, it should be 
said that during the first thirty-five years of the federal government under the Consti- 
tution it was a possibility often suggested.” Kendrick C. Babcock, The Rise of American 
Nationality, 1811-1819 (New York, 1906), p. 161, and The Works of John Adams (Bos- 
ton, 1851), VI: 629. 

See account of a conference of Rufus King and Oliver Ellsworth with John Taylor of 
Caroline in May, 1794, relating to the possible separation of the union into a northern 
and southern confederacy. “Disunion Sentiment in Congress in 1794. A Confidential 
Memorandum written by John Taylor of Caroline for James Madison,” ed., with an 
introduction, by Gaillard Hunt (Washington, 1905). 

90 Letter of Pickering to Lyman, Adams, op. cit., p. 358. Henceforth, “the Federal 
party in Massachusetts was anti-federal and anti-national, gaining its ends by methods, 
sheltering itself under theories that were finally used to justify secession from the 
Union.” Morison, op. cit., II: 15. 
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mainstay of the Republican party . 21 As the control of political affairs by 
the Federalists declined, Pickering looked to a new confederacy for an 
escape from the “corrupting influence and oppression of the aristocratic 
Democrats of the South.” He could see nothing in the Jeffersonian poli- 
cies but “innovations which threaten the subversion of the Constitution, 
and the prostration of every barrier erected by it for the protection of 
the best .” 22 The unity and congeniality of the New England states to- 
gether with New York and New Jersey was contrasted with the designing 
and dominant slave states which now had the political advantage over 
the other members of the union. Leaders of the Federalist party appealed 
to Aaron Burr to carry out their plans and aimed, by securing his elec- 
tion as governor of New York, to unite the states of the north against 
those of the south. Pickering thought this extreme measure essential, for, 
said he: “I have no hesitation myself in saying, that there can be no 
safety for the Northern States without a separation from the Confed- 
eracy .” 23 Hamilton, however, discouraged his New England party asso- 
ciates by writing that “dismemberment of our empire will be a clear 
sacrifice of great positive advantages, without any counterbalancing 
good; administering no relief to our real disease, which is Democracy .” 24 
The plot of the Federalists with Aaron Burr to aid his candidacy for 
governor with the understanding that he should lead the secession move- 
ment failed because of Burr’s defeat and was the immediate cause of the 
duel which led to Hamilton’s death. 

The strongest opposition to the Embargo Acts was expressed in Massa- 
chusetts and the other New England states . 25 Doctrines similar to those 
embodied in the Kentucky and Virginia Resolutions were approved by 
the Massachusetts legislature when Louisiana was admitted into the 
union as a state. The power of Congress to admit states in territories 
acquired beyond the limits of the original United States was declared to 
be “nothing less than the power to create in foreign countries, new po- 

21 “Timothy Pickering was the fanatic of the Federal party. With him, politics and 
religion seemed one and the same thing — a struggle between Good which must be de- 
fended, and Evil which must be crushed. The social structure of eighteenth-century 
New England and the principles of Federalism were the Good; French philosophy and 
Democracy the Evil/* Cf. Morison, op . cit., I: 183. 

28 Adams, op. cit., pp. 338, 339. 

28 Adams, op. cit., p. 356. 

24 Ibid., p. 365. Quoted from the last political letter written by Hamilton. Calling 
attention to the Tenth Amendment, however, Pickering asked, “How are the powers 
reserved to the States respectively, or to the people, to be maintained, but by the respec- 
tive States judging for themselves and putting their negative on the usurpations of the 
general government.” Thus Pickering approved the underlying principles of the Ken- 
tucky and Virginia Resolutions. 

25 See Sears, op. cit., chap. vi. 
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litical sovereignties, and to divest the old United States of a proportion 
of their political sovereignty, in favor of such foreigner. It is a power, 
which, in the opinion of your Committee, no wise people ever would 
have delegated, and which they are persuaded, the people of the United 
States, and certainly, the people of Massachusetts, never did delegate.*’ 28 
The act admitting Louisiana was characterized as a usurpation of a 
power not granted to Congress by the federal Constitution. 27 My father, 
wrote William Plumer, Jr., regarded the treaty acquiring Louisiana “as 
a virtual dissolution of the Union, and held that it was optional with 
any of the old States to say whether they would longer remain in the 
present Confederacy, or form new ones more to their liking/* 28 But the 
resentment against the measures employed to carry into effect the em- 
bargo policy and the declaration of war against England brought matters 
to a crisis. 

Theophilus Parsons, the chief justice of the supreme court of Massa- 
chusetts, insisted that the Embargo Acts were unconstitutional. 20 Having 
failed to secure redress from Congress, the Massachusetts protestants 
against the enforcement of the Embargo Acts turned to the state legis- 
lature. In what were known as “patriotic proceedings” the legislature 
on January 9, 1809, declared the Force Act, which was designed to render 
more effective the administration of the Embargo Acts, “unjust, oppres- 
sive, and unconstitutional, and not legally binding on the citizens of this 
State/* But the people were advised to abstain from forcible resistance. 
And it was resolved that the commonwealth will “zealously cooperate 
with any of the other States, in all legal and constitutional measures, for 
procuring such amendments to the Constitution of the United States, as 
shall be judged necessary to obtain protection and defence for com- 
merce, and to give to the commercial States their fair and just considera- 

20 Resolves of Massachusetts on the Extension of Territorial Limits. June 16, 1813. 
On the Louisiana Purchase, John Taylor of Caroline admitted that “the treaty was a 
violation of the Constitution, but declared that he would ratify it, and throw himself 
on the people for pardon, and on Heaven to absolve him from the violation of a trust 
he had sworn to maintain.” Plumer, op. cit. f p. 262. For Jefferson's views on the Loui- 
siana Purchase, see above, pp. 209 ff. 

27 See Resolves of Massachusetts (1812-1$), pp. 310-318; also Niles’ Register , IV: 285- 
287. In the argument over the third article of the treaty with France providing for the 
purchase of Louisiana, Timothy Pickering contended that, so far as the treaty provided 
for the admission of new states to the union to be carved out of the newly acquired ter- 
ritory, it was unconstitutional. The addition of such new states to the union, Pickering 
maintained, could not be validated by the President and Congress nor by an amend- 
ment to the Constitution. The assent of every state was declared to be necessary to add 
such foreign territory to the union. McMaster, op. cit., Ill: 8. 

2S Plumer, op. cit., p. 265. 

20 The Writings of John Quincy Adams , ed. by W. C. Ford (New York, 1913-10171 
III, Nov. 17, 1808. 
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tion in the government of the Union; and for affording permanent 
security, as well as present relief, from the oppressive measures under 
which they now suffer.” 

Had the embargo remained after March, 1809, notes Morison, “there 
is every probability that Massachusetts would have called a New Eng- 
land or Northern convention with the object of securing a concerted 
nullification of the embargo by the disaffected States, and amendments 
to the Constitution protecting commercial interests in the future.” 80 
Delaware also protested that the Force Act was “an invasion of the liberty 
of the people, and the constitutional sovereignty of the state govern- 
ments.” 31 And Rhode Island again reaffirmed the doctrine of state 
sovereignty. 

Governor Trumbull in a message to the Rhode Island legislature said: 
“Whenever our national legislature is led to overleap the prescribed 
bounds of their constitutional powers, on the state legislatures, in great 
emergencies, devolves the arduous task— it is their right— it becomes their 
duty, to interpose their protecting shield between the right and liberty 
of the people, and the assumed power of the general government.” 32 The 
legislature approved the conduct of the governor in declining to desig- 
nate persons to aid in carrying the Embargo Acts into effect and lauded 
this action “as an example to persons, who may hold places of distin- 
guished trust, in this free and independent republic.” It was regarded as 
a “paramount public duty to assert the unquestionable right of this State 
to abstain from any agency in the execution of measures, which are un- 
constitutional and despotic.” The doctrine of the Kentucky and Virginia 
Resolutions was reaffirmed when the legislature adopted a resolution 
containing the provision “that the people of this State, as one of the 
parties to the federal compact, have a right to express their sense of any 
violation of its provisions and that it is the duty of this general assembly 
as the organ of their sentiments and the depository of their authority, 
to interpose for the purpose of protecting them from the ruinous inflec- 
tions of usurped and unconstitutional power.” 83 

The clause to which special exception was taken empowered the Presi- 
dent to employ the land and naval forces of the United States as well as 

30 Otis, op. cit., II: 81. See proposals for a similar convention by Gouverneur Morris 
of New York, Morison, op. cit., pp. 82 ff. To the end of the war Morris continued to 
urge secession in letters to Otis, Rufus King, and others, and he was disgusted at the 
moderation of the Hartford Convention. 

81 Herman V. Ames, State Document? on Federal Relations (Philadelphia, 1906), p. 37. 

“From message of Governor Trumbull, Feb. 23, 1809, American Register, 1809, pt. 
ii, p. 177, and Ames, op. cit., p. 40. 

88 Ames, op. cit., pp. 43, 44. 
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the state militia to enforce the provisions of the Embargo Act and to 
prevent or suppress “any armed or riotous assemblage of persons resist- 
ing the custom-house officers in the exercise of their duties, or in any 
manner opposing the execution of the laws laying an embargo.” The 
proposal to use the state militia to aid in the enforcement of the Embargo 
Acts aroused the ire of New England Federalists. An opinion was sought 
from the judges of the supreme court of Massachusetts whether the gov- 
ernors of the states had a right to determine when such an exigency 
existed as to require them, at the request of the President, to place the 
militia in the service of the United States. The judges replied that no 
power was given either to the President or to Congress, and, since the 
power was not delegated to the United States by the federal Constitu- 
tion, nor prohibited by it to the states, it was reserved to the states.* 4 
Connecticut also objected to the use of the militia by the President of 
the United States. Claiming that the state of Connecticut “is a free, 
sovereign and independent State; that the United States are a Confed- 
eracy of States; that we are a confederated and not a consolidated Repub- 
lic,” the legislature asserted that “it would be not only the height of 
injustice to the militia, to be ordered into the service of the United States, 
to do such duty, but a violation of the Constitution and laws of this 
State, and of the United States.” 86 At the same time that Governor Gris- 
wold declined to place the state militia under the command of a federal 
army officer, the Connecticut legislature authorized the raising of an 
army to defend the state. “We spurn the idea,” declared the Massachu- 
setts legislature, “that the free, sovereign and independent State of Mas- 
sachusetts is reduced to a mere municipal corporation, without power 
to protect its people, and to defend them from oppression, from what- 
ever quarter it comes. Whenever the national compact is violated, and 
the citizens of this State are oppressed by cruel and unauthorized laws, 
this legislature is bound to interpose its power, and wrest from the op- 
pressor his victim.”** 

Madison informed Congress that the refusal to turn the state militia 
over to the army of the United States was founded on “a novel and un- 
fortunate exposition of the provisions of the Constitution relating to 
the militia” and that such an interpretation meant that there was not 
“one Nation for the purpose most of all requiring it.” The views of Madi- 
son were later sustained by a decision of the Supreme Court. Justice 

84 13th Cong., 3d sess.. Senate Doc., Feb. 28, 1815, pp. 278-281. 

85 Niles' Register, III: 23. 

88 The General Court of Massachusetts on the Embargo, Feb. 22, 1814. Legislative 
Documents , 1807-14, No. 19, pp. 381-392; also Niles' Register, VI: 7. 
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Story, speaking for the Court, maintained that “the authority to decide 
whether the exigency [of calling out the militia] has arisen belongs ex- 
clusively to the President, and that his decision is conclusive upon all 
other persons.” 87 But for the time being the authority of the national 
government was being successfully defied. 

Steps Leading toward Nullification and Secession 

New England refused to give financial support to “Mr. Madison’s War,” 
as it was called. Though the larger part of the fluid capital of the country 
was in the New England states, they subscribed less than three million 
dollars to loans, whereas the middle states subscribed thirty-five millions. 
And what was more reprehensible, Babcock notes, than that “the mon- 
eyed interests of the east were not content with passive resistance, they 
bought British drafts at a discount with specie sent to Canada; they 
supplied beef to the British armies in Canada, and furnished subsistence 
to British fleets off the eastern coasts— all for highly profitable consid- 
erations.’’ 88 

The passage of an act of Congress in April, 1812, admitting Louisiana 
to the union as a state called forth strong disunion sentiments. Josiah 
Quincy of Massachusetts, in the debate on the bill to admit Louisiana 
into the union, set forth the position which the New England Federal- 
ists were to make a part of their creed until the end of the War of 1812. 
“If this bill passes,*' said Quincy, “it is my deliberate opinion that it is 
virtually a dissolution of the Union; that it will free the States from their 
moral oblig?*ion; and as it will be the right of all so it will be the duty 
of some, definitely to prepare for a separation,— amicably if they can, 
violently if they must.’’ 80 The Speaker declared this language disorderly, 
but the House overruled the Speaker. A committee of the Massachusetts 
legislature on June 4, 1813, presented a report relating to the extension 
of territorial limits and the formation of new states within the territorial 
limits of the United States. The committee declared that “on occasions 
of this kind the duty of a people is as plain, as it is imperious. The begin- 
nings of manifest usurpations are never to be neglected; since silence, 
on the part of the people is, always, taken as an acquiescence by the 
advocates of usurpation. What power seizes, without right, today, it 
holds tomorrow by precedent; and the day after by prescription.’’ The 
act of April 8, 1812, admitting Louisiana to the union as a state was 
condemned as “a manifest usurpation by the Congress of the United 

87 See James D. Richardson, A Compilation of the Messages and Papers of the Presi- 
dents (Washington, 1911), I: 516, and Martin v. Mott, 12 Wheaton 19, 30 (1827). 

88 The Rise of American Nationality , p. 158. 

88 Annals , nth Cong., 2d sess., p. 524. 
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States of a power not granted to that body by the federal Constitution.” 
Congress was denied this authority, in the opinion of the committee, 
because Louisiana was formed out of territory situated beyond the limits 
of the original United States. The power assumed by Congress in this 
instance, “if acquiesced in, is plainly a power to admit new States into 
this Union at their discretion, without limit of place or country.” And 
no such power is deemed to be granted by the Constitution, because such 
authority was neither considered nor contemplated by the framers of 
the Constitution. 

The effect of the creation of new states in what was formerly foreign 
country was thought to be particularly alarming because it involved not 
only the establishment of new political sovereignties in this territory, 
but also the original states were divested of a part of their political sov- 
ereignty. These new states, it was feared, might become “one of the des- 
tinies of the Nation.” In the resolutions proposed by the committee, the 
act of Congress was declared not merely to be unauthorized by the con- 
stitution, but also to be “a measure tending to the dissolution of the 
Confederacy.” 40 

There were frequent expressions of opinion in the public press that 
the federal Constitution is nothing more than a treaty between inde- 
pendent sovereignties and that the Constitution was formed as a result 
of a compact among the states and that it is for the states to decide 
whether the terms of the compact have been violated. If the terms of the 
compact were violated, its validity was annihilated and the parties to it 
were released from their obligations. 41 The possibility of secession was 
broached as early as April, 1813, in a letter from Gouverneur Morris to 

40 Niles* Register , IV: 285-287. See especially the efforts of Gouverneur Morris and 
others in the federal Convention to maintain tne control and the predominance of the 
commercial and propertied interests of the Atlantic seaboard. Morris wished to limit 
the authority of Congress to admit new states, and, failing to secure an express provi- 
sion to this effect, he maintained that the clause “new states may be admitted by the 
Congress into this Union” did not grant authority to Congress to admit as a new state, 
territory which did not belong to the United States when the Constitution was made. 
Max Farrand, “Compromises of the Constitution,” Amer. Hist. Rev. (Apr., 1904), IX: 
483,484. 

41 Frank Maloy Anderson, “A Forgotten Phase of the New England Opposition to 
the War of 1812,” Proceedings, Mississippi Valley Hist. Soc. (1913), VI: 176 ff. The 
compact theory in the formation of the union was forcefully defended by the Federal- 
ist, Roger Griswold of Connecticut. “The Union of the States,” said Griswold, “is 
formed on the principle of a co-partnership, and it would be absurd to suppose that 
the agents of the parties, the general government, who have been appointed to execute 
the business of the compact, in behalf of the principals, the States, could admit a new 
partner, without the consent of the parties themselves. The treaty for the acquisition 
of Louisiana, therefore, so far as it stipulates for such an incorporation, is void.” 
Plumer, op. cit., p. 263. 
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Harrison Gray Otis in which the question was raised whether it was for 
the interest or the happiness of the “Northern and Eastern States to 
continue in Union with the owners of slaves.” 42 

In February, 1814, the Massachusetts house of representatives favored 
the passage of laws designed to nullify the Embargo Acts and sug- 
gested the calling of a convention to secure amendments to the Consti- 
tution which would protect the citizens of the northern states against 
similar abuses of power. Eight months later the Massachusetts legislature 
adopted a resolution providing for the appointment of delegates to 
confer with the representatives of other New England states on the best 
means of conserving their resources and on ways and means to secure 
a convention of delegates from all the United States to revise the federal 
Constitution. 43 Representatives from five states met at Hartford, Connec- 
ticut. Among the resolutions adopted by the Hartford Convention were 
the following: 

Resolved, That the following amendments of the Constitution of the United States, 
be recommended to the States represented as aforesaid, to be proposed by them for 
adoption by the state legislatures, and in such cases as may be deemed expedient, by 
a convention chosen by the people of each State. 

And it is further recommended, that the said States shall persevere in their efforts to 
obtain such amendments, until the same shall be effected. 

First. Representatives and direct taxes shall be apportioned among the several States 
which may be included within this Union, according to their respective numbers of 
free persons, including those bound to serve for a term of years, and excluding Indians 
not taxed, and all other persons. 

Second. No new State shall be admitted into the Union by Congress in virtue of the 
power granted by the Constitution, without the concurrence of two-thirds of both 
Houses. 

Third. Congress shall not have power to lay any embargo on the ships or vessels of 
the citizens of the United States, in the ports or harbors thereof, for more than sixty 
days. 

Fourth. Congress shall not have power, without the concurrence of two-thirds of 

^Morison, op. cit., II: 84; also Edward Channing, A History of the United States 
(New York, 1926), IV: 559 ff. See letter of Otis to Josiah Quincy, Dec. 15, 1808, suggest- 
ing the calling of a convention in Hartford, “for the purpose of providing some mode 
of relief that may not be inconsistent with the union of these States, to which we should 
adhere as long as possible.” As a result of this letter, Otis is credited with originating 
the scheme of the Hartford Convention, though Morison believes the idea may properly 
be attributed to Timothy Pickering. Harrison Gray Otis, II: 4-6. 

48 Prior to the call of the Hartford Convention a circular letter had been sent to the 
selectmen of certain towns in New England inviting them to consider whether a con- 
vention of the commercial states should be called to procure “such alterations in the 
federal Constitution as will give to the Northern States a due proportion of represen- 
tation, and secure them from the future exercise of powers injurious to their commer- 
cial interests.” See A Letter of Noah Webster to Daniel Webster, Sept. 6, 1834; reprinted 
in Amer. Hist . Rev. (Oct., 1903), IX: 102. 
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both Houses, to interdict the commercial intercourse between the United States and 
any foreign nation or the dependencies thereof. 

Fifth. Congress shall not make or declare war, or authorize acts of hostility against 
any foreign nation, without the concurrence of two-thirds of both Houses, except such 
acts of hostility be in defence of the territories of the United States, when actually 
invaded. 

Sixth. No person who shall hereafter be naturalized, shall be eligible as a member of 
the Senate or House of Representatives of the United States, nor capable of holding 
any civil office under the authority of the United States. 

Seventh. The same person shall not be elected President of the United States a second 
time; nor shall the President be elected from the same State two terms in succession. 

Resolved, That if the application of these States to the government of the United 
States, recommended in a foregoing Resolution, should be unsuccessful, and peace 
should not be concluded, and the defence of these States should be neglected, as it has 
been since the commencement of the war, it will in the opinion of the Convention be 
expedient for the legislatures of the several States to appoint delegates to another 
Convention, to meet at Boston, in the State of Massachusetts, on the third Thursday of 
June next, with such powers and instructions as the exigency of a crisis so momentous 
may require. 44 

These amendments were endorsed by the legislatures of Connecticut 
and Massachusetts but were disapproved by the legislatures of nine 
states. The legislature of New Jersey declared that: 

The favorite master principle pervading all the propositions in question, is to reduce 
within a narrower sphere the power and influence of the general government, and 
thereby to weaken its arm, at a time when, above all others, it requires to be strength- 
ened. Their obvious tendency also is, to throw amongst the States of the Union the 
apple of discord — to increase those jealousies and suspicions, which have been already 
too far excited, and to give new life, activity and nurture to those seeds of dissension 
and disunion which have been recently sown with an unsparing hand by insidious 
combinations and associations, all of them professing to promote the general good, but 
acting in direct opposition to their professions. 

And the legislature of New York conceived it to be their duty, in the lan- 
guage of Washington, to “frown indignantly upon the first dawning of 
every attempt to alienate any portion of our country from the rest, or 
to enfeeble the sacred ties which now holds together the various parts.”" 

In the opinion of Morison, the “New England Federalists did every- 
thing short of actual treason to bring disaster on their own flag; hoping 
by this means Madison would be forced to a speedy peace, and trusting 
'British magnanimity' to prevent the peace from being disastrous.”" But 
K. C. Babcock maintains that the conduct of the New England Federal- 
ists from 1812 to 1815 “was marked by a fine Puritan consistency and 
resourcefulness.” 47 

44 Ames, op. cit., pp. 84, 85. 

45 Ibid., pp. 86, 87, and Niles* Register, VII: 313. 

48 Otis, op. cit., II: 53. 

47 The Rise of American Nationality, p. 150. 
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When the committee of the Hartford Convention came to Washington 
to negotiate with the national government regarding the above reso- 
lutions and proposals, the news of peace changed the whole situation 
and the committee returned “amid the jeers of Republicans and the re- 
proaches of conservative Federalists/' With the signing of the treaty of 
peace, the cause of the union was greatly strengthened and the Federalist 
party, unable to disassociate itself from the odium cast upon it by the 
participation of its leaders in the Hartford Convention, gradually de- 
clined in importance and prestige. Henceforth the party ceased to be a 
potent factor in national affairs. 

The report of the Hartford Convention, which Morison thinks should 
take a high rank among American state papers, was “an attempt both 
to satisfy enraged New England, and to persuade or frighten the rest of 
the country into bringing the war to a close, and treating New England 
more justly in the future." Moreover, the work of this convention must 
be considered in the light of the well-known historical facts that the 
statesmen of all parties in the ante-bellum period at some time regarded 
secession as a measure of ultimate resort against sectional oppression . 48 

Timothy Pickering, who had for years been plotting for the secession 
of the New England states and who was trying to enlist the cooperation 
of England in carrying out his designs, sent his vitriolic speeches against 
the Administration's embargo policy to John Marshall. Commending 
him for his excellent speeches, Marshall thought that “if sound argu- 
ment and correct reasoning could save the country it would be saved. 
Nothing can be more completely demonstrated than the inefficacy of the 
embargo, yet that demonstration seems to be of no avail. I fear most 
seriously that the same spirit which so tenaciously maintains this meas- 
ure will impel us to a war with the only power which protects any part 
of the civilized world from the despotism of that tyrant with whom we 
shall then be ravaged ." 49 

Marshall shared with the New England Federalists the feeling and 
resentment against President Madison and the Republican Administra- 
tion for declaring war against England. In a letter to Robert Smith, who 
had been dismissed as Secretary of State by Madison and was trying to 
vindicate himself, Marshall joined the disloyal Federalists in calling on 

48 Harrison Gray Otis, II: 156, 158. To the Richmond Enquirer, which later led the 
movement for the assertion of state sovereignty, the proposals of the New England 
Federalists for nullification or secession were treasonable and it recommended that the 
leaders of the movement be treated as traitors. See issues for Nov. 1, 19, 1814. For a 
similar opinion by John Quincy Adams, see Otis, op. cit., pp. 79, 80. 

"Letter of Marshall to Pickering, Dec. 19, 1808, Pickering MSS, Mass. Hist . Soc. 
Marshall and Pickering apparently held frequent conferences. Albert J. Beveridge, 
The Life of John Marshall (Boston, 1919), IV: 14 ff. 
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peace advocates and British partisans to combine to end the war by 
overthrowing the Administration. 50 At this time Federalist politicians 
were urging Marshall to assume the leadership of the party and to be- 
come a candidate for President. In correspondence with Pickering and 
other Federalists, Marshall gave his sanction to and aided the anti- 
Administration measures designed to oppose and interfere with the con- 
duct of the war. When the Administration defended the doctrine of free 
and unrestricted expatriation, it was answered by the Federalist John 
Lowell in an argument warmly commended by Marshall. 61 “Thus the 
record shows/' says Beveridge, “that John Marshall was as bitterly op- 
posed to the War of 1812 as was Pickering or Otis or Lowell. So entirely 
had he become one of the ‘aristocracy of talents, of reputation, and of 
property/ as Plumer, in 1804, had so accurately styled the class of which 
he himself was then a member, that Marshall looked upon all but one 
subject then before the people with the eyes of confirmed reaction. That 
subject was nationalism.” 62 But to many Republicans, Marshall's views 
on nationalism were also an indication of undue conservatism, for they 
ran counter to the frequently expressed public will of the people of most 
of the states. 

The signing of the treaty of peace with England and the establishment 
of normal conditions throughout the country brought an end to the de- 
signs and procedure of the New England Federalists to dissolve the union 
and to take steps to form a new confederacy. But as we shall see, the 
nationalistic theories and principles of the Federalist party were destined 
to survive and, under Marshall's direction, to acquire new vitality and 
force. 

Despite the opposition of Jefferson and Madison to the exercise of 
common law jurisdiction by the federal courts— a view in which Justice 
Johnson concurred— a number of criminal indictments were sustained in 
the federal courts from 1803 to 1809“ A group of these indictments were 
directed against Federalists in Connecticut for libels on President Jef- 
ferson. As soon as the indictments were brought to the attention of 
Jefferson, he ordered the dismissal of the charges, but not in time to 
prevent some partisan attacks in Congress. 64 One of these cases was finally 
brought to the Supreme Court. As the members of both the Federalist 

50 The Life of John Marshall (Boston, 1919), IV: 34-36. 

n /&t 7 J.,p. 54 . 

62 Beveridge, op. cit., IV: 55. 

88 See Charles Warren, The Supreme Court in United States History (Boston, 1922), 
I: 435 * 

“See Annals, 9th Cong., 2d sess., p. 247; 10th Cong., 2d sess., Feb. 2, 1809, p. 1303; 
and 11th Cong., 1st sess., May 25, 1809, p. 74. 
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and Republican parties now opposed the exercise of such jurisdiction 
by the federal courts, attorneys declined to argue the case. 

Hence the sequel of the prolonged controversy whether the inferior 
federal courts could exercise a type of common law jurisdiction, espe- 
cially in matters of a criminal nature, was presented to the Supreme 
Court without argument in the case of United States v. Hudson and 
Goodwin ® On an indictment for libel brought against the publishers 
of the Connecticut Courant for charging the President and Congress 
with having voted in secret two million dollars as a present to Napoleon 
Bonaparte for leave to make a treaty with Spain, the Judges of the Cir- 
cuit Court were divided on the question whether the Circuit Court had 
common law jurisdiction in cases of libel. Justice Johnson, rendering 
judgment for the Supreme Court, said that: 

Although this question is brought up now for the first time to be decided by this Court, 
we consider it as having been long since settled in public opinion. In no other case for 
many years has this jurisdiction been asserted; and the general acquiescence of legal 

men shows the prevalence of opinion in favor of the negative of the proposition 

Certain implied powers must necessarily result to our courts of justice from the nature 
of their institution. But jurisdiction of crimes against the State is not among those 
powers. To fine for contempt — imprison for contumacy — inforce the observance of 
order, etc., are powers which cannot be dispensed with in a court, because they are 
necessary to the exercise of all others; and so far our courts no doubt possess powers 
not immediately derived from statutes; but all exercise of criminal law cases we are of 
opinion is not within their implied powers. 60 

Evidently for reasons of politics and expediency the Justices deemed it no 
longer good policy to insist upon general and extensive powers as belong- 
ing to the federal courts under common law principles and practices. 

The decision that there was no common law jurisdiction in the federal 
courts was, however, thought by some of the Judges and political leaders 
to be unwise. John Quincy Adams believed that it not only crippled the 
powers of the Judiciary but also of all the departments of the national 
government. And when resistance to federal authority was generally 
espoused by the Federalists of New England, Justice Story urged Con- 

“7 Cranch 32 (1812); see also United States v. Coolidge, 1 Wheaton 415 (1816), 
wherein it was held that the Court would not review its decision in the Hudson Case 
because counsel declined to argue the cause. Chief Justice Marshall anticipated this 
decision by his comment in 1811 that: "I am decidedly of opinion that the jurisdiction 
of the Courts of the United States depends, exclusively, on the Constitution and laws 
of the United States/’ Livingston v. Jefferson, 1 Brockenbrough 211 (1811). In this case 
he expressed regret' that Livingston had rights for which on jurisdictional grounds 
there was no remedy. Had the law not been so clearly to the contrary nothing would 
have pleased the Chief Justice more than to have rendered a decision which would have 
embarrassed and perhaps financially ruined his arch political opponent, Jefferson. 

" Ibid., pp. 32, 33. 
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gress to grant the federal courts authority to punish all crimes and of- 
fenses against the government at common law. He thought conspiracies 
to destroy the union should not be permitted to be formed without any 
laws to punish them.* 7 Story continued his efforts to secure what he 
deemed to be necessary legislation to meet the situation caused by the 
Hudson decision. A bill drafted by him and approved by all of the Jus- 
tices except Johnson was intended to give jurisdiction to the Circuit 
Courts in all cases in law and equity arising under the Constitution, the 
laws of the United States, and under treaties made under its authority. 
But Congress did not heed Story’s warnings and the bill failed to pass. 
In 1825, however, another act drafted by Story and supported by Daniel 
Webster gave to the federal courts some of the jurisdiction over crimes 
which Story thought they should be permitted to exercise. 68 

The War of 1812 marked a great change in American political ideas 
and alignments. Hitherto statesmen had looked to Europe, and the desti- 
nies of America seemed to be inextricably intertwined with the alliances, 
wars, and diplomacy of the great European nations. Now statesmen be- 
gan to turn their attention to the West and the frontier. And it was the 
consciousness of nationality which was the chief political result of the 
war. The Republicans had come into power emphasizing democratic 
principles. State rights, and a strict construction of the Constitution. But 
fourteen years of practical administration had required a number of 
deviations from the principles of 1801. Most of these deviations, such as 
the purchase of Louisiana, the embargo, and the seizure of West Florida, 
tended in the direction of nationalism. By 1815 the party had absorbed 
some of the Federalist principles, and nationalism and democracy were 
to develop together— with nationalism, however, in the ascendancy. It 
was the Supreme Court, however, that was to become the champion of 
some of the fundamental principles of the Federalist party. Two of the 
foremost of these principles were the necessity of protecting property 
rights and contractual obligations from what were deemed to be un- 
reasonable interferences by state legislation, and the subordination of 
the rights and privileges of the states to the authority of the national 
government, so far as it was considered necessary to carry out national 
policies. Decisions of the Supreme Court gave effective sanction and sig- 
nificance to the carrying out of these principles as part of the program 
of the national government. Though the most important decisions up- 

57 Life and Letters of Joseph Story, ed. by William W. Story (Boston, 1851), I: 243 ff. 
“In my opinion/* wrote Story, “the government will be completely prostrated unless 
they give jurisdiction to their courts and a common law authority to punish crimes 
against the United States/* 7 Cranch 247. 

® 4 U.S. Statutes at Large 115. 
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holding the policy of nationalism were rendered by the Supreme Court 
after 1815, one of the far-reaching precedents tending to favor the pro- 
tection of vested rights was announced at the beginning of the Adminis- 
tration of James Madison. Like Marbury v. Madison , the case of Fletcher 
v. Peck — because it involved an attempt to settle a question involving 
serious political issues— became the object of partisan criticisms and de- 
nunciations. 

The Case of Fletcher v. Peck 

During the 1810 term of the Court an important case was decided. In 
fact, it ranks as one of the foremost constitutional pronouncements of 
Chief Justice Marshall. It was the first case involving an interpretation 
of the contract clause of the federal Constitution 69 and it arose out of one 
of the largest and most extensive land frauds perpetrated during the 
early years of the American republic. The title to a large part of the 
territory now comprised in the states of Alabama and Mississippi was at 
stake in the controversy. Ownership and control over this territory was 
very uncertain. Spain had not relinquished her claim of sovereignty over 
this section; much of the land included in the grants made by the state 
of Georgia belonged to the Indians and their rights and authority re- 
mained to be determined; and the United States also insisted on its 
sovereignty and control over the disputed area. In this condition of un- 
certainty Georgia undertook in 1789 to sell a large part of this section 
to three land companies known as the South Carolina, Virginia, and 
Tennessee Yazoo companies. From the long and notorious series of trans- 
actions involved in the sale of these lands the proceedings have come to 
be designated the “Yazoo Frauds.* * This attempt to sell the lands was 
unsuccessful, owing to the failure of the companies to pay the price in 
currency demanded by the state. 60 A suit against the state for refusal to 
transfer title in accordance with the terms of the grant was dismissed for 
lack of jurisdiction after the adoption of the Eleventh Amendment to 
the federal Constitution. 

Six years later a group of land companies, by means of wholesale brib- 
ery in which it was found every member of the legislature but one par- 
ticipated, 61 secured a legislative grant for more extensive tracts of land. 
Many prominent men were interested in the grant. Among these were 

68 No state shall pass any “law impairing the obligation of contracts,” Art. I, sec. 10. 

60 President Washington took a vigorous and decisive stand against the first Yazoo 
sale by forbidding intrusions on the Indian lands under any claims by the Yazoo pur- 
chasers or other persons. 

61 See statement of Absalom H. Chappell, Miscellanies of Georgia (Atlanta, 1874), 
p. 91, and William Cabell Bruce, John Randolph of Roanoke, 1773-1833 (New York, 
1922), I: 180 ff. 
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Wade Hampton of South Carolina, District Judge Nathaniel Pendleton, 
and Associate Justice of the Supreme Court James Wilson, 62 who had 
$25,000 to invest. Robert Goodloe Harper of Baltimore and Robert 
Morris of Philadelphia were also reputed to be interested. Judge William 
Smith of Georgia received $13,000 for his services as lobbyist. But Gen- 
eral James Gunn, senator-elect from Georgia, appeared to be in charge 
of the proceedings to secure the passage of the bill and was prepared to 
use any measures necessary to attain his object. A veto by the governor 
of the first bill to make a grant to the interested land companies did not 
discourage Senator Gunn and a second bill was passed and approved. 

The law was responsible for the disposal of more than thirty-five mil- 
lion acres of fertile, well-watered, heavily wooded land at less than one 
and one-half cents an acre. 68 The purchasers were four land companies 
named The Georgia Company, The Georgia Mississippi Company, The 
Tennessee Company, and The Upper Mississippi Company. The total 
purchase price was five hundred thousand dollars in specie or approved 
currency. On the day of the passage of the law, The Georgia Company 
sold eleven million acres of land, the sale yielding a net profit of about 
a million dollars. Despite the fraudulent aspects of the transaction, the 
sale of lands may be considered for a number of reasons advantageous to 
the state. In the first place, the title to these tracts was disputed by Spain, 
by the Indian tribes, and by the federal government. In 1797 a Senate 
committee had rendered an adverse report on Georgia's claims. 64 And, 
second, the measure was designed to relieve the pressure on the frontier, 
to encourage settlement, to open up the back country, with which, owing 
to the unfriendliness of Indians, the state was unable to very well cope, 
and to provide some funds for the state government as well. 

William H. Crawford, who presented a petition to the governor to veto 
the second bill, and Senator James Jackson undertook to arouse the 
people of Georgia. Public resentment against the legislators who voted 
for the grant— all but one of whom had shares of stock in the purchasing 
companies— was intense. A newly elected legislature quickly repealed the 
obnoxious law. In a long and clumsily drawn measure the sovereign 
rights and independent authority of the states were asserted and the 

82 Though the evidence does not appear to implicate Wilson in the corrupt proceed- 
ings to secure the passage of the act, his presence in Georgia at the time with a consid- 
erable sum of money to engage in the speculative venture and his purchase of a large 
amount of the lands in dispute — approximately 750,000 acres — may be considered 
“a grave blemish on his character." See Horace H. Hagan, "Fletcher v. Peck,” 16 
Georgetown Law Jour . (Nov., 1927), 3. 

“Charles H. Haskins, "The Yazoo Land Companies," Amer. Hist. Assn., Papers 
(1891), pp. 395, 416 ff. 

84 American State Papers, Public Lands, I: 79, 80. 
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“atrocious peculation, corruption, and collusion by which the said 
usurped act and grants were obtained" were severely condemned. The 
previous act was therefore “declared null and void; and the grants, right 
or rights, claim or claims, issuing, deduced, or derived therefrom, or 
from any clause, letter, or spirit of the same is hereby annulled, rendered 
void and of no effect; and, as the same was made without constitutional 
authority, and fraudulently obtained, it is hereby declared of no bind- 
ing force, or effect, on this State, or the people thereof." 06 To dramatize 
the proceedings the previous act was publicly burned on the Statehouse 
steps. 00 

The land companies refused to accept as final the Rescinding Act and 
continued to sell stock, though the governments of both Georgia and 
the United States proceeded as if this act restored the status existing 
prior to January, 1795. Speculation in Georgia lands became popular 
despite the reputed fraudulent character of the original grant. Pamphlets 
were issued for and against the validity of the grant. 

While Georgia was repealing her fraudulently secured grant, the 
agents of the land companies were hastily disposing of their lands to 
so-called “innocent purchasers" and, more frequently no doubt, to those 
who were familiar with the fraudulent methods used. Speculation was 
rife in New England, especially in Boston, where millions of acres were 
purchased netting inordinate returns to the speculators. On the pas- 
sage of the Rescinding Act, the New England-Mississippi Company was 
formed to protect the interests of the “innocent purchasers." It was this 
company which secured an opinion from Alexander Hamilton on the 
validity of the titles of the land companies. In his opinion the Rescind- 
ing Act was invalid because it violated the contract clause of the Con- 
stitution. “Every grant," said Hamilton, “whether from a State or an 
individual, is virtually a contract." He thought the Rescinding Act void 
and advised that “the courts of the United States . . . will be likely to 
pronounce it so." 07 

Robert Goodloe Harper, an attorney for several of the land companies, 
also prepared an argument denying the authority of the state of Georgia 
to repeal the grant made to the companies. “The force, validity, or mean- 
ing of a legislative act," he maintained, “is purely a judicial question, 

85 American State Papers , Public Lands , 1:156-158. 

88 For an interesting account of the enactment of the Repealing Act and subsequent 
proceedings, see Beveridge, op. cit., Ill: 546 ff., and Bruce, op. cit., pp. 183 ff. 

87 Beveridge, op. cit.. Ill: 569. The nationalist attitude of Chief Justice Marshall, says 
Phillips, was well known and “his action could be foretold regarding the claims, if any 
litigation should bring them within his province,” “Georgia and State Rights,” Amer. 
Hist. Assn., Reports, 1901, II: 36. 
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and altogether beyond the province of the legislature. It is the province 
of the legislative power to make laws, to give them their existence; but 

to expound and enforce them, belongs to the judiciary This is a 

fundamental principle of all our constitutions which declare, that the 
judicial and legislative powers shall be distinct and separate. It results 
also from the very existence of a written constitution; which, by its neces- 
sary operation, prescribes limits to the legislative body, and confides the 
protection and maintenance of those limits, to the judicial power.” Be- 
cause the sales of land to the four companies was a contract for valuable 
consideration and was carried into execution, it was declared to be an 
“unvariable maxim of law, and of natural justice, that one of the parties 
to a contract cannot by his own act, exempt himself, from its obligation.” 
This principle is held to apply to governments as well as to individuals 
and, therefore, the repealing of the act by Georgia could have no legal 
effect. Harper also contended that “a legislative act can never be invali- 
dated on account of the motives from which it may have been agreed to 
by individual members of a legislative chamber.” “If motives could be 
inquired into,” said he, “the very foundations of legislative authority 
would be shaken.” No mention was made in Harper’s argument of 
the contract clause as a basis for declaring Georgia’s Repealing Act void. 68 

During the time that the validity of the act granting title to the lands 
and Georgia’s effort to repeal its grant were being extensively debated 
and the speculators were busily engaged in disposing of as much of their 
grants as possible, a proposal was made in Congress for the appointment 
of commissioners to settle the disputes between Georgia and the govern- 
ment and to secure, if possible, the cession of the lands to the nation. 

Three members of the cabinet, James Madison, Albert Gallatin, and 
Levi Lincoln, presented a report on the basis of which Congress passed 
a law with the proviso that Georgia cede her rights over the disputed 
territory to the United States for $1,250,000. Five million acres were re- 
served to constitute a fund from which indemnity should be paid to 
those who had bona fide claims upon the lands which could not other- 
wise be adjusted. As to the payment of the claims of the various Yazoo 
companies and those who had purchased from them, the commissioners 
thought their claims inadmissible and reported that “without pretend- 
ing to affirm that the legislature of the State of Georgia was competent 
to make the decision, they feel no hesitation in declaring it as their 
opinion, that, under the circumstances which may affect the case, as they 

88 Robert Goodloe Harper, “The Case of the Georgia Sales on the Mississippi Con- 
sidered with a Reference to Law Authorities and Public Acts,’* Amer. Law Jour . (1814), 
V : 354, 394 ff. 
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have come within their knowledge, and as herein stated, the title of the 
claimants cannot be supported.” 6 ® But they nevertheless believed that 
the interest of the United States, the tranquillity of those who might 
hereafter inhabit the territory, and various equitable considerations 
which might be urged in favor of most of the present claimants rendered 
it expedient to enter into a compromise on reasonable terms. To accom- 
plish the purpose proposed involving “the expenditure of five million 
dollars from the sale of the reserved five million acres,” the commis- 
sioners were authorized by Congress, in providing for the disposal of the 
lands ceded by Georgia, to investigate and report upon the claims of 
individuals and companies within the ceded territory. 70 In accordance 
with the acts of Congress and agreements entered into with the state of 
Georgia, title to the lands covered by the grants of 1795 and of April, 
1802, became vested in the United States. 

When the bill came before Congress to carry out the recommendations 
of the commissioners regarding the Yazoo claimants, John Randolph, 
who had been in Georgia while the corrupt proceedings of the legislature 
of 1795 were under consideration, offered a resolution that no part of 
the five million acres reserved for satisfying and quieting claims should 
be used to compensate any claims derived from the act of 1795. 71 Ran- 
dolph argued that a subsequent legislature had an undoubted right both 
legally and constitutionally to repeal the 1795 act and that there was 
no provision in the federal or state constitutions to interfere with such 
action. Despite the able arguments of the agents of the Yazoo compa- 
nies and the lobbying of the Postmaster General, Gideon Granger, who 
sponsored the cause of the New England-Mississippi Company, Ran- 
dolph prevented the enactment of the bill to compromise with the Yazoo 
claimants. 73 

Randolph contended that Georgia had no right to make the sale; and 
that even if she had, the contract being laid in corruption and fraud, was 
null and void, ab initio. Consequently, the question of notice to inno- 
cent purchasers, provided there were any persons totally ignorant of the 
fraud, was not material to the question of title in the hands of third 
persons. He further held that because the original grant was obtained 

eo American State Papers, Public Lands, I: 134. 

70 2 U. S. Statutes at Large 229 ff. 

71 Randolph attempted to discredit Madison for his joining in the report to Congress 
because he believed he had forfeited his claim to public esteem by recommending a 
shameful bargain with unprincipled speculators. 

72 See Annals, 8th Cong., 2d sess., p. 1024. Randolph claimed that the plot to swindle 
Georgia out of her lands was planned in Philadelphia, New York, and Boston, and that 
the funds by which it was effected were largely furnished by the capitalists in these 
cities. Ibid., pp. 1 100, 1 108. 
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by bribery and fraud, no right could vest under it, and the grantees of 
1795 could not sell a better title than they themselves possessed. 7 * Engag- 
ing in vitriolic attacks on Granger and the other Republicans, who were, 
he thought, led astray by the astute and misleading arguments of the 
claimants, Randolph could see in this monstrous fraud and corruption 
the very “spirit of Federalism! That spirit which considers the many as 

made only for the few When I behold a certain party supporting 

and clinging to such a measure almost to a man, I see only men faithful 
to their own principles; pursuing, with steady step and untired zeal, the 
uniform tenor of their political life/* 74 

After repeated efforts to secure favorable action from Congress had 
ended in failure, the Yazoo claimants turned to the courts, though it 
seemed that judicial recourse had been prevented by the provision of 
the Rescinding Act against suits to enforce claims against the state and 
by the prohibition in the Eleventh Amendment of suits against the state 
by citizens of other states. But Hamilton's suggestion that the federal 
courts would probably declare the Rescinding Act void had not been 
forgotten, and the attorneys and agents of the claimants had persisted in 
the hope that a judicial determination of their rights could be secured. 
Eminent attorneys, such as John Quincy Adams, Joseph Story, Luther 
Martin, and Robert G. Harper, representing the land companies were 
leaving no stones unturned in the efforts to satisfy their clients. A 
“friendly suit," begun no doubt on the advice of counsel and other inter- 
ested parties, was heard in the federal court for the district of Massa- 
chusetts. 

John Peck of Boston, one of the large speculators in Georgia lands, 75 
pretended to sell, among his minor transactions, a small tract of Georgia 
lands to Robert Fletcher of Amherst, New Hampshire, thereby predi- 
cating the necessary diversity of citizenship for the bringing of a suit in 
the federal courts. Fletcher brought suit for the recovery of his purchase 
money, but so unsubstantial was the matter in controversy that the case 
was continued by consent in the United States Circuit Court at Boston 
from June, 1 803, to October, 1 807, at which time a jury rendered a special 
verdict respecting the rights of the state to the disputed lands. Associate 
Justice Cushing decided, in October, 1807, in Peck's favor all of the ques- 
tions raised by the pleadings. In the elaborate pleadings and briefs the 
attorneys for the claimants carefully planned to bring before the Supreme 
Court all the controverted questions relative to the Yazoo grants, to wit: 

n Annals, 8th Cong., 2d sess., p. 1029. 

74 Ibid., p. 1032. 

75 American State Papers, Public Lands, I: 220 ff. 
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whether Georgia had good title to the lands in question and had author- 
ity to make the grants to the Yazoo companies, whether Peck’s title had 
been acquired from this grant, and whether if legally made the grants 
could be rescinded by a subsequent act of the legislature. Owing to a 
defect in the pleadings, the case was twice argued before the Supreme 
Court. Luther Martin, in arguing for Peck, referred to the Declaration 
of Independence as declaring the states to be free, sovereign, and inde- 
pendent, “and the sovereignty of each, not of the whole, was the prin- 
ciple of the Revolution; there was no connection between them but that 
of necessity and self-defence.” But Chief Justice Marshall, refusing to 
accept this reasoning, rendered an epoch-making decision sustaining the 
contentions of the Yazoo claimants and declaring void the Georgia Re- 
scinding Act . 76 Prior to the decision in the case of Fletcher v. Peck there 
were a few cases in which the Justices regarded legislative acts in the 
nature of grants under which private rights had become vested so as not 
to be subject to revocation in such a way as to destroy or divest such 
rights . 77 

Fletcher v. Peck not only afforded Marshall another opportunity to 
expound his Federalist theories of law and of the function of the Judici- 
ary as an equilibrator in the American federal system, but also to predi- 
cate a basis for the protection of his own personal interests. Beveridge 
notes that Marshall was personally profoundly interested in the “sta- 
bility of contractual obligations.” The title to the Fairfax estate in which 
he and his brother had an important stake had been put in jeopardy by 
acts of the Virginia legislature. At this time a suit affecting the title of 
his brother to some Fairfax lands was pending in the Virginia courts. 
This case 78 was destined to become a landmark in the development of the 
doctrine of federal supremacy. “No man in America, therefore,” says 

76 Fletcher v. Peck, 6 Cranch 87, 118 (1810). According to Edward Channing, “while 
Randolph proposed that Congress should lend its authority to a declaration that a 
State could annul contracts which it had entered into, in another part of the Capitol 
John Marshall and his Federalist colleagues in the Supreme Court were eagerly await- 
ing the opportunity to declare that under the Constitution of the United States no 
state could pass any law impairing the obligation of contracts.” Jeffersonian System , 
American Nation Series, p. 132. And see comment of Henry Adams that, “no one who 
knew Chief Justice Marshall could doubt that he, and the Supreme Bench with him, 
would hold that the State of Georgia was bound by its contract with the land com- 
panies.” History of the United States During the First Administration of Thomas Jef- 
ferson (New York, 1889), II: 212. 

77 See Champion and Dickason v. Casey, discussed in Warren, Supreme Court in 
United States History, I: 67; Justice Paterson’s opinion in Vanhorne’s Lessee v. Dor- 
rance, 2 Dallas 304 (1795); and Chief Justice Parson’s opinion in Wales v. Stetson, 
2 Mass. 143 (1806). 

78 Martin v. Hunters Lessee, see below, pp. 340 ff. 
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Beveridge, “could have followed with deeper anxiety the Yazoo con- 
troversy than John Marshall.” 79 

Marshall took up the four questions presented in the declaration and 
decided each against the plaintiff. First, he found that the Georgia legis- 
lature, in passing the act of January 7, 1795, had not transgressed the con- 
stitution of that state, for “the legislature of Georgia, unless restrained 
by its own constitution, possesses the power of disposing of the unappro- 
priated lands within its own limits, in such a manner as its own judgment 
shall dictate.** 80 

On the second point, that of whether fraud could invalidate the con- 
tract, Marshall said: 

How far a court of justice would, in any case, be competent, on proceedings instituted 
by the State itself, to vacate a contract thus formed, and to annul rights acquired, under 
that contract, by third persons having no notice of the improper means by which it was 
obtained, is a question which the court would approach with much circumspection. 
It may well be doubted how far the validity of a law depends upon the motives of 
its framers, and how far the particular inducements, operating on the members of 
the supreme sovereign power of a State, to the formation of a contract by that power, 
are examinable in a court of justice. If the principle be conceded, that an act of the 
supreme sovereign power might be declared null by the court, in consequence of the 
means which procured it, still there would be much difficulty in saying to what extent 
those means must be applied to produce this effect. Must it be direct corruption, or 
would interest or undue influence of any kind be sufficient? Must the vitiating cause 
operate on a majority, or on what number of the members? Would the act be null, 
whatever might be the wish of the Nation, or would its obligation or nullity depend 
upon the public sentiment? 81 

It was admitted that Georgia would not be bound by the grant made 
to the four companies if the transaction was shown to be affected by 
fraud, duress, or mistake. But why was Georgia not permitted to rescind 
the grant when notorious fraud in its procurement was discovered? The 
answer to this query was evaded by the contention that the legislature 
could not pass on the validity of titles— such matters must be determined 
by courts. Marshall was formulating a new version of the separation of 
powers theory. 

Since Georgia was not seeking annulment of the contract, the issue 
was whether private citizens could contest an act of the legislature on 
the ground of fraud. Marshall thought that if the title be plainly deduced 
from a legislative act which the legislature might constitutionally pass 
and if the act be clothed with all the requisite forms of a law, a court, 
sitting as a court of law, cannot sustain a suit brought by one individual 
against another founded on the allegation that the act is a nullity, in 

70 The Life of John Marshall, III: 582. 

80 6 Cranch 128. 

Ibid., p. 130. 
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consequence of the impure motives which influenced certain members 
of the legislature who passed the law. 82 

Posing as a defender of State rights, Marshall declared that “it would 
be indecent, in the extreme, upon a private contract between two indi- 
viduals, to enter into an inquiry respecting the corruption of a sovereign 
power of the State.” Georgia’s Rescinding Act was considered to be in 
the nature of a decision and, as such, beyond the scope of the legislative 
authority. A beginning at least was made toward the construction of the 
theory of separation of powers as a prolific source for limitations on 
legislative actions. Not merely the rights of the present litigants were at 
stake, but there was involved a principle which loomed especially impor- 
tant in the opinion of the leading Federalists, namely, whether “a legis- 
lature may, by its own act, divest the vested estate of any man whatever, 
for reasons which shall, by itself, be deemed sufficient.” Moreover, a preg- 
nant idea for the judicial construction of legislative restrictions was 
thrown out in the comment: “To the legislature all legislative power is 
granted; but the question, whether the act of transferring the property 
of an individual to the public, be in the nature of the legislative power, 
is well worthy of serious reflection.” 83 It was not long before the lawyers 
took up the notion that a legislative act interfering with property or 
acquired rights was not true legislation and hence was void. 84 

In disposing of the third count, that of whether the Repeal Act re- 
scinded any rights or title granted by the act of 1795, Marshall granted 
that a legislature may repeal any act which a former legislature was com- 
petent to pass, but “if an act be done under a law, a succeeding legisla- 
ture cannot undo it.” The past cannot be recalled by the most absolute 
power. And, hence, said Marshall: “the parties to this case cannot be 
affected by such a subsequent act. They did not participate in the fraud; 
they were merely innocent purchasers.” In such a case, when 

a law is in its nature a contract, when absolute rights have vested under that contract, 
a repeal of the law cannot divest those rights; and the act of annulling them, if legiti- 
mate, is rendered so by a power applicable to the case of every individual in the com- 
munity. It may well be doubted whether the nature of society and of government does 
not prescribe some limits to the legislative power; and, if any be prescribed, where are 
they to be found, if the property of an individual, fairly and honestly acquired, may 
be seized without compensation. 85 

It was assumed, therefore, that the Rescinding Act was invalid because 
it violated some of the fundamental or natural law principles which sur- 
round and control the exercise of legislative powers. And, even if a state 

**6 Cranch 131. 83 Ibid., p. 136. 

“See Webster’s argument in the Dartmouth College Case , below, pp. 391-398. 

85 6 Cranch 135. 
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may be conceded to have authority to judge its own case, yet "there are 
certain great principles of justice that ought not to be entirely disre- 
garded." Among the foremost of these principles is the requirement that 
an innocent purchaser shall not suffer from the illegal or fraudulent acts 
of others. Thus, there were limitations to which Georgia must submit 
even if the state might be regarded as an independent and a sovereign 
nation. But Georgia was a member of the union, and Marshall's chief 
duty was to find what limitations the federal Constitution imposed on 
the state, so far as the rescinding of contracts was concerned. 

Before the Chief Justice considered the contract clause and the bearing 
of the Constitution on the case in hand, he discoursed at length on the 
privileges of innocent purchasers, the propriety of inquiring into the 
motives of legislators, and the fact that the state of Georgia did not file 
a bill in equity, but that the suit was between two private citizens and 
that the record did not show that the state of Georgia had an interest in 
it. In view of the legal grounds on which he finally based his decision, 
all this discussion appears to be irrelevant and, indeed, weakens the 
opinion from a legal point of view. "Indeed, much of Marshall's opinion 
up to the point where he commences to discuss the constitutional ques- 
tion," says Hagan, "can hardly bear close analysis ." 88 

The Constitution of the United States does not say that no state shall 
impair the effect of contracts or divest rights vested through contracts; 
those safeguards of property rights are left to the states. The states are 
only inhibited from impairing the obligation of contracts. What is the 
obligation of a contract? It is merely the duty which either of the con- 
tracting parties has assumed toward the other for the consideration 
named . 87 This duty exists only so long as the contract remains executory . 
When the contract is performed on either side, the obligation of the 
contract assumed by that party is discharged and at an end. But Marshall 
did not hesitate over such a trifling difficulty of interpretation. His fer- 
tile mind discovered an implied obligation in an executed contract . 88 

The opinion of Marshall on the validity of the Rescinding Act to the 
point where he bases his reasoning on the express language of the Con- 

* Hagan, op. cit., p. 26. “In refusing to permit courts to inquire into legislative mo- 
tives/* Hagan thinks, “Marshall’s position is wholly sound, both from a legal and a 
practical standpoint, but one cannot escape the conclusion that his opinion would be 
greatly strengthened, so far as the legal mind is concerned, had he omitted all refer- 
ences to bills in equity, innocent purchasers, etc., thus seemingly holding out promises 
which other parts of his opinion sweep away.*’ Ibid. 

m For a brief analysis of the meaning of the phrase obligation of contract, see below, 
pp. 3*3 ff- 

* Seymour D. Thompson, “Abuses of Corporate Privileges,** 26 Amer. Law Rev. 
(Mar., Apr., 1892), 175, 176. 
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stitution is called “mere camouflage, designed to give moral sanction to 
the sound constitutional principle about to be announced,” and it is 
assumed that he knew the limitations on legislatures suggested by him 
were not supported by legal precedents . 89 But it is apparent, not only 
from the opinion itself, but also from Marshall’s political ideas and 
faith, that the argument predicated on general principles and on implied 
limitations on legislative powers was the primary and fundamental part 
of his opinion and that the reasoning founded on the constitutional 
inhibition was secondary. In the Bank of the United States v. Deveaux , 90 
Marshall noted that the Constitution deals in general terms, not in 
detail, and that since the framers could not perceive the minute distinc- 
tions which arise in the progress of the nation, they had therefore con- 
fined its language “to the establishment of broad and general principles.” 
These broad and general principles were now being interpreted to carry 
into effect one of the important purposes of Federalism— the preservation 
of the sacredness of contractual rights against legislative interference. 
It is obvious that such rights were to be preserved whether or not consti- 
tutional provisions so declared. 

With relatively little argument, citation, or discussion, Marshall as- 
sumed that an executed contract in the nature of a legislative grant was 
a contract, and thus the case was brought within the purview of the Con- 
stitution. But because the grant made by Georgia to the land companies 
was an executed contract, how could the transaction be brought within 
the scope of the contract clause? Does not the obligation of contract cease 
when the grant is made and the purchasers make their payment in accord- 
ance with its terms ? 91 Justice Johnson thought there could be no obliga- 
tion beyond the time the contract was executed, for a contract of this 
kind “is functus officio the moment it is executed, and continues after- 
ward to be nothing more than the evidence that a certain act was done.”” 

Turning to the constitutional issue, Marshall quoted Blackstone to the 
effect that a contract executed does not differ from a grant. A contract 
executed, such as that made between Georgia and the purchasers, con- 

• Hagan, op. cit., p. 26. 

90 5 Cranch 61, 87 (1809). 

91 On this point the opinion of the foremost modem authorities on the law of con- 
tracts may well be cited, as follows: “If a transaction is fully executed on both sides, it 
is not properly described as a contract. . . . All contracts to a greater or less extent are 
executory. When they cease to be so, they cease to be contracts.” Samuel Williston and 
George J. Thompson, A Treatise on the Law of Contracts (Rev. ed.. New York, 1936), 
I, sec. 14. 

" 6 Cranch 145. For confirmation of this view, see William Trickett, “Is a Grant a 
Contract? A Review of Fletcher v. Peck,” 54 Amer. Law Rev. (Sept., Oct., 1920), 728. 
“It is idle to talk of the subsistence of the contract, or of its obligation,” says Dean 
Trickett, “after full discharge of it by both parties.” Ibid. 
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tains obligations which are binding on the parties. Since the general term 
contract is used in the Constitution, Marshall contended that it must 
be regarded as including executed as well as executory contracts. If, then, 
a grant is a contract, is it the sort of contract included in the constitu- 
tional restriction? Is a contract of a state prohibited by the Constitution 
from being impaired by the state? Marshall thought so. Employing the 
familiar check argument of the Federalists that the framers of the Con- 
stitution feared the acts of state legislatures and intentionally placed 
restrictions on them, including the prohibition against bills of attainder 
and ex post facto laws, he said they viewed with some apprehension the 
violent acts which might grow out of the feelings of the moment; and, 
hence, in adopting the Constitution the people had manifested a deter- 
mination to shield themselves and their property from the effects of the 
sudden and strong passions to which men are exposed. Hence, it was also 
provided that no state shall pass a law impairing the obligation of con- 
tracts. These limitations, Marshall maintained, constituted a bill of 
rights for each state. 

Unfortunately for his purpose, the Supreme Court had limited the 
ex post facto phrase of the Constitution to acts affecting criminal con- 
duct. 88 But, said Marshall, “the legislature is then prohibited from passing 
a law by which a man’s estate, or any part of it, shall be seized for a crime 
which was not declared, by some previous law, to render him liable to 
punishment. Why, then, should violence be done to the natural meaning 
of words for the purpose of leaving to the legislature the power of seizing, 
for public use, the estate of an individual in the form of a law annulling 
the title by which he holds that estate?” 04 

It was then announced as the unanimous opinion of the Court that, 
in this case, “the estate having passed into the hands of a purchaser for 
a valuable consideration, without notice, the State of Georgia was re- 
strained, either by general principles which are common to our free 
institutions, or by the particular provisions of the Constitution of the 
United States, from passing a law whereby the estate of a plaintiff in the 
premises so purchased could be constitutionally and legally impaired 
and rendered null and void.” 96 On the last point, that of whether the 
title to the lands in question was in the United States and not in Georgia, 
Marshall considered briefly the special verdict in the lower court and 
concluded that Georgia had a good title and had power to make the 
grant of 179 5. 96 

98 Calder v. Bull, 3 Dallas 398 (1798). 

94 6 Cranch 138. 

"Ibid.^p. 139. 

96 The Federalist point of view which Marshall had adopted in his decision was stated 
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Justice Johnson, dissenting in part, agreed with the other Justices that 
a state could not revoke its grants, but he did not base this limitation on 
the contract clause of the Constitution. It was founded, he thought, “on 
a general principle, on the reason and nature of things: a principle which 
will impose laws even on the diety .” 07 He wanted it distinctly understood, 
however, that his opinion on this point was not based on the provision 
of the Constitution relating to laws impairing the obligation of contracts. 

On the meaning of the contract clause, Justice Johnson regretted that 
“words of less equivocal signification” had not been adopted in that 
article of the Constitution. The letters of Publius, as found in The 
Federalist , were cited as confirming the view that it was the object of 
the federal Convention to afford a general protection to individual rights 
against the acts of the state legislatures. To give the clause the effect of 
a general restriction in favor of private rights, Johnson thought, would 
be going far beyond the obvious and necessary import of the words. 
Johnson also disagreed with Marshall's views on the nature of Georgia's 
title to the lands. The interest of Georgia in the lands, he conceived, 
amounted to nothing more than a “mere possibility .” 08 

In regard to the contention that there was no bona fide controversy 
involved and that the suit had been framed to secure the opinion of the 
Supreme Court on behalf of the claimants, John Quincy Adams noted 
that the Chief Justice and Judge Livingston had indicated “the reluc- 
tance of the Court to decide the case at all, as it appeared manifestly made 
up for the purpose of getting the Court's judgment upon all the points .” 00 
Judge Johnson expressed his doubts on this matter in his dissenting 
opinion. “I have been very unwilling,” said he, “to proceed to the deci- 
sion of this cause at all. It appears to me to bear strong evidence on the 
face of it, of being a mere feigned case. It is our duty to decide on the 
rights but not on the speculations of parties. My confidence, however, in 
the respectable gentlemen who have been engaged for the parties, has 


by Representative Findley of Pennsylvania as follows: “As long as we pay respect to 
constitutional obligations and the distribution of the powers of government, and as 
long as we respect the federal Constitution, which expressly asserts that no ex post 
facto law, or law impairing the obligation of contracts, shall be made, we must agree 
that one session of a legislature cannot annul the contracts made by the preceding 
session.” Annals, 8th Cong., 2d s ess., p. 1083, Jan. 31, 1805. 

97 6 Cranch 143. 

98 Regarding the political implications of the case, Beveridge, who strongly approves 
Marshall's reasoning, thinks the conclusion inescapable that “had not Jefferson, who 
placed Johnson on the Supreme Bench, and Jefferson's Secretary of State and political 
legatee, James Madison, ardently desired the disposition which Marshall made of the 
case, Justice Johnson would have placed on record a stronger statement of the nature 
of this litigation.” The Life of John Marshall, III: 592, 593. 

90 The Diary of John Quincy Adams, ed. by Allan Nevins (New York, 1928), I: 546. 
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induced me to abandon my scruples, in the belief they would never con- 
sent to impose a mere feigned case upon this Court.” 100 

The New England-Mississippi Land Company, taking advantage of 
the decision of the Supreme Court in Fletcher v. Peck, pressed its claims 
for adjustment of the rights of its clients upon Congress; but Randolph 
and other Republicans again intervened. Representative Troup of Geor- 
gia thought the decision was one “which the mind of every man attached 
to Republican principles must revolt at.” 101 Randolph's motion, which 
would have involved a legislative condemnation of the decision of the 
Supreme Court, was defeated by a narrow margin of votes. Since the title 
to the lands was now in the United States and the Court had decided in 
favor of the Yazoo claimants, Troup urged that the national government 
should resist by military force if necessary the enforcement of the federal 
court's decree. 

The decision of the Supreme Court had no effect on the status of the 
Yazoo claimants. Georgia had ceded the lands to the United States on 
April 24, 1802. The claimants, most of whom were speculators, turned 
to Congress for the settlement of their claims. Finally, on March 31,1814, 
after John Randolph had failed of reelection to Congress, provision was 
made for the settlement of the Yazoo claims by an appropriation of five 
million dollars. Francis Scott Key, John Law, and Thomas Swann, as com- 
missioners, adjusted the claims of the “innocent purchasers” for an ex- 
penditure of $4,282,151.12. When Congress voted to appropriate funds 
to reimburse the Yazoo claimants, Daniel Webster, a supporter of the 
bill, characterized the closing scene in this bitterly fought partisan con- 
troversy as follows: “The Yazoo bill is through, passed by eight majority. 
It excited a great deal of feeling. All the Federalists supported the bill, 
and some Democrats. Georgians, and some Virginians and Carolinans, 
opposed it with great heat. . . . Our feeling was to get the Democratic 
support of it.” 108 The “Federalist- Jeffersonian coalition,” as Beveridge 

100 6 Cranch 147, 148. Haskins, however, asserts that “a feigned issue was arranged 
and a favorable decision obtained from the Circuit Court/’ op. cit., p. 433. 

Failing to secure redress from Congress, the speculators turned to the Judiciary, 
where “they presented precisely those points for the decision of the Court which they 
wished the Court to decide, and the Court did actually decide them as the speculators 
themselves would have decided them if they had been in the place of the Supreme 

Court The case of Fletcher v. Peck was a decision of a feigned case, made up by 

two speculators, to decide certain points, in the decision of which they were interested. 
Will any man, in his senses, say that the right of the United States to the public prop- 
erty could be affected by such decision.” Representative Troup, Annals, 12th Cong., 
2d sess., p. 857, and 13th Cong., 2d sess., p. 1848. 

101 See Annals, 11th Cong., 2d sess., p. 1882, and Annals, 11th Cong., 3d sess., p. 415, 
Apr. 17 and Dec. 17, 1810. 

kb private Correspondence of Daniel Webster, ed. by Fletcher Webster (Boston, 1857), 
p. 244. “The huge villainy,” as Chappell called it, was “distent with odious interest 
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calls it, was too strong for the rising Republican strength of the South 
and West. Because the case of Fletcher v. Peck involved the first attempt 
to define the phrase “obligation of contract” as used in the Constitution, 
there was considerable discussion concerning the purpose of the inclusion 
of this prohibition on state authority. 

The Meaning of the Phrase “Obligation of Contract” 

The limitation on the states with respect to legislation impairing the 
obligation of contracts was inserted in the federal Constitution on the 
motion of Rufus King to add “a prohibition on the States to interfere 
with private contracts.” King wished to have included a clause similar 
to one adopted as a part of the Ordinance of Congress for the Northwest 
Territory to the effect that “no law ought ever to be made or have force 
in the said territory, that shall, in any manner whatever interfere with 
or affect private contracts or engagements, bona fide, and without fraud 
previously formed .” 103 In place of the provision suggested by King, Rut- 
ledge made a motion that the states should not “pass bills of attainder 
nor retrospective laws.” This motion was adopted with three states voting 
in the negative. The Committee on Style 104 was responsible for the word- 
ing of the limitation in its present form, but King probably prepared the 
draft which was adopted by the committee . 105 When the draft of the Con- 
stitution was presented to the Convention, that body refused to insert 
the word “previous” before “obligation” in the clause relating to the 
impairment of contracts. Pointing out that the provision in the Consti- 
tution relating to the impairment of contracts was not introduced until 
the latter days of the Convention sessions, that its introduction occa- 
sioned very little dissension, and that the final form of the language 
with one exception was prepared by the Committee on Style, Benjamin 
Fletcher Wright observes that “about all that can be asserted with confi- 
dence is that the Framers showed surprisingly little interest in the prob- 
lem, that the clause as w T e have it was prepared in committee, and that 

and energy at every turn, making its way over all obstacles, discouragements and de- 
lays, first through the state legislature, next through the cabinet, courts and Congress 
of the United States, and in the end, after near twenty years of unholy striving and per- 
severance, triumphing at last and plunging its felonious hands deep into the national 
treasury.” Miscellanies of Georgia, p. 56. 

108 The original form of the contract clause was opposed by Gouverneur Morris, 
George Mason, and James Madison. The prohibition was favored by Elbridge Gerry 
who wished to have it apply also to acts of Congress. Farrand, op. cit., I: 170, II: 439, 440. 

104 The members of this committee were Hamilton, Johnson, King, Madison, and 
Morris. 

105 The Records of the Federal Convention of 1787, ed. by Max Farrand (New Haven, 
»9*3). II: 596, 597. 
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the records of the Convention throw very little light upon the meaning 
to be attached to ‘impairing the obligation of contracts/” 10 * 

Few references to this phrase were made in the debates on the Con- 
stitution. Quoting this provision, William R. Davie of North Carolina 
agreed that without such restrictions and a controlling Judiciary “laws 
might be made in particular States, to enable citizens to defraud the 
citizens of other States /' 107 But Davie thought the contract clause referred 
merely to contracts between individuals. In The Federalist, Madison, 
commenting on the phrase, said: “very properly, therefore, have the 
Convention added this constitutional bulwark in favor of private rights. 
. . . The sober people of America are weary of the fluctuating policy 
which has directed the public councils. They have seen with regret, and 
with indignation, that sudden changes and legislative interference, in 
cases affecting personal rights, become jobs in the hands of enterprizing 
and influential speculators, and snares to the more industrious and less 
informed part of the community /' 108 Luther Martin expressed his views 
regarding the reasons for the adoption of the contract clause as follows: 

I considered. Sir, that there might be times of such great public calamities and distress, 
and of such extreme scarcity of specie, as should render it the duty of a government, 
for the preservation of the most valuable part of its citizens, in some measure to inter- 
fere in their favor, by passing laws totally or partially stopping the courts of justice, or 
authorizing the debtor to pay in installments, or by delivering up his property to his 
creditors at a reasonable and honest valuation. The times have been such as to render 
regulations of this kind necessary in most all of the States, to prevent the wealthy 
creditor and the moneyed man from totally destroying the poor, though even indus- 
trious debtor. Such times may again arrive . 109 

The framers of the Constitution, so far as any definite intent was 
expressed, apparently desired to avoid the danger of interference with 
contracts through the medium of depreciated currency rather than the 
invalidation of agreements by legislative acts . 110 On the other hand, 
Patrick Henry, speaking of ex post facto laws and laws impairing the 
obligation of contracts, said: “The expression includes public contracts, 
as well as private contracts between individuals. Notwithstanding the 
sagacity of the gentleman, he cannot prove its exclusive relation to pri- 

108 The Contract Clause of the Constitution (Cambridge, 1938), p. 11. 

107 Elliot’s Debates (2d ed.), IV: 157, and Farrand, op . cit., Ill: 349, 350. 

108 No. 44 (Ford ed.), pp. 296, 297. 

109 Elliot’s Debates (2d ed., 1888), III: 244, 245. 

110 The framers of the Constitution, Beveridge thinks, had in mind "the danger of 
the violations of contracts through depreciated paper money rather than the invalida- 
tion of agreements by the direct action of state legislatures.” The Life of John Marshall, 
III: 558, footnote. For an account of the uncertainty and confusion of ideas relating to 
the meaning of this clause of the Constitution, see Wright, op. cit., pp. 8 ff. 
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vate contracts /* 111 Answering Henry's argument. Governor Randolph, a 
member of the federal Convention, maintained that the clause was in- 
cluded because of the “frequent interferences of the state legislatures 
with private contracts/' 

The term “obligation of contracts" was in general use in Roman and 
civil law countries but not in jurisdictions where the common law pre- 
vailed. Summarizing the views of English and Continental jurists on the 
meaning of obligation, Warren B. Hunting concludes that “although 
these jurists differ upon the question whether or not a conveyance 
should properly be termed a contract, they all agree that a conveyance, 
whether contract or not, does not give rise to obligation ." 112 So far as 
there were differences between the Roman and common law usage of 
the term “obligation/* there is no indication in the Constitution debates 
of a recognition of these differences . 113 

In the first case in which John Marshall was called upon to interpret 
the contract clause, he followed the reasoning of Hamilton that a grant 
is a contract executed and that the grant involves an implied contract 
that the grantor will not reassert his right over the thing granted . 111 But 

1VL Elliot's Debates , II: 474. But see comment of Justice Miller: “It has seemed prob- 
able to many judges and lawyers who have considered this clause of the Constitution 
that it was not designed by the framers of that instrument to do anything more than 
protect private contracts, those between individuals and those between individuals and 
private corporations, that is, not municipal corporations, but those organized for pur- 
poses of profit; and if it were now an original question, it is by no means certain but 
that this would be held to be the sound view of it. But those eminent men who at an 
early day had the duty of defining the meaning of this provision thought otherwise. 
They held it to apply very largely to contracts made by the State and not only to 
those made by it, but to contracts arising out of state statutes and legislation.” Samuel 
Freeman Miller, Lectures on the Constitution of the United States (New York, 1891), 
P- 555- 

“It is very plain,” says Hunting, “that the Convention had in mind only retrospective 
laws as impairing the obligation of contracts, and it is almost equally plain that they 
had in mind only the contracts of private individuals.” The Obligation of Contracts 
Clause of the United States Constitution , Johns Hopkins University Studies in Histori- 
cal and Political Science (1919), XXXVII: 120. 

^Hunting, op . cit., pp. 21, 22. See also Pufendorf, Law of Nature and of Nations, 
trans. by Kennett (4th ed., 1729), p. 259. 

113 Nathan Isaacs, “John Marshall on Contracts: A Study in Early American Juristic 
Theory,” 7 Virginia Law Rev, (Mar., 1921), 418, 419. 

114 Called upon to give advice regarding the meaning of the phrase “obligation of 
contract” used in the Constitution, Hamilton replied: “When a government enters into 
a contract with an individual, it deposes, as to the matter of the contract, its constitu- 
tional authority, and exchanges the character of legislator for that of a moral agent 
with the same rights and obligations as an individual. Its promises may be justly con- 
sidered as excepted out of its power to legislate, unless in aid of them. It is in theory 
impossible to reconcile the idea of a promise which obliges, with a power to make a 
law which can vary the effect of it.” The Works of Alexander Hamilton, ed. by John 
C. Hamilton (New York, 1850), III: 518, 519. 
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such an interpretation did not accord with the customary understanding 
of the phrase obligation of contract. 

In his opinion in Fletcher v. Peck? 5 Marshall starts by showing that 
according to the inherent nature of governmental institutions, natural 
law and justice, and the attributes of a just society, there was a contract 
which the state could not abrogate. Assuming from the point of view of 
natural justice that there was a contract the conditions of which must be 
protected, Marshall maintains that the provision in the Constitution 
merely serves to strengthen and support a position he would not have 
hesitated to take, even though no express provision could be found to 
support his theory of the impotency of a state to revoke a contract. This 
reading of the natural law philosophy into the Constitution tended to 
give a permanent sanction for Marshall's ideas of natural law and jus- 
tice. If the contract clause could be stretched both extensively and in- 
tensively to include what Marshall and other conservative thinkers 
thought necessary for the protection of vested or acquired rights, the 
protection of property would be more secure than if such protection 
were predicated merely on principles of natural justice. To Marshall 
and many others the prime duty of the government was to protect vested 
rights. The Constitution, he thought, was established for this purpose. 
It was, therefore, the duty of the Supreme Court to find the constitu- 
tional sanction effectively to accomplish this end. Predicting the future 
course of constitutional interpretation with respect to the protection of 
vested rights, Marshall approved “the new course of thinking which 
had been inspired by the adoption of a Constitution that was understood 
to prohibit all laws impairing the obligation of contracts/’ because it 
had “in a great measure restored that confidence which is essential to the 
internal prosperity of nations .’’ 316 

The natural law theory of the obligation of a contract then was looked 
to as furnishing the test of the obligation of contracts entered into by a 
state. Upon this theory an obligation existed irrespective of the legal 
omnipotence or sovereignty of one of the contracting parties. This view 
of the contract clause was an outgrowth of the tendency of the eighteenth 
century natural law philosophers to exalt principles of reason and natu- 
ral justice and to place them above the state. From this point of view 
it was not the state that gave force and validity to contracts but the obli- 

115 6 Cranch 87 (1810). James Wilson had contended, as early as 1782, that a legislative 
act granting a charter to a corporation was in the nature of a compact, and when the 
terms of the compact were observed by one of the parties it could not consistently, with 
the rules of good faith, be departed from by the other party. Wilson, Works, ed. by 
James DeWitt Andrews (Chicago, 1896) I: 565, 566. 

116 The Life of George Washington (Philadelphia, 1804-1807), V: 178, 179. 
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gation inhered in the contractual relation itself. Adopting the natural 
law philosophy. Chief Justice Marshall in Ogden v. Saunders asserted 
that the existence of the obligation of a contract was independent of 
the acts or authority of the state . 117 The notion inherited from the eight- 
eenth century political thought that a contract is beyond the control of 
ordinary legislation, Nathan Isaacs thinks, gives the clue to Marshall's 
decisions in Fletcher v. Peck, Sturges v . Crowninshield, and Dartmouth 
College v . Woodward.** 

Marshall predicted that if the majority opinion in the case of Ogden 
v. Saunders prevailed, the states could nullify this important clause of 
the Constitution by merely declaring that all contracts shall be made 
subject to the existing laws of the states. But the attempts of the states 
to evade by this device the effect of the contract clause was checked by 
the inclusion through judicial interpretation of a liberty of contract 
provision as a part of the Fourteenth Amendment. 

It is apparent that one of the most important constitutional decisions 
in our history and one which greatly affected the states in their authority 
over the relations to the corporations which they created was rendered 
in a feigned case. 11 ® “It seems clear,” says Haskins, “that Fletcher v. Peck, 
rather than the more famous Dartmouth College Case, lies at the root 

117 The defendants maintain, said Marshall, “that an error lies at the very foundation 
of this argument. It assumes, that contract is the mere creature of society, and derives 
all its obligation from human legislation. That it is not the stipulation an individual 
makes which binds him but some declaration of the supreme power of a state to which 
he belongs, that he shall perform what he has undertaken to perform. That though 
this original declaration may be lost in remote antiquity, it must be presumed as the 
origin of the obligation of contracts. This postulate the defendants deny, and, we think, 
with great reason.” 

“It is an argument of no inconsiderable weight against it, that we find no trace of 
such an agreement. So far back as human research carries us we find ... no allusion, 
from the earliest time, to any supposed act of the governing power giving obligation 
to contracts. On the contrary, the proceedings respecting them of which we know any- 
thing, evince the idea of a pre-existing intrinsic obligation which human law enforces. 
If, on tracing the right to contract, and the obligation created by contract, to their 
source, we find them to exist anterior to, and independent of society, we may reasonably 
conclude that those original and pre-existing principles are, like many other natural 
rights, brought with man into society; and, although they may be controlled, are not 
given by human legislation.” Commenting on this extract, Nathan Isaacs observes that 
Marshall, like most thinkers at this time, was making not only his own law, but also 
his history, a priori , in accordance with what he believed must have happened. 12 
Wheaton 213, 344 (1827). 

118 “John Marshall on Contracts,” 7 Virginia Law Rev., p. 423. For consideration of 
the cases of Sturges v. Crowninshield, Dartmouth College v. Woodward, and Ogden v. 
Saunders, see below, pp. 368-369, 379-423, and 526-532. 

110 Marshall’s defenders, however, resent Beveridge’s intimation that he deliberately 
rendered one of his most cogent and most far-reaching opinions in a case that he knew 
to be a sham. Hagan, op. cit ., p. 34. 
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of the law of public contracts.” 180 In a decision supporting the supremacy 
of nationalism over localism, Marshall gave legal sanction to many land 
speculations that were at least doubtful and to some that were corrupt, 
and his reasoning furnished the basis for many questionable grants in 
the future. 

Beveridge assumes that throughout his opinion in Fletcher v. Peck , 
Marshall is speaking as a legislator and a politician. Deprecating the 
claim by Justice Johnson that the Chief Justice was using “a feigned 
case” to announce what he deemed as great constitutional principles, 
Beveridge thinks “the fact that Marshall rendered an opinion, under 
the circumstances, is one of the firmest proofs of his greatness. As in 
Marbury v. Madison, the supremacy of the national Judiciary had to be 
asserted or its inferiority conceded, so in Fletcher v. Peck, it was necessary 
that the nation’s highest court should plainly lay down the law of public 
contract, notify every State of its place in the American system, and an- 
nounce the limitations which the national Constitution places upon 
each State. Marshall’s opinion did more than affect the controversy in 
Congress over the Yazoo lands. It announced the fundamental prin- 
ciples for the guidance of the States and the stabilizing of American 
business.” 181 The Court was thus performing some of the broadest and 
most significant functions of a legislative body. 

Marshall’s strength lay in the fields where law impinges on politics, 
namely, constitutional and international law. “Where special learning, 
or the examination of the technicalities and nice distinctions of the law 
were required,” Beveridge finds that “Marshall did not shine. Of ad- 
miralty law in particular he knew little.” Though he might depend 
on Story for advice in admiralty cases or on intricate points in the law 
of real estate, in expositions of the Constitution, Marshall took “supreme 
command.” 128 

In March, 1804, Jefferson presented to the Senate his first nomination 
for a vacancy on the Supreme Court. William Johnson of South Caro- 
lina was chosen. He was a man described by his contemporaries as of 
irreproachable character and of Republican connections. Henry Brock- 
hoist Livingston, appointed in November, 1806, was the second made 
by Jefferson. The following year Congress created a new Associate Judge- 
ship to take care of the increasing business in the districts of Kentucky, 
Tennessee, and Ohio, and Jefferson nominated for this new position 
Thomas Todd of Kentucky, a lawyer who had been strongly recom- 

130 Haskins, op. cit., p. 434. See also New Jersey v. Wilson, 7 Cranch 164 (1812). 

m The Life of John Marshall, III: 593. 

128 The Life of John Marshall, IV: 119-121. 
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mended to the President by the members of Congress from these states. 
The majority of the members of the Court comprising Justices Cush- 
ing, Chase, and Washington together with Chief Justice Marshall were 
Federalists, and the change in the personnel of the Court on the appoint- 
ment of three Republicans had only a slight effect on the trend of judicial 
decisions. During Jefferson’s Administration the Supreme Court was 
inextricably involved in the political controversies of the time through 
the argument over and the enactment of the Repeal Act, the impeach- 
ment of Justice Chase, and the Burr trial. Despite control by the Repub- 
licans of the Legislative and Executive branches of the government, the 
Supreme Court continued to give its sanction and approval to the doc- 
trines of the Federalist party. The decision of Chief Justice Marshall 
in the case of Fletcher v. Peck had relatively little effect in disposing of 
the interests and claims of the speculators in Georgia lands, but it 
afforded an opportunity to give an interpretation of the contract clause 
in accordance with the well-known Federalist policy of limiting state 
legislatures to as great an extent as possible. In the year following the 
decision in the Georgia land case, two more Justices were appointed, 
giving for the first time a majority of the members of the Court to the 
Republican party. But, as we shall see, this change in the political affili- 
ations of Justices did not secure the anticipated results in changing con- 
stitutional interpretation. The main principles and hypotheses which 
Chief Justice Jay announced and applied and which were developed 
and extended by Chief Justice Marshall were continued in the decisions 
rendered during and immediately after the War of 1812. The way was 
being prepared for the adoption of definite and decisive nationalist prin- 
ciples by the Supreme Court. 




CHAPTER X 


The Supreme Court Adopts 
the Nationalistic Theory 
of Interpretation 

17 

JLederalism did not disappear, however, with the over- 
throw of the Federalist party. The denomination of parties may be 
altered, said Robert Goodloe Harper, but the principles on which the 
Federalists acted must be adopted, or the government will fall to pieces. 
Those narrow maxims, he thought, which apply properly to small com- 
munities will prove in practice wholly inadequate to the government of 
a great nation. The principles of Federalism were destined to survive. 
By deliberate design, John Marshall was expected to save the govern- 
ment from falling to pieces, and upon him devolved a large share of the 
responsibility to preserve some of the salient principles of Federalism. 

During the first fourteen years of John Marshall's service as Chief Jus- 
tice, only three important constitutional decisions came to the Court for 
decision. And in two of these there was strong opposition to the Court's 
judgment. Georgia refused to accede to the decision in Fletcher v. Peck, 
and Pennsylvania for a long time prevented the enforcement of the de- 
cree in the Olmsted Case . But Kendrick C. Babcock believes good use 
was made of this time, for “Marshall was moulding to his views of the 
Constitution and the federal government the men who were serving with 
him as Associate Justices." It was said that by 1811 the Supreme Court 
was “Federalized, or perhaps Marshallized." 1 From 1811 to 1816 the way 
was being prepared for the announcement by the Court of its first great 
decision sustaining federal supremacy. 

Decisions from 1811 to 1816 

During the February, 1811, term only three Justices, Marshall, Living- 
ston, and Washington were present. No one had been appointed to take 
Cushing's place, Chase was ill, and Todd and Johnson were unable to 
attend. By law it was necessary for four Justices to be present to transact 
business. An attempt to change the requirement that a majority of the 
1 Rise of American Nationality, 1811-1819 (New York, 1906), p. 292. 

C 33* 3 
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Justices must be present to transact business, so that cases could be heard 
by a Court of three, failed of passage in the House of Representatives 
owing to the resentment caused by the decision in the Georgia land case. 
Representative Troup said that “five members of the Court had, as far 
as they could, given away eighty millions of the public property (in the 
Yazoo Case), and he would not confide such powers to a smaller number 
of Judges.” 2 Before the time of the meeting of the Court in the year fol- 
lowing, Joseph Story had been confirmed for Cushing’s place; and Ga- 
briel Duval, for the vacancy caused by the death of Chase. 

Warren thinks it fortunate that Levi Lincoln declined the appoint- 
ment to the Court, for he was a strong partisan Republican and would 
have been “a thorn in the flesh of Marshall/’ and that it was even more 
fortunate that the Senate rejected Alexander Wolcott, for he regarded 
the authority to review legislative acts as a usurped power. Determined 
and assertive Republicans, along with stubborn and dogmatic Federal- 
ists, might not have permitted the smooth and undisturbed announce- 
ment of the political doctrines of Federalism in rendering Supreme 
Court decisions. John Quincy Adams, who was nominated and promptly 
confirmed, declined the appointment with a frank recognition of a lack 
of qualifications, as being “conscious of too little law,” and being “too 
much of a political partisan”— grounds which might well have deterred 
a number of previous and subsequent appointees to the Supreme Bench 
from acceptance of appointments. 

Commenting on the appointment of members of the Supreme Court 
at this time, Jefferson referred to “the cunning and sophistry” with which 
Marshall was able to enshroud himself and that “it will be difficult to 
find a character of firmness enough to preserve his independence on the 
same bench with Marshall. . . . His testifications in the case of Marbury, 
in that of Burr, and the late Yazoo case show how dexterously he can 
reconcile law to his personal biases.” 8 The next day he wrote to Judge 
Tyler, whose cause he favored, as follows: 

we have long enough suffered under the base prostitution of law to party passions in 
one Judge, and the imbecility of another. In the hands of one the law is nothing 
more than an ambiguous text, to be explained by his sophistry into any meaning 
which may subserve his personal malice. Nor can any milk-and-water Associate main- 
tain his own dependence, and' by a firm pursuance of what the law really is, extend 
its protection to the citizens or the public. 4 

At another time Jefferson objected to the practice of the Judiciary in 
“erecting themselves into a political body to correct what they deem the 
errors of the Nation.” 

* Annals, nth Cong., 3d sess., p. 962. 4 Writings (Mem. ed.), XII: 392. 

* Writings (Ford ed.), IX: 275, 276. 
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On Cushing’s death, September 13, 1810, the Court from a political 
standpoint was thought to be evenly divided— with three Federalists, 
Marshall, Chase, and Washington— and three Republicans, Johnson, 
Todd, and Livingston. At length, wrote Jefferson to Gallatin, "we have 
a chance of getting a Republican majority in the Supreme Judiciary. For 
ten years that Branch has braved the spirit and will of the Nation after 
the Nation has manifested its will by a complete reform in every branch 
depending on them .” 5 But the expected change in the political views of 
Justices to which Jefferson referred was not accomplished. Although 
with the appointment to the Court of Justices Duval and Story the ma- 
jority of the Court was Republican in politics, Marshall continued to 
dominate the tribunal as fully as when the members were of his own 
political faith. Owing, no doubt, to their own personal views and pre- 
dilections as well as to the steady and directing influence of the Chief 
Justice, the Republican members of the Court gradually espoused the 
cause of nationalism— Justices Johnson and Story at times exceeding 
Marshall in urging the expansion of the powers of the federal govern- 
ment and the consequent diminution of the authority of the states.® 

In the case of Schooner Exchange v. McFaddon / Marshall’s political 
and diplomatic background and his particular bent in deciding cases on 
general principles were applied to good purpose. It was decided that a 
public armed vessel of a state at peace with the United States coming 
within this nation’s territory is exempt from the jurisdiction of the 
courts. The decision ran counter to the personal and political feelings 
of the Chief Justice who shared the opinion of the Federalists favorable 
to England and in opposition to France. The schooner Exchange , an 
American vessel, had been captured by the French under the orders of 
Emperor Napoleon and was sailing as a public vessel under the Em- 
peror’s directions. Though Marshall declared that the jurisdiction of 
the nation within its own territory is necessarily exclusive and absolute 
and is susceptible of no limitation not imposed by itself, he found plau- 
sible reasons for refusing to assert jurisdiction over a public armed vessel 
which had been permitted to enter American ports. 

The clause of the Constitution prohibiting the states from passing 
laws impairing the obligation of contracts was again applied by the Court 
in the case of New Jersey v. Wilson . 8 An act of the state legislature passed 

5 Jefferson Papers MSS, Library of Congress. 

6 See Albert J. Beveridge, The Life of John Marshall (Boston, 1919), IV: 59, 60. 

7 7 Cranch 116 (1812). 

8 7 Cranch 164 (1812). See the decision of the New Jersey supreme court holding 
that under the facts of this case the contract clause of the federal Constitution was not 
involved, State v. Wilson, 1 Pennington 300 (1807). 
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in 1758 had provided that certain lands which were purchased for the 
Indians should not thereafter be subject to any tax. A subsequent act 
repealed the provision exempting these lands from taxation and the 
act was sustained by the state supreme court. Referring to the case of 
Fletcher v . Feck / the Chief Justice noted that it was there held that the 
contract clause of the Constitution extends to contracts to which a state 
is a party, as well as to contracts between individuals. Every requisite to 
a contract being present in the proceedings between the colony of New 
Jersey and the Indians, the state was held bound by its agreement which 
could not be impaired by a subsequent act. Since the New Jersey law 
limiting the power of taxation had been enacted several decades before 
the federal Constitution was adopted, the contract clause applying to 
this case was given retroactive force. The Court’s opinion was based upon 
a doctrine expressed by the Chief Justice on a number of occasions that 
the sanctity of contracts and the inhibition against their impairment 
had a natural law as well as a constitutional background. 

Marshall frequently indicated his belief in the acceptance of natural 
law principles, especially as applied to the settlement of questions relat- 
ing to international law. When the Court upheld as lawful prize the 
capture of goods of a citizen of the United States, with domicile in Eng- 
land, shipped to the United States before war was declared, Marshall, 
dissenting, maintained: 

The law of nations is a law founded on the great and immutable principles of equity 
and natural justice. To draw an inference against all probability, whereby a citizen, 
for the purpose of confiscating his goods, is clothed, against his inclination, with the 
character of an enemy, in consequence of an act which, when committed, was innocent 
in itself, was entirely compatible with his political character as a citizen, and with the 
political views of his government, would seem to me to subvert those principles. The 
rule which, for obvious reasons, applies to the merchant in time of peace or in time 
of war, the national commercial character of the country in which he resides, cannot, 
in my opinion, without subverting those principles, apply a hostile character to his 
trade carried on during peace. 10 

In consideration of the question of the common law jurisdiction of the 
federal courts on which the Federalists and the Republicans differed. 
Justice Story conceded that the courts of the United States are tribunals 
of limited jurisdiction and can exercise only such powers as are confided 
to them, but he contended “when once an authority is lawfully given, 
the nature and extent of that authority, and the mode, in which it shall 
be exercised, must be regulated by the rules of the common law.” u The 

*6 Cranch 87 (1810). 

10 The Venus, 8 Cranch 297, 298 (1814). 

u United States v. Coolidge, 1 Gallison 488 (1813). 
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Constitution as well as the laws of the United States were regarded as 
necessarily predicated upon the existence of the common law. The gen- 
eral grant of jurisdiction to the inferior federal courts authorized them 
to try all cases involving “crimes and offenses cognizable under the au- 
thority of the United States/' For the interpretation of the nature and 
extent of this jurisdiction, Story maintained, recourse must be had to 
the principles of the common law. Though many common law offenses 
against the public rights and powers of the United States are cognizable 
by the state courts, it was held that, independent of any statute, “when- 
ever the offence is directed against the sovereignty or powers confided to 
the United States, it is cognizable under its authority/’ 12 Story thought 
the decision of the Supreme Court in United States v. Hudson and Good- 
win was entitled to the most respectful consideration, “but having been 
made without argument, and by a majority only of the Court, I hope it 
is not an improper course to bring the subject again in review for a more 
solemn decision/’ 14 But no case arose before the Supreme Court in which 
this issue was raised and Story’s Associates were not inclined to agree 
with him regarding his views on the case of Hudson and Goodwin . 

The years 1815 and 1816 were significant in the history of the Court 
for the emphatic assertion of the authority to prohibit legislatures from 
repealing grants when vested rights were at stake and for the insistence 
that the federal courts by writs of error could control and review the 
judgments of state courts. Justice Story rendered the judgments in some 
of the leading cases during these terms. 

The Virginia legislature having granted lands to the towns in the state 
for the support of religious worship undertook later to repeal these 
grants. Story, speaking for the Supreme Court, held the repealing acts, 
so far as they divested the church of property acquired previous to the 
Revolution, contrary to the Constitution and hence void. 15 “If the legis- 
lature possessed the authority to make such a grant and confirmation/' 
he said, “it is very clear to our minds that it vested an indefeasible and 
irrevocable title. We have no knowledge of any authority or principle 
which could support the doctrine that a legislative grant is revocable in 
its own nature, and held only durante bene placito. Such a doctrine 
would uproot the very foundations of almost all the land titles in Vir- 
ginia, and is utterly inconsistent with a great and fundamental principle 
of a republican government, the right of the citizens to the free enjoy- 

12 Ibid., pp. 491,494. 

13 7 Cranch 32 (1812). 

14 1 Gallison 494, 495 (1813). 

16 Terrett v. Taylor, 9 Cranch 43 (1815). 
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ment of their property legally acquired.”” In his opinion the legislature, 
under proper limitations, might modify or restrain public corporations, 
but 

that the legislature can repeal statutes creating private corporations, or confirming to 
them property already acquired under the faith of previous laws, and by such repeal 
can vest the property of such corporations exclusively in the State, or dispose of the 
same to such purposes as they may please, without the consent or default of the cor- 
porators, we are not prepared to admit; and we think ourselves standing upon the 
principles of natural justice, upon the fundamental laws of every free government, 
upon the spirit and the letter of the Constitution of the United States, and upon the 
decisions of most respectable judicial tribunals, in resisting such a doctrine. 17 

Justices Johnson and Todd were absent and Story indicated that he 
was speaking for a majority of the Court only. Once more the doctrines 
of higher law, such as the principles of natural justice and the fundamen- 
tals of free government, were appealed to as a sanction for the protection 
of private rights, rather than the specific language of the Constitution. 
Moreover, the Federalists strongly insisted that vested or acquired rights 
were placed beyond the reach of legislative interference. No reference 
was made to the provision of the Constitution on which this decision 
was based. 

By 1815 Story had become a confirmed nationalist. The associations 
with and the well-directed efforts of the leading Federalists, including 
Marshall and the other members of this party on the Court, as well as 
the nationalist tendencies which were prevalent following the War of 
1812, all combined to carry Story over to the Federalist cause. Not only 
did he try to secure common law jurisdiction for the federal courts and 
to extend their authority by interpretation, but he also became an advo- 
cate of a rampant nationalism. Writing to Judge Williams, he expressed 
the view that the Republicans had a "glorious opportunity" to place 
themselves permanently in power. All that was necessary was for the 
party to adopt the essential policies of Federalism. "Let us extend," he 
said, 

the national authority over the whole extent of power given by the Constitution. Let 
us have great military and naval schools; an adequate regular army; the broad founda- 
tions laid of a permanent navy; a national bank; a nationl system of bankruptcy; a 
great navigation act; a general survey of our ports, and appointments of port-wardens 
and pilots; judicial courts which shall embrace the whole constitutional powers; na- 
tional notaries; public and national justices of peace, for the commercial and national 
concerns of the United States. By such enlarged and liberal institutions, the govem- 

16 9 Cranch 50, 51 (1815). 

17 Ibid., p. 52. For another decision holding that a state could not repeal an act grant- 
ing lands to towns so as to divest the rights of the towns under the grant, see Town of 
Paylet v. Clark, 9 Cranch 298 (1815). 
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ment of the United States will be endeared to the people, and the factions of the great 
States will be rendered harmless. Let us prevent the possibility of a division by creating 
great national interests which shall bind us in an indissoluble chain. 18 

In the case of Martin v. Hunter's Lessee™ Justice Story was afforded an 
opportunity to give effect to a part of this philosophy in announcing a 
nationalistic interpretation of the provisions of the federal Constitution. 

The decisions of the Supreme Court in the cases of Martin v. Hunter's 
Lessee , McCulloch v. Maryland f° and Dartmouth College v . Woodward 21 
brought to the forefront the issue of nationalism versus State rights 
which was smouldering from the time of the adoption of the Constitu- 
tion and which had led to occasional resistance to the exercise of federal 
authority by the states. 22 Just as Hamilton and Jefferson differed over 
this issue soon after the adoption of the Constitution, and as Virginia 
and Kentucky issued their defiance to the federal government in 1798, 
so, after the War of 1812, Marshall espoused the cause of nationalism, 
and Spencer Roane and John Taylor of Caroline championed the rights 
of the states. Roane, as judge of the Virginia court of appeals, did all he 
could through his opinions and his writings to check the power of the 
Supreme Court which he believed was gradually transforming a con- 
federate form of government into a federal or consolidated form. 

Roane was an Anti-Federalist and a great admirer of Thomas Jef- 
ferson. He opposed the adoption of the federal Constitution. In his 
opinion, some powers were given by the Constitution which should have 
been withheld and he believed that important powers belonging to the 
states and to the people were not reserved with sufficient explicitness. His 
foremost political principle was “that the federal government was limited 
in its powers, that it possessed only those which were expressly granted 
by the terms of the compact or were fairly incidental to them.” 23 Roane 
expressed his agreement with and supported the Virginia Resolutions. 
In 1804 he established the Richmond Enquirer with his cousin, Thomas 
Ritchie, as editor. Ritchie, Taylor, Roane, and John W. Brockenbrough 
controlled Virginia politics for several decades. Though Henry Adams 
and other historians of this period have little to say of Roane and his 
protests against the decisions of the Supreme Court, it is well known that 
he “fought long and strenuously against a construction of the United 
States Constitution which he and his co-workers thought would lead to 

18 Life and Letters of Joseph Story, ed. by William W. Story (Boston, 1851), I: 254. 

19 1 Wheaton 304 (1815). 

"4 Wheaton 316 (1819). 

21 4 Wheaton 519 (1819). 

22 See especially the Virginia and Kentucky Resolutions and the contests with New 
Hampshire and Pennsylvania, above, pp. 165 ff., 139 ff., and 270 ff. 

28 Richmond Enquirer, Sept. 17, 1822. 
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monarchy.”* 4 It was Taylor, however, who was the most vigorous and per- 
sistent opponent of the nationalistic tendencies which were sanctioned 
by the Supreme Court. 

Taylor, who was an orphan adopted by Edmund Pendleton, approved 
in his early years the democratic and radical views of such men as Rich- 
ard Henry Lee and Patrick Henry. From 1776 to 1781 he opposed meas- 
ures designed to establish a union of the states. He was opposed to 
Washington and joined the popular party in Virginia in its attack on 
the Constitution. 25 In treatises published in 1794 entitled “A Definition 
of Parties, or the Political effects of the Paper System Considered” and 
“An Enquiry into the Principles and the Tendency of Certain Public 
Measures,” Hamilton's financial program and especially his plan for a 
national bank and his debt funding system were attacked. At this early 
date Taylor predicted that the usurpation of constitutional authority 
involved in these measures, if not checked, would lead to the dreadful 
remedy of civil war. 20 He foresaw grave dangers in the development of a 
new kind of property— stocks and bonds— a form of credit or “paper in- 
terest” which was capable of indefinite expansion. The paper or capital- 
istic aristocracy of the United States, Taylor thought, was founded on 
exploitation sanctioned and fostered by the federal government and 
tended inevitably to divide the nation into two great classes. To offset 
the influence of the stock-jobbing security holders, he advised excluding 
them from the suffrage and from the legislative halls. 27 

Taylor joined in the protest against the Alien and Sedition Acts. Con- 
sidering possible measures against these laws, he suggested that “the 
right of the state governments to expound the Constitution might pos- 
sibly be made the basis of a movement towards its amendment. If this 
is insufficient the people in state conventions are incontrovertibly the 
contracting parties and, possessing the infringing rights, may proceed 
by orderly steps to attain the object. 28 It was the agitation against the 
Alien and Sedition Laws which led to the meeting in Jefferson's home 
to which William E. Dodd refers as “setting in motion a movement that 
was to have a far-reaching effect on the history of the United States.” At 
this meeting resolutions were drafted declaring that laws of Congress 

24 Edwin J. Smith, “Spencer Roane,” Branch Historical Papers (June, 1905), II: 4. 

25 William E. Dodd, “John Taylor of Caroline, Prophet of Secession,” Branch His- 
torical Papers (June, 1908), II: 215 ff. 

28 Jefferson, Writings (Ford ed.), VI: 511; also Henry H. Simms, Life of John Taylor 
(Richmond, 1932), pp. 52-55. 

91 Eugene Tenbroeck Mudge, The Social Philosophy of John Taylor of Caroline 
(New York, 1939), p. 7. 

“Letter to Jefferson, June 25, 1798, Branch Historical Papers (June, 1908), II: 225, 
and Simms, op . cit., p. 72. 
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which were deemed unconstitutional could be set aside by the states. 
Breckenridge, a member of the party, presented a copy of the resolu- 
tions to the Kentucky legislature. Taylor introduced similar resolutions, 
drawn by Madison, in the Virginia assembly. 28 Though Taylor sponsored 
the Virginia Resolutions, he desired to have a law passed formally de- 
claring the obnoxious acts unconstitutional; but, because Jefferson dis- 
approved such a plan, Taylor withdrew his proposal. 80 

By the close of the War of 1812 the leaders in Congress, such as Henry 
Clay and John C. Calhoun, who were now espousing doctrines of nation- 
alism similar to those sponsored by Hamilton, embarked upon a policy 
which was intended to enhance the importance and powers of the 
nation. 81 They began to champion a broad construction of the Consti- 
tution and, under this impetus, a second charter was granted to the Bank 
of the United States, thus preparing the way for one of Chief Justice 
Marshall's greatest decisions. They favored the adoption of a liberal pro- 
tective tariff policy to aid industries suffering from British competition, 
and they desired to use the surplus income which might accrue from such 
a tariff to carry out a program of extensive public improvements. When 
the Supreme Court, under the influence of Marshall, began in constitu- 
tional opinions to endorse the nationalistic trends of the time, Taylor set 
about to refute the arguments of Marshall and to counteract the growing 
trends toward centralization. 82 

In a book published in 1814, Taylor attempted to reply to the con- 
servative doctrines of John Adams in his “defense of the American 
Constitution." A follower of Rousseau, Taylor expounded the radical 
democratic philosophy of 1776. He advocated the doctrine of rotation 
in office as an essentially democratic doctrine. The Supreme Court, he 
thought, ought to be directly responsible to the people and ought not 
to be permitted to interfere with the popular will by their interpreta- 
tions of the law and the Constitution. And he opposed the Hamiltonian 
idea of developing a privileged class which would be attached to the gov- 
ernment by financial ties. 88 After the War of 1812, Roane and Taylor 

20 See Virginia and Kentucky Resolutions, above, pp. 165 ft. 

30 Dodd, op. cit., p. 226. 

n Speaking of Henry Clay and his enthusiastic support of the national bank, a pro- 
tective tariff, internal improvements, and, above all, the expansion and development of 
the West, Babcock observes that he represented “not merely the aggressive, optimistic 
spirit of Kentucky and the west, but also the positive, exuberant nationalism of a new 
generation.” The Rise of American Nationality, 18 11-1819, P- 21 °- On all the great 
questions which before 1817 had divided the Federalists from the Republicans, Cal- 
houn had supported the Federalist policies. See William MacDonald, Jacksonian 
Democracy (New York, 1906), p. 80. 

* Branch Historical Papers (June, 1908), II: 239, 240. 

“For analyses of the arguments in Taylor’s “Inquiry into the Principles and Policy 
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began to take issue with Chief Justice Marshall who, according to Dodd, 
“made little pretense to legal lore, but whose decisions were doing more 
to establish the ideas of Hamilton than all the laws of the Federalist 
regime could possibly have done/’ 84 Roane's doctrines will be presented 
in connection with the cases of Martin v. Hunter’s Lessee and McCulloch 
v . Maryland ; Taylor's, which were published later, will be considered 
in the next chapter. 

The first decision of the Supreme Court to affirm the doctrines and 
philosophy of nationalism, which the Court steadily and persistently 
asserted for the next two decades, was rendered by Justice Story in Mar- 
tin v . Hunter’s Lessee . Because of his personal interest in the cause, Chief 
Justice Marshall did not participate in the decision, though it is gen- 
erally understood that he consulted with Story in the writing of the 
opinion which Story delivered. 

Martin v. Hunter's Lessee and the First Great 
Conflict with Virginia 

Only a brief sketch can be given of the long and involved controversy 
through which the case of Martin v. Hunter’s Lessee came to the Supreme 
Court. The case arose over the title to approximately three hundred 
thousand acres of land— one of the most valuable tracts of land in the 
so-called “Northern Neck" of Virginia. These lands belonged to Lord 
Fairfax, who, upon his death in England in 1781, provided for their 
transfer to his nephew Denny Fairfax. 

The first suit in an extended course of litigation arose when Denny 
Fairfax, the heir of the Fairfax grant, moved to eject Hite who had taken 
out a patent from the state for a section of the Fairfax lands. The state 
claimed possession of the land under an act of 1782 declaring void the 
Fairfax grant from the English Crown. The local court having decided 
against him, Fairfax appealed to the general court of Virginia and en- 
gaged John Marshall as his attorney. Marshall at this early date formed 
a judgment with respect to the validity of the Fairfax claim. He thought 
it should be unnecessary to defend the title of Lord Fairfax, for “the 
long and quiet possession of himself and his predecessors; the acqui- 

of the Government of the United States/' see Simms, op. cit., pp. 134 ff., Charles A. 
Beard, Economic Origins of Jeffersonian Democracy (New York, 1915), pp. 197 ff., and 
Benjamin F. Wright, Jr., “The Philosopher of Jeffersonian Democracy/' 22 Amer. Pol . 
Sci. Rev. (Nov., 1928), pp. 875 ff. Beard thinks this volume of Taylor deserves to rank 
among the two or three really historic contributions to political science which have 
been produced in the United States. Ibid., p. 323. A useful summary of Taylor's eco- 
nomic and political doctrines is given in Mudge, op. cit., pp. 27 ff. 

“ Branch Historical Papers (June, 1908), II: 242, 243. 
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escence of the country; the several grants of the Crown, together with 
the various acts of the assembly recognizing, and, in the most explicit 
terms, admitting his right, seemed to have fixed it on a foundation, not 
only not to be shaken, but even not to be attempted to be shaken." 85 John 
Marshall's brother Thomas already had an interest in part of the Fairfax 
tract and the Chief Justice himself, as a member of the Marshall syndi- 
cate, was soon to become a joint purchaser. The court decided in favor 
of Hite and ordered that the Fairfax heirs convey legal title to Hite for 
the land included in his patent. 

Virginia, under its laws, denied the right of an alien to inherit prop- 
erty and, claiming title to the Fairfax lands in accordance with the con- 
fiscation acts passed during the period of the Revolution, granted a 
tract of land in the “Northern Neck" to David Hunter. In 1791 Hunter 
brought an action of ejectment against Fairfax in the county court at 
Winchester. The court decided against Hunter, and he appealed to the 
state supreme court. In the meantime, John Marshall, then a member 
of the Virginia legislature, secured the passage of an act confirming a 
compromise of the Fairfax claims entered into between the state and the 
Fairfax purchasers, each party relinquishing certain lands. The act 
stated that Marshall had become one of the purchasers of the lands of 
Mr. Fairfax and was authorized to act for them all. 88 The supreme court 
held that the act of compromise passed by the legislature in 1796 at the 
request of John Marshall and his brother, who now claimed a substantial 
interest in the Fairfax lands, had extinguished the title of Fairfax and 
of those who claimed under him such lands in the “Northern Neck" as 
were waste and unappropriated at the time of the death of Lord Fairfax. 
Consequently the decision of the county court was reversed and the 
claim of Hunter sustained. Judge Roane criticised the Marshalls for 
agreeing to a compromise and in effect repudiating it because they 
thought Jay’s Treaty had strengthened and affirmed their title to the 
Fairfax lands. 37 An appeal was taken to the Supreme Court of the United 
States. The governor recommended that the appeal of the case be prose- 
cuted by the state. When the legislature declined to authorize the ex- 

85 Hite v. Fairfax, 4 Call 42, 69 (1786). 

88 Statutes at Large of Virginia, II: 22, 23. 

87 Said Judge Roane: T consider the compromise as having been deposited with the 
court for the purpose of settling all the causes embraced thereby, according to the 
provisions thereof: and I can never consent that the appellees, after having got the 
benefit thereof, should refuse to submit thereto, or pay the equivalent.” Hunter v. 
Fairfax’s Devisee, 1 Mumford 218, 232 (1810). Beveridge contends that the Marshalls 
agreed in the compromise to execute deeds extinguishing the Fairfax title as soon as 
conveyance should be made to him by Fairfax and that the Fairfax deed was not 
executed until ten years after the compromise. The Life of John Marshall, IV: 149. 
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penditure of funds for this purpose and Hunter's counsel died, an effort 
was made to secure the postponement of the trial of the case. On granting 
this request. Justice Chase remarked: “It is a matter of great moment 
and ought to be deliberately and finally settled.” 88 

The case came before the Supreme Court again in February, 1812, on 
a writ of error from the supreme court of Virginia which had now taken 
a decided stand against the Fairfax heirs. Chief Justice Marshall and 
Justice Washington were absent during the argument, and when, in 
March, 1813, Justice Story rendered an opinion for the Court, Chief 
Justice Marshall and Justice Todd were absent. In an elaborately docu- 
mented opinion. Story concluded that Fairfax held fee simple in his own 
right to the tract in dispute and at the commencement of the original 
suit by Hunter had complete possession of the land and that Jay's Treaty 
confirmed the title to him and his heirs and protected him from any 
forfeiture by reason of alienage. Though it was conceded that Virginia 
could have vested the title in itself by an inquest of office, or its equiva- 
lent, no such proceedings had been taken. To this view Justice Johnson 
dissented. An alien did not in his opinion have such rights to property 
that they could not be taken away by legislative action. Hunter claimed 
title under a law expressly relating to the lands of Lord Fairfax author- 
izing them to be entered, surveyed, and granted. Such grants could be 
made by act of Parliament, and Johnson could not see any reason why 
similar authority could not be exercised by the legislature of Virginia. 

Despite the fact that only three Justices, Story, Livingston, and Duval, 
concurred in the opinion and judgment— unless Washington who had 
not heard the argument voted with the majority— Story rendered a judg- 
ment which ran counter to the laws of Virginia, both with respect to the 
interpretation and effect of the confiscation acts and to the decision of 
the state courts that an alien could not acquire land by devise; and an 
order was entered requiring the Virginia court of appeals to enter judg- 
ment for Philip Martin, the Fairfax devisee. 

The judges of the Virginia court consulted Jefferson and Monroe and 
also many members of the Virginia bar. In addition to the attorneys who 
argued the case for the interested parties, several members of the bar 
spoke on behalf of Hunter as amicus curiae . It was finally decided not 
to obey the mandamus of the Supreme Court, the Judges rendering their 
opinions seriatim . 

In the opinion of Judge Cabell, 

neither government nor any of its departments, can act compulsively, on the other or 
on any of its organs in their political or official capacities. . . . The Constitution of the 


3 Dallas 305 (1796). 
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United States contemplates the independence of both governments, and regards the 
residuary sovereignty of the states, as not less inviolable, than the delegated sovereignty 
of the United States. It must have been foreseen that controversies would sometimes 
arise as to the boundaries of the two jurisdictions. Yet the Constitution has provided 
no umpire ... to give to the general government or any of its departments a direct and 
controlling operation upon the state departments, as such , would be to change at once, 
the whole character of our system. 8 ® 

To Judge Cabell, it was the supremacy of the Constitution, laws, and 
treaties which were established by the Constitution, not the supremacy 
of the federal judges and courts, and it was the conclusive authority of 
these courts, to which exception was taken. It was admitted, said he, that 
the appellate power claimed for the federal courts was not given by the 
Constitution in express terms and that it must be deduced by infer- 
ence and implication and by such inference and implication it was con- 
cluded that the federal courts might determine finally and conclusively 
the extent of their own jurisdiction. The claim that the federal courts 
were supreme, he maintained, thus rested on a weak and indefensible 
foundation. 

Defending the doctrine of divided sovereignty. Judge Cabell insisted 
that “the two governments, therefore, possessing, each its portion of the 
divided sovereignty, although embracing the same territory, and operat- 
ing on the same persons and frequently on the same subjects, are never- 
theless separate from, and independent of, each other. From this position, 
believed to be incontrovertible, it necessarily results that each govern- 
ment must act by its own organs; from no other can it expect, command, 
or enforce obedience, even as to objects coming within the range of its 
powers." But despite the independence of the two sets of courts, by the 
terms of the mandamus, said Judge Cabell, “we are required as state 
judges to enter upon a judgment, not our own, but dictated and pre- 
scribed to us by another court." 

Counsel, said Judge Roane, have warned us of the consequences of a 
decision contrary to the enforcement of national decrees because of the 
anarchical principles prevalent in New England at the time of the argu- 
ment. They ought to have remembered that it is not for this court to 
regard political consequences in rendering its judgments and “they 
should also have recollected, that there is a Charybdis to be avoided, 
as well as a Scylla; that a centripetal, as well as a centrifugal principle, 
exists in the government; and that no calamity would be more to be 
deplored by the American people, than a vortex in the general govern- 
ment, which should ingulph and sweep away, every vestige of the state 
constitutions ." 40 According to Roane the state had a right to confiscate 

* Hunter v. Martin, 4 Mumford 8, 9 (1814). 40 4 Mumford 26. 
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property belonging to an alien enemy. This was done by the act of 1782 
whereby quit rents were to be paid to the state instead of to Fairfax. It 
was his opinion that the title of the state to the land in question having 
been perfected under the act of 1782, the treaty of 1783 could not affect 
any subsequent transfer of the property authorized by the state. Since 
the title given by the governor in 1789 was good, there was no legal basis 
on which Hunter's rights could be attacked. Under such circumstances, 
the assertion of appellate jurisdiction over the Virginia courts on a 
matter touching the validity of titles to land was deemed particularly 
objectionable. 

In reply to the citations from The Federalist favorable to the exercise 
of the appellate power contended for. Judge Roane noted that these 
papers were written in the heat and hurry of the contest to secure the 
ratification of the Constitution and that “its principal reputed author 
was, an active partisan of the Constitution, and a supposed favorer of a 
consolidated government." In opposition to the nationalist views of the 
authors of The Federalist , Roane quoted and made extensive use of 
Madison's report to the Virginia legislature on the Virginia Resolutions 
of 1798 upholding the rights and duties of the states in defining their 
relations to the federal compact. Summarizing the arguments of the Re- 
publicans in defense of the Resolutions of 1798, Roane raised the query, 
“What, then, do the gentlemen contend for, but a power neither ex- 
pressly granted to the general government, nor taken from the States, 
nor forming a part of the judicial power of the United States?" 

When counsel called attention to the fact that the Supreme Court had 
assumed jurisdiction in a number of cases of this kind, 41 Judge Roane 
claimed that the question did not receive the deliberate consideration 
which it deserved and that this jurisdiction had been attained under a 
piecemeal process involving “a latitude of construction and discretion 
in the Court, which is at war with the idea of limited and specified powers 
in the general government." These decisions, said he, were rendered at 
the same time that sundry acts of the national Legislature were passed 
expanding federal authority. Though the acts in dispute have been 
repealed or dropped by general consent, under a more correct view of 
the Constitution some of the corresponding decisions of the federal 
courts have remained to be followed as precedents. 

"From 1789 to 1813 the Supreme Court had taken jurisdiction of writs of error to 
state courts in sixteen cases. The first case appealed to the Court on a writ of error to 
a state court was Olney v. Arnold, 3 Dallas 308 (1796), which involved the construction 
of an act of Congress. The first case in such a proceeding in which a state law relating 
to British debts was declared void, because in conflict with the treaty of 1783, was 
Clerke v. Harwood, ibid., p. 342. 
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Quoting the Virginia Resolution that, in an instance of a deliberate 
and palpable exercise of powers not granted to the federal government, 
the states, as parties to the compact, “have the right and are in duty 
bound to arrest the progress of the evil/' Roane maintained that “while 
the States in their legislative, or even original, character, are authorized 
to interfere, in cases of the palpable nature just mentioned, the courts 
of the States are also authorized to check the evil when it occurs, in the 
exercise of their ordinary jurisdiction.” The case of Respublica v. Cob - 
bett 43 was cited as an instance in which the supreme court of Pennsyl- 
vania refused to permit the removal of a case to the federal courts. Upon 
the whole, thought Roane, the Constitution confers no power upon the 
Supreme Court of the United States to meddle with the judgments of 
this court in a case of this kind . 43 

Counsel for Martin based much of their argument on the ground of 
expediency. If the appellate power of the federal courts be denied, said 
they, the general government will be deprived of an effective means of 
executing its laws and treaties; there would be no uniformity in the 
decisions relating to federal powers; and hence the power was necessary 
for the preservation of the union. To these arguments the judges re- 
plied that the weakness in federal law enforcement and dangers to the 
peace and tranquillity of the union were not sufficient to warrant the 
extension of federal judicial powers to fields not specifically granted by 
the Constitution. 

Following the separate opinions of the judges, it was declared that: 

The court is unanimously of opinion, that the appellate power of the Supreme Court 
of the United States does not extend to this court, under a sound construction of the 
Constitution of the United States; — that so much of the 25th section of the act of 
Congress, to establish the judicial courts of the United States, as extends the appellate 

42 3 Dallas 467 (1798) 

48 William E. Dodd regards Roane’s paper as “a political manifesto designed to ad- 
vance the cause of state sovereignty and to arouse hostility towards Marshall, who 
seemed still to dominate the Court. Public discussion was at once aroused and the local 
court was fully sustained in its refusal to honor the mandamus. John Taylor of Caroline 
took up his pen once more on behalf of state rights and the Enquirer ‘thundered* 
against the great Chief Justice who was again proving false to the ‘ancient dominion.* ** 
“Chief Justice Marshall and Virginia, 1813-1821,** Amer. Hist. Rev. (July, 1907), XII: 
776 . 779 - 

Roane wrote to Jefferson about submitting his opinion in Martin v. Hunter's Lessee 
to James Monroe, and said, “He seemed entirely to concur in my conclusion, it strength- 
ened the claim of his paper to your inspection. I was, therefore, highly satisfied, when, 
on my return, he offered to send it to you.** When Jefferson commended Roane’s opin- 
ion, he wrote: “I am much flattered and gratified by the result of your letter: flattered 
by the very civil manner in which you are pleased to speak of my humble labors; and 
gratified to find that I have not erred, in the great principles at least, on which the 
question seems to turn.** Branch Historical Papers (June, 1905), II: 131, 132. 
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jurisdiction of the Supreme Court to this court, is not in pursuance of the Constitution 
of the United States; that the writ of error in this case was improvidently allowed under 
the authority of that act; that the proceedings thereon in the Supreme Court were 
coram non judice in relation to this court; and that obedience to its mandate be de- 
clined by this court. 44 

This has been called “the first ‘pass at arms’ between the Virginia school 
of states-rights advocates and the great Chief Justice,”— Marshall and 
Story sought to sustain the position that a state was subordinate to the 
union; whereas Roane and the other state judges supported the view 
that a state could refuse obedience to the national authority . 45 

Judge Tucker, arguing on behalf of Hunter on his third appeal to 
the Supreme Court, agreed that the Supreme Court had all the inciden- 
tal authority necessary to carry into effect the powers expressly given by 
the Constitution, but believed that this authority could not extend to 
the exercise of any power inconsistent with the whole genius, spirit, and 
tenor of the Constitution. The whole scheme of the Constitution aims 
to secure action on the citizens of the United States at large, and not on 
the state authorities . 48 

Justice Story delivered the opinion of the Court which has been called 
“the keystone of the whole arch of federal judicial power .” 47 The ques- 
tions involved were, he admitted, of great importance and delicacy— 
“perhaps it is not too much to affirm, that, upon their right decision, rest 
some of the most solid principles which have hitherto been supposed 
to sustain and protect the Constitution itself.” He commented on the 
great learning and ability of the members of the state supreme court 
whose judgment was under review and then turned to what were called 
“some preliminary considerations.” The Constitution of the United 
States, in his opinion, 

was ordained and established, not by the States in their sovereign capacities, but 
emphatically, as the preamble of the Constitution declares, by “the people of the 
United States.” There can be no doubt, that it was competent to the people to invest 
the general government with all the powers which they might deem proper and neces- 
sary; to extend or restrain these powers according to their own good pleasure, and to 
give them a paramount and supreme authority. As little doubt can there be, that the 
people had a right to prohibit to the States the exercise of any powers which were, 
in their judgment, incompatible with the objects of the general compact; to make 
the powers of the state governments, in given cases, subordinate to those of the Nation, 
or to reserve to themselves those sovereign authorities which they might not choose to 
delegate to either. The Constitution was not, therefore, necessarily carved out of the 

44 4 Mumford 58, 59. 

46 Dodd, op. cit., p. 779. 

46 Martin v. Hunter's Lessee, 1 Wheaton 304, 316 (1816). 

47 Charles Warren, The Supreme Court in United States History (Boston, 1922), I: 449. 
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existing state sovereignties, nor a surrender of powers already existing in state in- 
stitutions. . . . 

The government, then, of the United States can claim no powers which are not 
granted to it by the Constitution, and the powers actually granted must be such as are 
expressly given, or given by necessary implication. On the other hand, this instru- 
ment, like every other grant, is to have a reasonable construction, according to the 
import of its terms; and where a power is expressly given in general terms, it is not 
to be restrained to particular cases, unless that construction grows out of the context 
expressly, or by necessary implication. The words are to be taken in their natural and 
obvious sense, and not in a sense unreasonably restricted or enlarged. 48 

Quoting the sections of the Constitution defining the jurisdiction of 
the federal courts. Story said this “is the voice of the whole American 
people, solemnly declared, in establishing one great department of that 
government which was, in many respects, national, and in all, supreme. 
It is a part of the same instrument which was to act not merely upon 
individuals, but upon States; and to deprive them altogether of the exer- 
cise of some powers of sovereignty, and to restrain and regulate them in 
the exercise of others .” 49 

Without lower courts, some of the express provisions of the Constitu- 
tion could not be carried into effect, as, for example, punishment of 
crimes against the United States and suits between citizens of different 
states. Hence, Story declared: “The judicial power must, therefore, be 
vested in some court by Congress; and to suppose that it was not an obli- 
gation, binding on them, but might, at their pleasure, be omitted or 
declined, is to suppose that, under the sanction of the Constitution, they 
might defeat the Constitution itself; a construction which would lead to 
such a result cannot be sound.” 

The jurisdiction of the federal courts. Story insisted, includes cases 
arising under the Constitution, laws, and treaties of the United States 
and does not depend upon the nature of the parties to the suits. It is the 
case— not the court— that predicates a basis for the appellate jurisdiction. 
Referring to the reasoning of the state judges. Story observed: 

It has been argued, that such an appellate jurisdiction over state courts is inconsistent 
with the genius of our governments, and the spirit of the Constitution. That the latter 
was never designed to act upon state sovereignties, but only upon the people, and that 
if the power exists, it will materially impair the sovereignty of the States, and the in- 
dependence of their courts. We cannot yield to the force of this reasoning. ... It is a 
mistake, that the Constitution was not designed to operate upon the States, in their 
corporate capacities. It is crowded with provisions which restrain or annul the sover- 
eignty of the States in some of the highest branches of their prerogatives. . . . The 
courts of the United States, can, without question, revise the proceedings of the execu- 
tive and legislative authorities of the States, and if they are found to be contrary to 

48 1 Wheaton 324-326. 

"JWd.* p.328. 
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the Constitution, may declare them to be of no legal validity. Surely, the exercise of 
the same right over judicial tribunals is not a higher or more dangerous act of 
sovereign power. 50 

The arguments of policy and expediency which were urged by counsel 
on behalf of Martin in the state court were cogently stated and approved 
by Story. Appellate power claimed by the Supreme Court was necessary 
to assure uniformity in the decisions relating to federal laws and treaties, 
for the purposes of the Constitution would be carried out inadequately 
if the federal courts could act only on parties and not on the states. On 
the whole. Story concluded “that the appellate power of the United 
States does extend to cases pending in the state courts; and that the 25th 
section of the Judiciary Act, which authorizes the exercise of this juris- 
diction in the specified cases, by a writ of error, is supported by the letter 
and spirit of the Constitution. We find no clause in that instrument 
which limits this power; and we dare not interpose a limitation where 
the people have not been disposed to create one.” 51 The judgment of the 
court of appeals of Virginia was reversed and the judgment of the district 
court at Winchester affirmed. 

Justice Johnson, concurring, observed that “the Court disavows all 
intention to decide on the right to issue compulsory process to the state 
courts; thus leaving us, in my opinion, where the Constitution and laws 
place us— supreme over persons and cases, as far as our judicial powers 
extend, but not asserting any compulsory control over the state tri- 
bunals.” 52 

He conceded that “the general government must cease to exist when- 
ever it loses the power of protecting itself in the exercise of its constitu- 
tional powers,” but, on the other hand, he was “persuaded that the 
American people can no longer enjoy the blessings of a free government, 
whenever the state sovereignties shall be prostrated at the feet of the 
general government, nor the proud consciousness of equality and secu- 
rity, any longer than the independence of judicial power shall be main- 
tained consecrated and intangible, that I could borrow the language of 
a celebrated orator, and exclaim, ‘I rejoice that Virginia has resisted.' ”" 

Deprecating the extreme position taken by the Virginia court, Johnson 
raised the query, “are then, the judgments of this Court to be reviewed 
in every court of our Union?” The authority of the Supreme Court of the 
United States, he thought, should rest, not upon supremacy over state 
tribunals, but as “a superior claim upon the comity of the state tribunals.” 

80 1 Wheaton 324-344. 

51 Ibid., p. 351. 

^Ibid., p. 362. 

68 Ibid., p. 363. 
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“It is enough, at present,” Johnson thought, 

to have shown that Congress has not asserted, and this Court has not attempted, to 
exercise that kind of authority in personam , over the state courts, which would place 
them in the relation of an inferior responsible body, without their own acquiescence. 
And I have too much confidence in the state tribunals, to believe that a case ever will 
occur in which it will be necessary for the general government to assume a controlling 
power over these tribunals. ... I flatter myself that the full extent of the constitutional 
revising power may be secured to the United States, and the benefits of it to the indi- 
vidual, without ever resorting to compulsory or restrictive process upon the state 
tribunals. 54 

The language of the two opinions of Story in the Fairfax controversy 
follows so closely the main lines of Marshall's reasoning that it has been 
claimed that Marshall wrote the opinions. Whether or not there is any 
truth in this contention. Story wrote in 1831 that Marshall “concurred 
in every word” of his second opinion. 55 In the minds of the Federalists 
this opinion was as necessary and as appropriate an answer to the New 
England doctrines of State rights and secession as was Marshall's reply 
to the Republican attack on the Judiciary in 1802. 

The Republicans condemned Story for his nationalist principles of 
constitutional interpretation. William E. Dodd calls Judge Roane's 
opinion in the Virginia court “a political manifesto to advance the cause 
of state sovereignty.” On the other hand. Story’s opinion was a political 
manifesto under the cloak of constitutional interpretation, the purpose 
of which was to advance the cause of federalism and nationalism. It is 
true, of course, that with certain Federalist assumptions or presupposi- 
tions, such as the presumed design of the Constitution to establish a 
sovereign nation with federal supremacy over the states and the proposed 
superiority of the Judiciary in interpreting the Constitution, the lan- 
guage of the document could be construed to grant the authority to the 
federal courts for which Story and Marshall were contending. But start- 
ing with different assumptions and interpreting the course of American 
history to date, together with the express provisions of the Constitution 
and its amendments, the decision of the Virginia supreme court could 
just as readily be sustained. At bottom the issue was one of politics and 
expediency rather than law. Was it preferable to have a federation or 
a confederation of states? 

The Republicans rallied around Roane and made a political issue of 

54 1 Wheaton 376, 382. 

56 Story, Life and Letters, II: 49. Warren thinks that Story’s opinion was entirely in 
accord with the nationalist views he had espoused and that “it was the Federalist law 
breakers and traitors of New England who produced the decision in Martin v. Hunter’s 
Lessee, and not the pressure of Marshall’s influence.” The Supreme Court in United 
States History, I: 453. 
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his opinion. The Federalists as strongly supported Story, defending, they 
insisted, the patriotic cause of national unity. It was a Court predomi- 
nantly Republican— five Republicans and one Federalist— that decided 
against Hunter and the state of Virginia, but the Republican members 
of the Bench had given evidence in previous cases that on the issue of 
nationalism versus State rights they were ready to follow in the footsteps 
of Marshall, even though they did so with some hesitation and, as John- 
son expressed it, with misgivings about the meddling of the Court in such 
grave political controversies. Men were beginning to catch a glimpse of 
the fact that the conflict between the Supreme Court and the court of 
appeals of Virginia was a phase of an underlying issue which judicial 
pronouncements alone could not settle. When the Supreme Court at- 
tempted to settle a grave political question— the status of slaves— in the 
Dred Scott Case it was severely criticized, but was it not as clearly par- 
ticipating in the settlement of a political controversy in the efforts to 
resolve the conflicting claims over the location of sovereignty between 
the states and the nation? 

When it was held, in an opinion delivered by Chief Justice Marshall,® 8 
that the phrase, “any person or persons on the high seas,” in the Piracy 
Act of 1790, was intended not to apply to persons on board any vessel 
belonging exclusively to subjects of a foreign state, John Quincy Adams 
thought that the Supreme Court, by a decision founded upon captious 
subtleties, cast away the jurisdiction which a law of Congress had given. 
“Their reasoning,” he maintained, “is a sample of judicial logic— disin- 
genuous, false, and hollow— a logic so abhorrent to my nature that it gave 
me an early disgust to the practice of law, and led me to the unalterable 
determination never to accept a judicial office. In this case, if human 
language means anything. Congress had made general piracy, by whom- 
soever and wheresoever upon the high seas committed, cognizable by the 
Circuit Court.”® 7 

The interpretation of the twenty-fifth section of the Judiciary Act of 
1789 was involved again in the case of Gelston v. Hoyt.* 8 Revenue officers 
were being sued for damages for seizing a vessel by the order of President 
Madison in the enforcement of the federal neutrality laws. The case, it 
was contended, could not be removed to the Supreme Court of the 
United States, because it had been decided in the state court in favor of 

“United States v. Palmer, 3 Wheaton 610 (1818). For a different interpretation of 
this phrase by Justice Story, speaking for the Court, see United States v. Smith, 5 
Wheaton 153 (1820). 

57 Memoirs of John Quincy Adams, ed. by Charles Francis Adams (Philadelphia, 1875), 
IV: 363. 

“ 3 Wheaton 246 (1818). 
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Hoyt, affirmed by the court of errors, and transmitted to the Supreme 
Court to enforce the decree, and the record was no longer in the posses- 
sion of the court of last resort. 

The Judiciary Act, said Story in rendering the opinion of the Court, 
allows the person who thinks himself aggrieved by the decision of any 
inferior court five years, within which time he may sue out his writ of 
error, and bring his cause into this Court. The same time limit applies 
to judgments and decrees of a state court in cases within the jurisdiction 
of the Supreme Court. The constitutional jurisdiction of the Courts of 
the union cannot be affected by any regulation which a state may make 
for its own judicial system. 

The writ being properly granted. Story held that the Courts of the 
United States have exclusive jurisdiction over questions of forfeiture in 
the application of federal laws. Since the statute under which the revenue 
officers acted provided only that the President may employ the land and 
naval forces in the detention and the taking possession of ships, the presi- 
dential instructions to civil officers to accomplish the same purpose was 
unauthorized by law. The argument of the Attorney General that the 
policy of the law is “to throw its shield over officers while acting under 
fair and honest convictions” did not seem to warrant, said the Court, 
giving protection to the officers who, in following the instructions of the 
President, had acted illegally. Having demonstrated, in certain respects 
at least, its superiority over the Legislative branch of the government, 
the Court was asserting a similar superiority over the Executive branch, 
particularly in the way of requiring the President and his subordinates 
to act in accord with its interpretation of the letter of the Constitution 
and statutes. But the act reestablishing a national bank brought to the 
Court the greatest constitutional issue since the establishment of the 
federal government in 1789. 

The Contest with Maryland over the Taxation of the 
National Bank 

The national bank’s charter, having expired in 1811, was not renewed 
because of the objections raised on constitutional grounds— objections 
in which Jefferson and Madison concurred. Madison, agreeing with the 
views expressed by Jefferson, had opposed Hamilton’s proposal to estab- 
lish a national bank on the ground that Congress was not granted the 
authority to charter such an institution. But Congress and President 
Washington ignored their objections and a national bank was organized 
and set into operation. The Republicans frequently objected to the 
establishment of the bank on practical and political as well as constitu- 
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tional grounds. 8 * But financial difficulties during the War of 1812 and 
thereafter led the President and Congress to establish a second national 
bank in 1816. 80 The Republicans now regarded the consideration of the 
constitutional question as a “useless consumption of time/' whereas the 
Federalists, led by Daniel Webster, opposed the bank bill. It was freely 
admitted that the force of circumstances had led to the change of opin- 
ions on the bank issue. President Madison declared that he regarded 
the constitutional issue as settled “by repeated recognitions ... of the 
legislative, executive, and judicial branches of the government, accom- 
panied by indications ... of a concurrence of the general will of the 
nation.” Such evidence of the public judgment, he thought, necessarily 
superseded individual opinions. 61 

The second Bank of the United States had an inauspicious beginning. 
Established to check bank inflation, the new institution became the 
center of spectacular inflation in its own stock. In August, 1818, the bank 

“The sentiment which had become widespread is indicated by the resolutions 
adopted by the legislatures of Pennsylvania and Virginia. It was resolved by the 
legislature of Pennsylvania that “the people of the United States by the adoption of 
the federal Constitution established a general government foi special purposes, reserv- 
ing to themselves respectively, the rights and authorities not delegated in that instru- 
ment. To the compact thereby created, each State acceded in its character as a State, 
and is a party. The act of union thus entered into being to all intents and purposes a 
treaty between sovereign States, the general government by this treaty was not con- 
stituted the exclusive or final judge of the powers it was to exercise; for if it were so 
to judge then its judgment and not the Constitution would be the measure of its 
authority. 

“Should the general government in any of its departments violate the provisions of 
the Constitution, it rests with the States, and with the people, to apply suitable 
remedies.” Resolutions against the Bank, January 11, 1811. Senate Journal of Penn- 
sylvania, 1810-11, pp. 92, 93, 104, 105. See Amer. State Papers, Finance, II: 467. 

The legislature of Virginia resolved on January 22, 1811, that “this assembly are 
deeply impressed with the conviction that the original grant of that charter was un- 
constitutional; that Congress have no power whatever to renew it; and that the 
exercise of such a power would be not only unconstitutional, but a dangerous en- 
croachment on the sovereignty of the States.” Acts of Virginia, 1811-12, pp. 143-152. 

60 In his veto of a bank bill passed in 1814, Madison indicated his willingness to 
waive the question of the constitutional authority of the legislature to establish a bank 
“as being precluded in my judgment by repeated recognitions, under varied circum- 
stances, of the validity of such an institution in acts of the legislative, executive, and 
judicial branches of the government, accompanied by indications in different modes, 
of a recurrence of the general will of the nation.” James D. Richardson, A Compilation 
of the Messages and Papers (Washington, 1911), I: 555. 

* Letters and other Writings of James Madison (Cong, ed., 1865), IV: 211. Madison 
explained in 1831 his change of opinion on the constitutionality of the national bank 
bill. My abstract opinion of the text of the Constitution had not changed, said he, but 
my assent was given “in pursuance of my early and unchanged opinion, that, in the 
case of a Constitution as of a law, a course of authoritative expositions sufficiently 
deliberate, uniform, and settled, was an evidence, of the public will necessarily over- 
ruling individual opinions.” Writings (Hunt ed.). IX: 442, 443. 
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decided upon a policy of contraction which resulted in the suspension of 
specie payments by many banks. Agitation against the bank led to a 
Congressional investigation which revealed mismanagement and dishon- 
est practices. About the time the case of McCulloch v. Maryland was on 
its way to the Supreme Court, a movement was under way to repeal the 
bank charter." Through mismanagement and the exercise of undue con- 
trol over state banks, the new national bank faced a hostile public senti- 
ment, particularly in the states of the West and the South. Legislation 
was enacted to prevent the effective operation of the bank in Georgia, 
Indiana, Illinois, Kentucky, Maryland, North Carolina, and Ohio. The 
acts of Maryland and Ohio finally came to the Supreme Court for adju- 
dication. It was the Maryland act levying a stamp tax on all notes issued 
by banks chartered outside the state that raised the constitutional issue 
of McCulloch v. Maryland ." 

Arguing for the bank, Webster thought that since all branches of the 
government had been, for nearly thirty years, acting on the view that 
the federal government had authority to establish a national bank, it 
would seem to be too late to question the exercise of this authority. 
Hamilton's argument in support of a national bank was cited in detail 
in accordance with which Congress was warranted in using “all proper 
and suitable means, not specially prohibited" in carrying out the express 
grants of power made in the Constitution. Hopkinson, for the state, 
contended that whereas the first national bank act was probably un- 
warranted by the Constitution, the conditions which were regarded as 
rendering necessary at that time the establishment of a national bank 
institution no longer existed. It was claimed also on behalf of the state 
that even if the authority to establish a national bank was conceded, 
both the state and federal governments had concurrent power to tax such 
agency. Luther Martin, also supporting the cause of the state, said the 
real question before the Court was whether by interpretation powers 
now could be engrafted upon the Constitution which were disclaimed by 
the makers and which, “if they had been fairly avowed at the time, would 
have prevented its adoption." 

Chief Justice Marshall, who was expected to take up the work of “ad- 
ministering" the Constitution along the lines laid down by Hamilton," 
rendered the opinion of the Court," in which all of the justices including 

82 Samuel Rezneck, “The Depression of 1819-22, A Social History,” Amer. Hist. Rev . 
(Oct., 1933), XXXIX: 29. 

88 4 Wheaton 316 (1819). 

84 Cf. James Truslow Adams, The Living Jefferson (New York, 1936), p. 301. 

“This opinion, thinks William Draper Lewis, was perhaps “the most celebrated 
judicial utterance in the annals of the English speaking world.*’ Great American 
Lawyers (Philadelphia, 1907), II: 363. 
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the five Republican members concurred. The opinion was delivered 
three days after the extensive arguments of counsel had been concluded. 
It is not unlikely, therefore, that much of this political state paper was 
written before the argument took place before the Court. Beveridge re- 
gards it as reasonably probable that at least the framework of the opinion 
was written in Richmond during the summer, autumn, and winter of 
1818-1819“ 

As was his custom when issues of grave political import were involved, 
Marshall began by the making of assumptions on seriously contested 
points which resolved the questions in dispute in favor of the federal 
government. The contention frequently asserted by the states, particu- 
larly from 1810 to 1816, that the Supreme Court did not have jurisdiction 
in such a case was denied with the following comment: 

The Constitution of our country, in its most interesting and vital parts, is to be con- 
sidered; the conflicting powers of the government of the Union and of its members, as 
marked in that Constitution, are to be discussed; and an opinion given, which may 
essentially influence the great operations of the government. No tribunal can approach 
such a question without a deep sense of its importance, and of the awful responsibility 
involved in its decision. But it must be decided peacefully, or remain a source of hostile 
legislation, perhaps of a hostility of a still more serious nature; and if it is to be so 
decided, by this tribunal alone can the decision be made. On the Supreme Court of 
the United States has the Constitution of our country devolved this important duty. 67 

Those defending the rights of the states had repeatedly asserted before 
the courts and in Congress that the Constitution as an instrument of 
government did not emanate from the people but resulted from the acts 
of sovereign and independent states. This may be regarded as the fun- 
damental assumption of the State rights party. Asserting the primary 
assumption to the contrary, Marshall admitted that the members of the 
federal Convention were elected by state legislatures and that the com- 
pleted document was referred back to the legislatures and then under 
their auspices adopted by conventions called in the states. 68 But, regard- 
less of this procedure, said Marshall, 

the government of the Union, then, ... is, emphatically, and truly, a government of 
the people. In form and in substance it emanates from them. Its powers are granted 
by them, and are to be exercised directly on them, and for their benefit. 

This government is acknowledged by all to be one of enumerated powers. . . . That 

68 The Life of John Marshall, IV: 290. According to Beveridge, John Marshall in this 

case, “rose to the loftiest heights of judicial statesmanship It is . . . among the very 

first of the greatest judicial utterances of all time.” Ibid., pp. 280, 289. 

87 4 Wheaton 400, 401 (1819). 

68 “They [the people, Marshall maintained] acted upon it, in the only manner in 
which they can act safely, effectively, and wisely on such a subject, by assembling in 
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principle is now universally admitted. But the question respecting the extent of the 
powers actually granted, is perpetually arising, and will probably continue to arise, 
as long as our system shall exist. ... If any one proposition could command the uni- 
versal assent of mankind, we might expect it would be this — that the government of 
the Union, though limited in its powers, is supreme within its sphere of action. This 
would seem to result necessarily from its nature. It is the government of all, its powers 
are delegated by all, it represents all, and acts for all. 60 

The discouraging situation, so far as those defending State rights are 
concerned, was commented upon by Marshall when he noted that though 
any one state may be willing to control the operations of the federal 
government, no state is willing to allow others to control them. “The 
government of the United States, then,” he asserted, “though limited in 
its powers, is supreme; and its laws, when made in pursuance of the 
Constitution form the supreme law of the land ‘anything in the Consti- 
tution or laws of any state to the contrary notwithstanding/ ” 70 

Though the power to establish a national bank was not expressly 
granted to the federal government, Marshall pointed out the broad and 
significant grants of power to Congress, and then observed that “a gov- 
ernment, entrusted with such ample powers, on the due execution of 
which the happiness and prosperity of the Nation so vitally depends, 
must also be entrusted with ample means for their execution. The power 
being given, it is the interest of the Nation to facilitate its execution. 
It can never be their interest, and cannot be presumed to have been their 
intention, to clog and embarrass its execution by withholding the most 
appropriate means .” 71 

When it was argued that the creation of a corporation appertains to 
sovereignty and that the power necessarily belonged to the states, Mar- 
shall answered with the familiar dual or divided sovereignty theory 
prevalent during the days when the Constitution was being drafted. In 
America, he said, “the powers of sovereignty are divided between the 
government of the Union and those of the States. They are each sover- 
eign, with respect to the objects committed to it, and neither sovereign 
with respect to the objects committed to the other .” 72 

The attorneys for the state adopted the Jeffersonian interpretation of 
the clause authorizing Congress to enact laws “which shall be necessary 

convention. It is true, they assembled in their several States — and where else should 
they have assembled? No political dreamer was ever wild enough to think of breaking 
down the lines which separate States, and of compounding the people into one com- 
mon mass. Of consequence when they act, they act in their States. But the measures 
they adopt do not, on that account, cease to be the measures of the people themselves, 
or become the measures of state governments.” 4 Wheaton 403 (1819). 

69 Ibid., pp. 404, 405. 71 Ibid., p. 408. 

70 Ibid., pp. 405, 406. 72 Ibid., p. 410. 
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and proper for carrying into execution the foregoing powers,” namely, 
that only such additional powers were conferred by this provision as 
were “absolutely” necessary for the execution of the powers expressly 
granted to Congress. This interpretation could not be adopted, insisted 
Marshall, without “confiding the choice of means to such narrow limits 
as not to leave it in the power of Congress to adopt any which might be 
appropriate, and which were conducive to the end. This provision is 
made in a Constitution intended to endure for ages to come, and, con- 
sequently, to be adapted to the various crises of human affairs .” 78 

Then, adopting outright the Hamiltonian method of interpreting fed- 
eral powers and using Hamilton's language when he argued in defense 
of the first national bank act, Marshall concluded: 

The result of the most careful and attentive consideration bestowed on this clause is, 
that if it does not enlarge, it cannot be construed to restrain the powers of Con- 
gress. ... If no other motive for its insertion can be suggested, a sufficient one is found 
in the desire to remove all doubts respecting the right to legislate on that vast mass of 
incidental powers which must be involved in the Constitution, if that instrument be 
not a splendid bauble. 

We admit, as all must admit, that the powers of the government are limited, and 
that its limits are not to be transcended. But we think the sound construction of the 
Constitution must allow to the national legislation that discretion, which will enable 
that body to perform the high duties assigned to it, in the manner most beneficial 
to the people. Let the end be legitimate, let it be within the scope of the Constitution, 
and all means which are appropriate, which are plainly adapted to that end, which 
are not prohibited, but consist with the letter and spirit of the Constitution, are 
constitutional. 74 

The famous doctrine of implied prohibitions as an essential feature of 
the federal system of the United States was then announced, as follows: 

That the power to tax involves the power to destroy; that the power to destroy may 
defeat and render useless the power to create; that there is a plain repugnance, in 
conferring on one government the power to control the constitutional measures of 
another. . . . 

The Court has bestowed on this subject its most deliberate consideration. The 
result is a conviction that the States have no power, by taxation or otherwise, to retard, 
impede, burden, or in any manner control, the operations of the constitutional laws 
enacted by Congress to carry into execution the powers vested in the general govern- 
ment. This is, we think, the unavoidable consequence of that supremacy which the 
Constitution has declared. 75 

Conceding that the exemption of a federal instrumentality from state 
taxation was not expressly provided for in the Constitution, Marshall 
found that the prohibition was sustained “on a principle which so en- 

78 4 Wheaton 415. 

74 Ibid., pp. 420, 421. 

m Ibid., pp. 431, 436. 



The Nationalistic Theory of Interpretation 357 

tirely pervades the Constitution, is so intermixed with the materials 
which compose it, so interwoven with its web, so blended with its texture, 
as to be incapable of being separated from it without rending it into 
shreds.” 7 * 

Recognizing the political nature and significance of Marshall's opin- . 
ion, Beveridge maintains that the cause before the Supreme Court was 
not merely a controversy between McCulloch and the state of Maryland 
but that it was primarily the cause of nationalism versus localism. From 
this standpoint Marshall's opinion was regarded in the nature of a reply 
to the challenge of the Virginia Republicans as manifested in the case of 
Martin v. Hunter's Lessee . “In effect," says Beveridge, “John Marshall 
thus rewrote the fundamental law of the Nation; or, perhaps it may be 
more accurate to say that he made a written instrument a living thing, 
capable of growth, capable of keeping pace with the advancement of 
the American people and ministering to their changing necessities ." 77 
Indicating his bias toward nationalistic doctrines, Justice Story com- 
mended in the highest terms the argument of William Pinkney for the 
bank. Writing to Pinkney, he praised him for speaking “like a great 
statesman and patriot, and a sound constitutional lawyer. All the cob- 
webs of sophistry and metaphysics about state rights and state sover- 
eignty he brushed away with a mighty besom ." 78 

The reaction to the decision was along sectional and political lines. 
The North and East applauded; the South and the West denounced it 
bitterly. Niles in his Weekly Register and Spencer Roane led the attack 
in Virginia. 7 ® Niles thought a deadly blow had been struck at the sover- 
eignty of the states “from a quarter so far removed from the people as 
to be hardly accessible to public opinion .” 80 In communications to the 
Richmond Znquirer , Roane, again basing his argument on the principles 
formulated in the Kentucky and Virginia Resolutions, declared that if 
Marshall's view was sustained, the “rights and freedom of the people of 
the States” were lost and that to prevent the tendencies toward consoli- 
dation Virginia might have to appeal to force. Roane complained that 
a Supreme Court which was supposed to be Republican had become the 

78 Ibid., pp. 425, 426. 

77 The Life of John Marshall, IV: 304, 308. 

78 Life and Letters, I: 324, 325. 

79 Roane has been criticized for his purported change of opinion relating to judicial 
review. In 1793 Roane said: “I now think the judiciary may and ought not only to 
refuse to execute a law expressly repugnant to the constitution; but also one which 
is, by plain and natural construction, in opposition to the fundamental principles 
thereof." Kamper v. Hawkins, 1 Va. Cases 35, 36. But Roane's argument was directed 
against the finality which the Federalists usually claimed for such decisions. 

80 Weekly Register, XVI: 41, 44. 
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bulwark of “a New Federalism /’ 81 He presented in cogent and effective 
form the State rights doctrines as opposed to the political principles of 
federalism and nationalism and, since these doctrines are often inade- 
quately considered by historians, a summary of his argument with appro- 
priate extracts appears indispensable to an understanding of subsequent 
developments in the process of constitutional interpretation. 

Referring to the announcement that the decision of the Supreme 
Court was unanimous, Roane observed: “We are not informed whether 
this whole Court united in the course of reasoning adopted by the Chief 
Justice, nor whether they all accorded in the various positions and prin- 
ciples which he advanced. ... I confess, that as a citizen, I should have 
been better pleased to have seen the separate opinions of the Judges. The 
occasion called for seriatim opinions .” 82 

Roane’s position was well stated in the following extract: 

There are two principles advocated and decided on by the Supreme Court, which 
appear to me to endanger the very existence of states rights. The first is the denial 
that the powers of the federal government were delegated by the States; and the 
second is, that the grant of powers to that government, and particularly the grant of 
powers “necessary and proper” to carry the other powers into effect, ought to be con- 
strued in a liberal, rather than a restricted sense. Both of these principles tend directly 
to consolidation of the States, and to strip them of some of the most important at- 
tributes of their sovereignty. If the Congress of the United States should think proper 
to legislate to the full extent upon the principles now adjudicated by the Supreme 
Court, it is difficult to say how small would be the remnant of power left in the hands 
of the state authorities. 88 

Marshall’s opinion on the first point was then declared to be erroneous, 
for the several states delegated to the federal government the powers 
which it possesses, and they are parties to the compact. Each state, he 
maintained, was an independent political society. The Constitution was 
not binding on any state without its own free and voluntary consent. 
The states “gave birth to the Constitution; they support its existence, 
and they alone are capable of reforming or changing its form and sub- 
stance, and yet we are informed by a solemn adjudication that its powers 
are not derived from that source, and consequently, that they are not 
parties to it .” 84 

With reference to the contention that the Supreme Court was the ulti- 

81 Dodd, op. cit., pp. 780, 781, and Branch Historical Papers (June, 1905), II: 1, 76, 1 18. 

“■ Branch Historical Papers (June, 1905), II: 51, 52. Marshall’s opinion, thought 
Roane, “is very able everyone must admit. This was to have been expected, proceeding 
as it does from a man of the most profound legal attainments, and upon a subject which 
has employed his thoughts, his tongue, and his pen, as a politician, and an historian 
for more than thirty years.” 
p. 53. 

“Ibid., p. 55. 
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mate authority or umpire to decide controversies between the states and 
the United States, Roane replied that it was impossible to conceive 

that the right of the state governments to protest against, or to resist encroachments 
on their authority is taken away, and transferred to the federal Judiciary, whose power 
extends to all cases arising under the Constitution; that the Supreme Court is the 
umpire to decide between the States on the one side, and the United States on the 
other, in all questions touching the constitutionality of laws, or acts of the Executive. 
There are many cases which can never be brought before that tribunal, and I do 
humbly conceive that the States never could have committed an act of such egregious 
folly as to agree that their umpire should be altogether appointed and paid by the 
other party. The Supreme Court may be a perfectly impartial tribunal to decide 
between two States, but cannot be considered in that point of view when the contest 
lies between the United States and one of its members. 86 

Roane then cited the decisions of the Pennsylvania supreme court in 
Respublica v. Cobbett m and of the Virginia court of appeals in Hunter v. 
Martin 87 as approving his views. He also quoted freely from Madison’s 
report to the legislature of Virginia in 1799 on the constitutionality of 
the Alien and Sedition Acts. 88 

Turning to the second of Marshall’s principles, that the federal gov- 
ernment might exercise implied as well as express powers, Roane argued. 

The danger arising from the implied powers has always been seen and felt by the 
people of the States. Those who opposed the Constitution always apprehended, that 
the powers of the federal government would be enlarged so much by the force of 
implication as to sweep off every design of power from the state governments. The 
progress of the government from the commencement of it to this day, proves that their 
fears are not without foundation. To counteract this irresistible tendency in the federal 
government to enlarge their own dominion, the vigilance of the people and state 
governments should constantly be exerted. . . . 

Although every one admits that the government of the United States is one of limited 
powers; that it cannot exercise any, but such as are actually granted; yet so wide is 
the latitude given to the words " general welfare ” in one of these clauses, and to the 
word " necessary ” in the other, that it will (if the construction be persisted in), really 
become a government of almost unlimited powers. If such a consequence will neces- 
sarily result from the liberal construction which has been contended for, ought we 
not to recur to first principles, and change the Constitution? 8 ® 

Roane then contended that the use of the word “necessary” in the 
Constitution was not intended in the Hamiltonian sense as meaning 
“convenient, useful, or conducive to.” He thought it was clear that the 
intention of the Constitution was to confer on Congress the power of re- 
sorting to such means as were incidental to the express powers, that is, 

85 Branch Historical Papers (June, 1905), II: 56, 57. 

86 3 Dallas 473 (1798). 

87 4 Mumford 3 (1813). 

88 See above, pp. 169 ff. 

88 Branch Historical Papers (June, 1905), II: 63, 64. 
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to such means as directly and necessarily tend to produce the desired 
effect. It was pointed out that the opponents of the Constitution foretold 
that this clause would be construed into an unlimited commission to 
exercise every power which might be alleged to be necessary to the gen- 
eral welfare. But Madison treated that prophecy with contempt. He 
asked: “For what purpose could the enumeration of particular powers 
be inserted, if these and all others were meant to be included in the pre- 
ceding general power ?” 90 Notwithstanding this opinion, the prophecy of 
the opponents of the Constitution has turned out to be true. Two inter- 
pretations of the necessary and proper clause were then noted, first, that 
Congress had a right to pass any law the purpose of which was to provide 
for the general welfare, and, second. Congress might provide for the gen- 
eral welfare in all cases in which there might be an application of the 
money to be raised by taxes. Hamilton, as we have noted , 91 adopted the 
latter view and maintained that there were no limitations on the powers 
of Congress so far as the appropriation of money was concerned. The 
effect of either of these constructions was, according to Roane, to render 
nugatory the particular enumeration of powers. And since the decision 
of the Supreme Court in the bank case amounted in effect to the adoption 
of both of the above modes of enlarging federal powers by construction, 
Roane considered the result most unfortunate. As he saw it, a new 
method of amending the Constitution had been added to the ample ones 
provided in that instrument. He could see no substantial difference “be- 
tween an unlimited grant of power and a grant limited in its terms, but 
accompanied with unlimited means of carrying it into execution .” 92 

In another paper the principle of the grant of express powers to the 
federal government and the reservation of residuary powers to the states 
was examined. According to this principle, Roane insisted that it is in- 
cumbent upon those who seek to justify the exercise of a power by the 
federal government to prove that the power is granted or, to use Madi- 
son's phrase, is fairly incident to a granted power. And the incidental 
powers must be confined, as Jefferson contended, by the touchstone of 
“sheer necessity” or, as stated in The Federalist , “all powers indispen- 
sably necessary are granted by the Constitution.” In this sense the “neces- 
sary and proper” phrase added nothing to the powers before given to 
the general government. Marshall's trick of reasoning by which he sanc- 
tioned the interpretation which he regarded as politically desirable was 
then criticized. When Congress selects a means to carry out a granted or 

90 The Federalist (Ford ed.), pp. 268, 269. 

91 See above, p. 242. 

” Branch Historical Papers (June, 1905), II: 70-80. 
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implied power, the means selected, asserted Marshall, must be deemed 
appropriate and valid unless they are specifically prohibited by the Con- 
stitution. The burden of proof was thus placed upon those who attacked 
the validity of federal action. But such a method of interpretation was 
in direct contradiction to the view advanced in Madison's report that 
“it is incumbent on the general government to prove that the Constitu- 
tion grants the particular power. ,,#8 

The argument of policy and expediency as a justifiable basis for the 
extension of the powers of the federal government was not contro- 
verted, but Roane repeatedly argued that such extension should be made 
by amendments to the Constitution, and not by strained or loose in- 
terpretation of the general phrases of the written document. Roane 
disapproved the attitude which regarded the Constitution as a perfect 
instrument of government and then proposed to warp its language to 
accomplish the desired political ends. The men who made the Constitu- 
tion, he observed, did not consider it such a perfect instrument, as the 
amendments which they added indicated, and there was no reason why 
additional amendments could not be adopted if it appeared desirable 
that more extensive powers should be given to the national government. 

Taking the generally recognized and accepted meaning of “necessary 
and proper,” Roane asserted that the establishment of a bank is not 
peculiar or necessary to the execution of any of the granted powers. But 
the Supreme Court, adopting the Hamiltonian construction which had 
not been heard of since the time of the Alien and Sedition Laws, de- 
clared that “necessary” frequently means “convenient or useful” and that 
it sometimes means “conducive to.” Such a construction, Roane insisted, 
opened too wide a door to the powers of the national government. 

The most significant issue in the whole argument was, according to 
Roane, whether by the Constitution a federal or consolidated govern- 
ment was established. Though the general intention and language of the 
Constitution at the time of adoption was to set up a federal type of gov- 
ernment, the Supreme Court, Roane thought, had misinterpreted this 
design and now declared that a national or consolidated government had 
been formed through the adoption of the Constitution by the people and 
not by the states. Such reasoning had been refuted by Madison in the 
report of 1799 wherein it was asserted that the powers allotted to the 
general government were the result of a compact to which the states as 
sovereign entities were parties. Marshall's reference to “We, the people” 
in the preamble to the Constitution was regarded as preposterous so far 
as an extension of federal powers was concerned. Roane doubted whether 

98 Ibid,, p. 92-96. 
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the preamble was a part of the Constitution, but if it was a part of the 
document, he thought that the idea was long since exploded that such 
general language invested Congress with all powers conducive to the 
“general welfare.” The conclusion was arrived at by Roane that “our 
general government then, with due submission to the opinion of the 
Supreme Court, is as much a federal government, or a ‘league/ as was the 
former Confederation. The only difference is, that the powers of the gov- 
ernment are much extended,”* 4. 

Facing the possibility of disagreements over the interpretations of the 
terms of the compact, Roane observed that: “If the founders of our Consti- 
tution did not foresee the clashings between the respective governments, 
nor provide an impartial tribunal to decide them, it only affords another 
instance of the imperfection of the instrument; of which imperfection its 
authors themselves were most sensible.” The ground was laid for nulli- 
fication by adopting the language of the report of 1799 which held that 
in instances of infractions of the Constitution the states have a right to 
interpose to arrest the progress of the evil; for it is essential to the nature 
of compacts, that when resort can be had to no tribunal superior to the 
authority of the parties, the parties themselves must be the rightful judges 
whether the compact has been violated. Adopting Madison's views, it 
was contended that certain cases of usurpation could not be brought 
before the Judiciary and, even if they could, a subordinate department 
in one division of a federal government could not be “an impartial and 
competent judge.” Roane's views in this respect were well stated in a 
resolution of the Pennsylvania legislature relating to a national bank 
approved January 11, 1811. Pertinent extracts were quoted as follows: 

The people of the United States, by the adoption of the federal Constitution, estab- 
lished the general government, for specified purposes, reserving to themselves, respec- 
tively, the rights and authorities not delegated in that instrument. To the compact 
thereby created, each State acceded in its character as a State, and is a party, the United 
States forming as to it, the other party. The act of union thus entered into, being 
to all intents and purposes a treaty between sovereign States, the general government, 
by this treaty, was not constituted the exclusive or final judge of the powers it was to 
exercise; for if it were to so judge, then its judgment, and not the Constitution, would 
be the measure of its authority. Should the general government, in any of its depart- 
ments, violate the provisions of the Constitution, it rests with the States and with 
the people to apply suitable remedies. . . . 

From a careful review of the powers vested in the general government, they have 
the most positive conviction that the authority to grant charters of incorporation, 
within the jurisdiction of any State, without the consent thereof, is not recognized in 
that instrument, either expressly or by any warrantable implication . Therefore, re- 
solved, by the said house of representatives, of the said commonwealth of Pennsyl- 

94 Branch Historical Papers (June, 1905), II: 113. 
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vania, in general assembly met, that the senators of this State in the Senate of the 
United States, be and they are hereby, instructed, and the representatives of this 
State, in the House of Representatives of the United States, be and they are hereby, 
requested, to use every exertion in their power, to prevent the charter of the bank 
of the United States from being renewed, or any other bank from being chartered by 
Congress, designed to have operation within the jurisdiction of any State, without 
first having obtained the consent of the legislature of such State. 05 

Some of the Justices who joined in the opinion in the McCulloch Case 
were considered Republicans, but Roane noted that “if so, their works 
would lead me to believe that they have changed their politics, in thus 
changing, they have undergone the common fate attending the possession 
of power." The Supreme Court claimed the right, in effect, to change the 
government from a federal to a consolidated form and asserted that this 
important right and duty had been devolved upon it by the Constitution; 
but Roane raised the query: 

If there be a clause to that effect in the Constitution, I wish the Supreme Court had 

placed their finger upon it. I should be glad to see it set out haec verba When a 

right is claimed by one of the contracting parties to pass finally upon the rights or 
powers of another, we ought at least to expect to see an express provision for it. That 
necessity is increased, when the right is claimed for a deputy or department of such 
contracting party. The Supreme Court is but a department of the general government. 
A department is not competent to do that to which the whole government is inade- 
quate. The general government cannot decide this controversy, and much less can one 
of its departments. They cannot do it, unless we tread under foot the principle which 
forbids a party to decide his own cause. 98 

Following a summary of the points emphasized, Roane put his case be- 
fore the people; he did not invoke “revolutionary or insurrectionary 
measures." If the people could be made to understand the question, the 
force of public opinion, he thought, would rectify the evil. 

In Judge Roane's opinion the Supreme Court had no jurisdiction or 
authority to determine the bank case, but, having assumed jurisdiction, 
the Court decided the case wrongly. He admitted somewhat reluctantly 
that so far as the decision was concerned, there was nothing to do but to 
submit to the Court's construction of the Constitution, but he wished 
principally to “make war against the declaratory decision of the Supreme 
Court, giving Congress power to ‘bind us in all cases whatsoever.' ... I 
differ entirely from the Supreme Court when they say, that by that tri- 
bunal, alone, can the decision which they have made be made.” 

Roane sent copies of his articles to Jefferson, Madison, and Monroe. 
Madison and Monroe declined to express their opinions on the issues 
raised. Jefferson, however, strongly endorsed Roane's views character- 

05 Branch Historical Papers (June, 1905), II: 117, 118. "Ibid., p. 119. 
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izing the decision in the case of McCulloch v. Maryland as a usurpation." 
Thomas Ritchie contended that if Congress can select any means which 
it considers convenient, useful, or conducive to the execution of the speci- 
fied powers, and if the word “necessary” can thus be frittered away, then 
“we may bid adieu to the sovereignty of the States .” 98 He commended 
Roane’s articles as an exposure “of the alarming errors of the Supreme 
Court” and prophesied “whenever state rights are threatened or invaded, 
Virginia will not be the last to sound the tocsin.” 

Similar sentiments to those of Roane were presented by Mr. Stevenson 
of Richmond to the lower house of the Virginia legislature in the form 
of instructions which were to be forwarded to James Barbour and James 
Pleasants, Jr., the Virginia senators in Congress. Whatever diversity of 
opinion may have existed in the United States, Stevenson maintained 

that there were some principles of government, so sacred in themselves, and so sancti- 
fied by public sentiment, that they were not now to be brought into question. They 
had supposed, that of this character are the propositions, that the government of the 
United States is a government of limited and defined powers; that it has no authorities, 
except those expressly given, or such as are indispensable to carry into effect powers 
expressly delegated; and that all other rights and authorities are retained to the States 
respectively, or to the people. That this is the real character of the government of the 
Union, results not only from the express declarations of the Constitution itself; the 
avowed sentiment of those engaged in framing it; but also from the circumstances, 
under which it was established. 9 ® 

It was pointed out that the dangers of consolidation were foreseen by 
the opponents of the Constitution and were disavowed by its advocates 
when it was submitted in the state conventions. Without such emphatic 
disavowals the Constitution would lot have been adopted. But in the 
decision in McCulloch v. Maryland , the Supreme Court was undermin- 
ing the pillars of the Constitution and sapping the foundations and 
rights of the state governments . 100 Stevenson, in referring to this decision, 
said the general assembly of Virginia does not concede that the opinions 

97 Writings (Ford ed.), X: 140-142; also XII, Sept. 6, 1819. In the judgment of Charles 
Maurice Wiltse, there is a marked difference between Jefferson’s treatment of the Con- 
stitution in the proceedings for the purchase of Louisiana and Marshall's decisions 
giving a broad interpretation of the Constitution, for “Jefferson was not construing, 
but transcending, the Constitution for the public good, and the means were at hand 
for the public to accept or reject his judgment. Marshall was subverting the Constitu- 
tion for an end, which he knew in advance, the people would reject, were they given 
the opportunity.” The Jeffersonian Tradition in American Democracy (Chapel Hill, 
>935). P- >73- 

98 Cf. Richmond Enquirer, March 26, go; April 2, 13, 16, 23, 26, 30; June 11, 15, 18, 
22, 1819. 

99 Journal of the House of Delegates, Virginia, 1819, p. 56, and Niles’ Register, XVII: 
311 ff. These resolutions were not adopted, but they presented views in which many 
Republicans concurred. 

100 Journal of the House of Delegates, p. 37. 
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of the Supreme Court are conclusively binding on the states, since, in 
questions relating 

to the extent of the powers delegated to the general government, or retained to the 
States, in those great and important contests, which may arise upon the true con- 
struction of the compact, it must devolve on the parties, themselves, to judge of the 
infractions of it, whether occasioned by the legislature, the executive, or the judi- 
ciary. . . . This results from the plain consideration, that the parties to the federal 
compact were sovereign States, and that, with respect to the powers retained, the States 
are as sovereign as the United States are, as to those granted. It could never therefore 
have been the intention of the States to submit the extent of their authorities, and 
rights, to courts created by one party to the compact, which party has the appointment 
of judges; who, however enlightened and honest, could not be presumed, in a contest 
between rival authorities, to be exempt from that esprit de corps, to which all men 
may be, more or less, subject; and, who in relation to the diminution of duties, and 
increase of compensation, at least, are dependent on the very body whose acts, or au- 
thority, may be brought in question: Nor does the provision in the Constitution, that 
the judicial power shall extend to all cases arising under the Constitution, impair the 
force of the construction which is contended for. . . . However, this may relate to 
questions to be decided, as to the different departments of the government, it does not, 
and cannot, as this assembly believe, extend to questions which would amount to 
a subversion of the Constitution itself, by the usurpation of one contracting party or 
another. . . . The words are . . . “all cases arising under the Constitution,” plainly 
referring to the power of construction in cases which would be presented by the 
exercise of powefs transferred by the Constitution, and not to those great and para- 
mount considerations which, in their effects, may be subversive of all law, and all 
Constitutions. These general words, which also may be thus abundantly satisfied, 
ought not to receive a construction which violates great principles, and permits a party 
to be judge in its own cause. It would, moreover, be unreasonable and unjust to 
suppose, that if the framers of that glorious instrument intended to confer a power, 
so infinitely more transcendent than that vested in any other department of the gov- 
ernment, it would not have been given by an express and unequivocal delegation, 
rather than left to rest on doubtful or arbitrary implication. The change in the Con- 
stitution which took away, by an amendment, the power to sue a state in the courts 
of the United States, serves to mark, in a striking manner, the well-founded jealousy of 
the States, as to any infringement of their sovereign character, through the medium 
of the federal Judiciary; and to show that they have never meant to allow the courts of 
the United States to decide conclusively on their rights, under the compact, in cases 
of conflicting claims to power, then it may do, incidentally and collaterally, what it 
has been forbidden to do directly; and may arraign before it, and subject to its control, 
those very sovereignties which the amendment to the Constitution intended to place 
beyond its reach. And therefore, the general assembly denies to the Supreme Court 
of the United States the right to impair, or construe away the sovereign authorities 
reserved to the States or the people; and as that Court, in the decision alluded to, 
has attributed to itself, the sole power of deciding on the high questions, supposed 
to arise between the government of the Union and its members ... it is deemed highly 
important to communicate to you the sentiments of this assembly upon the subject. 

And the general assembly are more particularly induced to do so, because in their 
best and most deliberate judgment, the construction adopted by the Supreme Court 
is not only calculated to break down and destroy those barriers which the illustrious 
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framers of the Constitution were so solicitous to erect for the security of the people, 
and the preservation of the state sovereignties, but to change the whole character of 
the government itself; and to convert it from a limited and defined Constitution 
operating among sovereign States, united by a general compact into one great con- 
solidated government of undefined and unlimited powers. 101 

With a number of Supreme Court decisions in mind, the query was 
raised whether these opinions do not 

give to Congress a most alarming latitude of authority, to which no practical limits can 
be assigned? And do they not lay a foundation for administering government upon 
principles unacknowledged by the Constitution and unknown to the States and the 
people, at the time of its adoption? . . . Instead of conforming to the Constitution, 
may not Congress conform the Constitution to their own designs: and does not their 
power become unlimited and uncontrolled, if they are the only judges of its extent, 
and the only restrainers of its excess? In its exercise under the plea, that a law may 
be conducive to some one of the specified powers of the government, it may exercise 
what authority it pleases, which has the most remote tendency to promote the alleged 
object 102 

Recurring to the resolution adopted by the state of Virginia at the 
time of the ratification of the Constitution, that “every power not granted 
remains with the people, and at their will,” Stevenson maintained: 

This was the opinion of Virginia when called upon to ratify or reject the Constitution: 
Not only, therefore, is the construction now given sanctioned by opinions, contem- 
poraneous with the original discussion of the Constitution in Virginia, but it has since 
been regarded as sacred by the most enlightened statesmen and patriots in our coun- 
try; and as affording the only security against consolidation, and the only safeguard 
to the rights of the States. Thus we find this construction contended for, both before 
and after the adoption of the general government, by men who had been most con- 
cerned in the formation of the Constitution and persisted in since, it is believed, by 
a large majority of the people of this State. 103 

The general assembly was then urged to approve a resolution memo- 
rializing the members of Congress: 

1st. To procure an amendment to the Constitution of the United States, creating 
a tribunal for the decision of all questions, in which the powers and authorities of the 
general government and those of the States, where they are in conflict, shall be decided. 

2nd. To resist on every occasion all acts of legislation in the Congress of the United 
States, which attempt to exercise any power or authority, which is not either ex- 
pressly given to Congress by the Constitution, or which is not “necessary and proper” 

101 Journal of House of Delegates, pp. 57, 58. It was frequently asserted that “the 
extension of the federal judicial power to cases in law and equity, arising under the 
federal Constitution and laws, did not deprive the States of the inherent attribute of 
sovereignty to dispense justice to their people in these cases, nor expose their decisions 
in cases of law and equity to be annulled by the federal Judiciary.” Though it was 
admitted that under the Constitution controversies might arise between the political 
departments in relation to their powers, those controversies were regarded as not 
comprehended within the authority to try suits in law and equity. Daniel R. Goodloe, 
Federalism Unmasked, pp. 131 ff. 

102 Journal of the House of Delegates, p. 58. 


108 Ibid., pp. 58, 59. 
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to carry into effect the powers so expressly given; or any other powers vested by the 
Constitution in the government of the United States or any department, or officer 
thereof; and that, in construing the words “necessary and proper,” they be regulated 
by the construction herein before put on them, and also that given by the resolutions 
and report adopted by the general assembly of Virginia, at their sessions of 1798 and 
1799, which have been considered and are fully and entirely approved of by this 
assembly. 104 

An amendment to the preamble proposed by Mr. Morris and resolu- 
tions offered by Mr. Henderson having been defeated, the first resolution 
of Mr. Henderson, adopted by the vote of 138 to 16, was amended as 
follows: 

And they renew the expression of their opinion that the general government have no 
rightful authority, under the Constitution, to grant a charter of incorporation to a 
Bank of the United States: 

The General Assembly, therefore, influenced by these considerations, instruct you, 
as their Senators, and request the Representatives from this State in the Congress of 
the United States, to use their best efforts: 

1st. In procuring a declaratory amendment to the Constitution of the United States, 
which shall prohibit Congress from erecting or incorporating any bank, or other 
monied institution, except within the District of Columbia; and that every bank, or 
other monied institution, which shall be established by the authority of Congress, shall, 
together with its branches and offices of discount and deposit, be confined to the 
District of Columbia. 

The other resolutions were carried by large majorities. 105 A similar set 
of resolutions relating to the Missouri question was presented and 
adopted. In these sets of resolutions, claims Beveridge, “ran the intima- 
tion of forcible resistance to national authority. ,,10fl Fortunately for Mar- 
shall and the Federalist cause. General Jackson’s extreme measures in 
Florida turned the public interest away from the bank and the Court. 

For the Federalists, Justice Story, admitting that the Court was dealing 
with a political issue, expressed the prevailing sentiment. The case, he 
said, “excites great interest, and in a political view is of the deepest 
consequence to the Nation. It goes to establish the Constitution upon 
its great original principles. ” 1OT Webster thought the decision “admira- 
ble” and heard only universal praise. Republican papers throughout the 
West and South, however, continued to denounce the decision and the 
representatives in Congress from these states attempted to secure a con- 
stitutional amendment to confine the operations of the national bank 
to the District of Columbia. 

104 Journal of the House of Delegates, Virginia, p. 59. See also preamble and resolu- 
tions proposed by Mr. Archer and Mr. Baldwin, ibid., pp. 59-65, 85, 86. 

106 Ibid., pp. 178-180. 

100 The Life of John Marshall, IV: 326. 

107 Life and Letters, I: 325. 



368 The Role of the Supreme Court, 1789-1835 

Chief Justice Marshall was alarmed at the attacks on his decision and 
commented to Story that “our opinion in the bank case has aroused the 
sleeping spirit of Virginia, if indeed it ever sleeps.” He later observed: 
“The opinion in the bank case continues to be denounced by the democ- 
racy in Virginia. An effort is certainly being made to induce the legisla- 
ture which will meet in December to take up the subject and to pass 
resolutions not very unlike those which were called forth by the Alien 
and Sedition laws in 1799.“ Marshall urged his friends to secure, if pos- 
sible, counter resolutions endorsing the opinion of the Supreme Court, 
for he thought if Roane's principles should prevail, “the Constitution 
would be converted into the old confederation.” 108 About the same time 
the decision was rendered in the bank case, Chief Justice Marshall also 
interpreted the federal grant of authority over bankruptcy in a manner 
which irritated the states. 

The Validity of State Acts Regulating Bankruptcy 

In the case of Sturges v. Crowninshield 109 it was argued that from the time 
of the adoption of the Constitution the power to enact a bankruptcy law 
was vested exclusively in Congress. The exclusive nature of this grant 
was deemed so specific that Massachusetts did not pass any bankruptcy 
laws. An attempt was made, however, to distinguish between insol- 
vency laws of the nature of the New York act in question and bankruptcy 
laws, authority concerning which was expressly granted to Congress. 
Chief Justice Marshall, holding the New York law void because of im- 
pairing the obligation of contracts, thus discussed the relations between 
federal and state authority on this subject: 

The mere grant of a power to Congress did not imply a prohibition on the States to 
exercise the same power. But it has never been supposed, that this concurrent power 
of legislation extended to every possible case in which its exercise by the States has 
not been expressly prohibited. The confusion resulting from such a practise would be 
endless. . . . Whenever the terms in which a power is granted to Congress, or the nature 
of the power, require that it should be exercised exclusively by Congress, the subject is 
as completely taken from the state legislatures, as if they had been expressly forbidden 
to act on it“° 

But the power of Congress to establish uniform bankruptcy laws was 
held not to be of this description. 

Marshall recognized that there was a distinction between a bankruptcy 
and an insolvency law, but admitted that the line is difficult to draw 

108 Proceedings of the Massachusetts Historical Society, ad ser., XIV: 324, and John 
Edward Oster, The Political and Economic Doctrines of John Marshall (New York, 
1914), p. 107. 

4 Wheaton 122 (1819). 

130 Ibid., p. 193 (1819). 
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and that for the purpose of this case it was not necessary to distinguish 
between the two. He thought it was sufficient to hold that until the 
power to pass uniform bankruptcy laws was exercised by Congress, the 
states, so far as they did not violate the contract clause of the federal 
Constitution, might pass such acts. 

Marshall, in discussing whether the New York law impaired the obli- 
gation of contracts, thought that the meaning of the phrase obligation 
of contract was clear. In fact, he held that it would be 

difficult to substitute words which are more intelligible, or less liable to misconstruc- 
tion than those which are to be explained. A contract is an agreement in which a party 
undertakes to do, or not to do, a particular thing. The law binds him to perform his 
undertaking, and this is, of course, the obligation of his contract. In the case at bar, 
the defendant has given his promissory note to pay the plaintiff a sum of money on or 
before a certain day. The contract binds him to pay that sum on that day; and this 
is the obligation. Any law which releases a part of this obligation, must, in the literal 
sense of the word, impair it. Much more must a law impair it which makes it totally 
invalid, and entirely discharges it. m 

Marshall noted that the prevailing evil which produced the contract 
clause in the Constitution was the practice of issuing paper money, of 
making property which was useless to the creditor a discharge of his 
debt, and of changing the time of payment by authorizing distant install- 
ments; but the intention of the makers of the Constitution was, he 
thought, also to inscribe the principle of the inviolability of contracts 
and to afford protection to contracts from all kinds of attack. The fact 
that colonial and state legislatures had for many years passed insolvent 
laws and that this authority had not been questioned did not, according 
to Marshall, militate against the construction that by the Constitution 
such acts were now inhibited so far as they changed the terms of existing 
contracts, for ‘‘the Convention appears to have intended to establish a 
great principle, that contracts should be inviolable.” 

Justice Washington in 1814 112 had held that the power of Congress over 
the subject of bankruptcy was exclusive. In 1817 Justices Livingston 
and Johnson held to the contrary Referring to the Sturges Case , Jus- 
tice Johnson noted that “the Court was greatly divided, in their views 
of the doctrine, and the judgment partakes as much of a compromise 
as a legal adjudication.” 114 So cautiously did Marshall word his judgment 
and decree that it was understood to mean that no state could pass a 
bankruptcy law. 

111 4 Wheaton 197, 198. 

113 Golden v. Prince, 3 Wash. C. C. 313. 

113 Adams v. Storey, 1 Paine 79, and Farmers and Mechanics Bank v. Smith, Hall’s 
Amer. Law Jour., VI. 

114 Ogden v. Saunders, 12 Wheaton 272 (1827). 
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It was at this time that the Marshall policy of asserting nationalistic 
doctrines through the decisions of the Supreme Court was beginning to 
be considered in relation to the question of the control over slavery. 1 " 
In the argument on a resolution condemning the restrictions which were 
to be placed on the introduction of slavery in the territory of Missouri, 
it was suggested that such action would be hostile to the fraternal affec- 
tion and prudent forbearance which ought to pervade the confederate 
union. And it was maintained that unless State rights, which Marshall’s 
reasoning condemned, were upheld, the union could not be preserved, 
for “no government can long exist which lies at the mercy of another.” 
With action by Congress imminent on the prohibition of slavery in Mis- 
souri, the threat of secession which was soon to become more ominous 
was made. It was resolved that “Virginia will support the good people 
of Missouri in their just rights . . . and will cooperate with them in re- 
sisting with manly fortitude any attempt which Congress may make to 
impose restraints or restriction as the price of the admission” to the 
union. The people of Virginia and others in the South saw in Marshall’s 
decisions the threat of control over slavery in the states and the exclusion 
of slavery from the territories and new states. The criticisms of the Su- 
preme Court by Niles, Roane, and Taylor and the defiant attitude of 
Virginia, Ohio, and Pennsylvania are characterized by Beveridge as 
“militant localism.” 1 " But these criticisms were mild in comparison with 
the outburst of indignation and alarm occasioned by the proposal to 
prohibit slavery within the new state of Missouri. The right of a state 
to secede and the division of the union were freely discussed, and in 
ominous tones the threat of civil war was sounded . 117 

The Missouri Compromise 

Negro slavery existed in Louisiana while under French and Spanish con- 
trol. When the territory was purchased by the United States, it was taken 
for granted that property in slaves would be recognized and protected by 
the United States. As no action to the contrary was taken, slaves were 
held both in Lower and Upper Louisiana, though there were not many 
slaves in either area. When the people of Missouri applied to Congress 
for admission to the union. Representative James Tallmadge of New 
York moved to amend the enabling act by prohibiting the further intro- 
duction of slaves into Missouri and by providing that all children of 
slaves born after the admission of Missouri as a state should become free 

** The Life of John Marshall , IV: 327. 
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117 Annals, 16th Cong., 1st s ess., pp. 107 ff. 
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at the age of twenty-five years . 118 The precise meaning of the amendment 
was not clear, but it was regarded by many of the people of the North 
as a necessary move to check the extension of slavery and by the people 
of the South as a vicious blow intended to hasten the abolition of slavery. 

The Missouri controversy was in fact “a contest between two antag- 
onistic social systems which moved westward along parallel lines until 
both sought to possess the same region west of the Mississippi.” 11 ® Much 
of the bitterness of feeling in the South was caused by the espousal of the 
cause of antislavery by Rufus King who had twice been the Federalist 
candidate for Vice-president. To King, the real issue of the Missouri 
question was the danger and injustice of extending and perpetuating 
the political power of the slave states. If slavery is not checked, main- 
tained King, we “shall continue to be ruled by men in the name of liberty 
and who by the permission of power are ordained to be our masters, as 
they are the masters of the black men on whose labor they live .” 130 

Since the proposal to admit Maine, which was before Congress at the 
same time, furnished a possible offset to the political significance of ad- 
mitting Missouri as a slave state, an arrangement was agreed upon which 
was designed to maintain the equality of power in the Senate between 
the North and the South. In the Maine-Missouri bill for the admission 
of both states a compromise amendment was agreed upon as follows: 
“That in all that territory ceded by France to the United States, under 
the name of Louisiana, which lies north of thirty-six degrees thirty min- 
utes north latitude, excepting only such part thereof as is included within 
the limits of the State contemplated by this act, slavery and involuntary 
servitude, otherwise than in the punishment of crimes whereof the party 
shall have been duly convicted, shall be and is hereby forever pro- 
hibited.” The original Tallmadge amendment and the later substitute 
amendment aroused such a furor in feeling and debate that men feared 
the permanence and security of the union was in danger. In fact it was 
admitted that the proposed compromise was agreed to as a lesser evil 
than dividing the union or throwing it into confusion. 

Historians have noted that in the first two decades of the nineteenth 
century the national spirit was greater in the South than in the other 
parts of the country. At this time Virginia could not arouse vigorous op- 
position to what appeared to be encroachments by the federal govern- 
ment through judicial decisions upon the reserved rights of the states. 

118 Ibid., 15th Cong., 2d sess., p. 272. 

119 Homer C. Hockett, “Rufus Ring and the Missouri Compromise/* Missouri Hist, 
Rev. (Oct., 1907-July, 1908), p. sii. 

** The Life and Correspondence of Rufus King, ed. by Charles R. King (New York, 
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A number of southern states joined with Maryland in its opposition to 
the views of Chief Justice Marshall as expressed in McCulloch v . Mary- 
land, but, again, little in the nature of vigorous opposition or definite 
action could be secured in the southern states to counteract the national- 
ist doctrines of Chief Justice Marshall. But the Missouri Compromise 
marked the end of the second period of emerging nationalism. For forty 
years the tendencies were against the assertion of greater national powers 
and in the direction of assertive doctrines of State rights. 

The Missouri Compromise, which had been approved by both the abo- 
litionists and the proslavery group, is supposed to have put off the 
“irrepressible conflict” for more than a generation; but, on the other 
hand, it may be looked upon as the beginning of a chain of events which 
led the nation on the way to civil war. There was begun at this time the 
consolidation of opinion among the southern states to defend the insti- 
tution of slavery, and it was thought necessary, henceforth, not only to 
encourage a form of social solidarity in the South but also to maintain 
and strengthen the grip of these states upon the government of the 
country. 121 

While the discussion of the Missouri Compromise was under wdy, John 
Quincy Adams made a note in his diary that secession for the cause of 
slavery would be combined with a war between the two parts of the 
union and that “its result must be the extirpation of slavery from this 
whole continent.” 122 Jefferson also sounded a note of warning when he 
said: “This momentous question like a fire bell in the night, awakened 
and filled me with terror. I considered it at once as the knell of the Union. 
It is hushed, indeed, for the moment. But this is a reprieve only, not a 
final sentence. A geographical line, coinciding with a marked principle, 
moral and political, once conceived and held up to the angry passions 
of men, will never be obliterated; and every new irritation will mark it 
deeper and deeper.” 128 To many, the Missouri issue raised anew the ques- 
tion whether the New England states, now aided by some middle At- 
lantic and western members of the union, or the southern states under 
the leadership of Virginia should control the government of the union. 
Samuel E. Morison thinks that “Virginia had ruled the Union so long 
that her statesmen, like the deposed Essex junto in 1804, were willing 
to break it up rather than relinquish her power.” 124 But more than ques- 

** See Edward Channing, History of the United States (New York, 1927), V: 307, 
326, 405 ff. 
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tions of political power were concerned. There were fundamental differ- 
ences in economic conditions, in social philosophy, in social practices, 
and, above all, there was a divergence in the theories of constitutional 
construction which was quite irreconcilable. 

At the time that the decision was rendered in McCulloch v. Maryland 
there was a marked reaction, particularly in certain sections of the coun- 
try, against the nationalistic trends prevalent during and after the War 
of 1812. The arguments of the proponents and opponents of the exten- 
sion of the powers of the national government centered not only around 
the issue of the establishment and the dominant control of the Bank of 
the United States over financial matters but also over the proposal to 
have the federal government render aid to internal improvements within 
the states. Madison and Jefferson recognized the growing sentiment 
among the representatives of the western states in agitating for federal 
aid for internal improvements and realized the inherent dangers in- 
volved in the consequent extension of the powers of the federal govern- 
ment by the mere process of construction. Because of this they became 
advocates of the theory which had occasional adherents during the years 
of the Federalist control of the government, namely, that Congress could 
collect and spend money only for the purposes enumerated in the Con- 
stitution. In his veto of the Bonus Bill in aid of internal improvements, 
Madison expressed his views as follows: 

Seeing that such a power is not expressly given by the Constitution, and believing 
that it cannot be deduced from any part of it without an inadmissible latitude of 
construction and a reliance upon insufficient precedents; believing also that the per- 
manent success of the Constitution depends on a definite partition of powers between 
the general and state governments, and that no adequate landmarks would be left by 
the constructive extension of the powers of Congress as proposed in the bill, I have 
no option but to withhold my signature from it, . . . cherishing the hope that its 
beneficial objects may be attained by a resort for the necessary powers to the same 
wisdom and virtue in the nation which established the Constitution in its actual form 
and providently marked out in the instrument itself a safe and practicable mode of 
improving it as experience might suggest. 128 

The nationalistic doctrines of constitutional construction of Hamilton 
and Marshall, which had an appropriate background and sanction dur- 
ing the Federalist Administrations, were now clearly not in accord with 
the prevailing opinions of the people or of their representatives. Under 
Marshall's leadership the Supreme Court was placing itself definitely 
in opposition to the prevailing public sentiment on some of the fore- 
most political controversies of the time. The constitutional basis for the 
Court's exercise of jurisdiction over these questions was on the insecure 
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ground of implied powers or related legal doctrines. It was to be expected 
that there would be vigorous opposition to the efforts of the Court to 
assert federal supremacy over the state courts, despite the Eleventh 
Amendment and to enlarge and strengthen the federal powers over 
finance and banking. 128 But it was the emergence of a new issue— the con- 
tinuance and the extension of slavery— which gave increased zest and 
bitterness to the arguments over the extension of federal authority. The 
Federalist and nationalist theories of constitutional interpretation which 
had been a fruitful source of conflict between the nation and the states 
during the decades from 1800 to 1820 were henceforth to be associated 
with the efforts to extend national powers over what were deemed to be 
the most vital interests of the southern states. And in an atmosphere sur- 
charged with political feelings and resentments, decisions especially irri- 
tating to the states were rendered by the Supreme Court. 

““When the Supreme Court declared invalid certain of the stay laws enacted by 
the states and then denied the right of the state of Maryland to tax the Bank of the 
United States, the issue was carried into the realm of constitutional interpretation. 
Thus, remarks Rezneck, it “was the logic of the depression of 1819 carried to a climax. 
What had begun as a contraction of money and credit accompanied by a general 
decline of prices and property values, led finally, by an unbroken chain of economic 
circumstance and political agitation, to a questioning of the Constitution itself, par- 
ticularly in reference to the newly developed power of judicial interpretation.” Samuel 
Rezneck, “The Depression of 1819-22, A Social History,” Amer. Hist. Rev. (Oct., 1933), 
XXXIX: 46. 
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APPENDIX 

Madison’s letter of September 2, 1819, to Spencer Roane is reprinted 
here to show the views of a moderately conservative member of the Re- 
publican party regarding MarshalVs method of construing the Consti- 
tution in the case of McCulloch v. Maryland . 

DEAR SIR: I have received your favor of the 2 2d Ult. inclosing a copy of your ob- 
servations on the judgment of the Supreme Court of the United States in the case of 
McCulloch against the State of Maryland; and I have found their latitudinary mode 
of expounding the Constitution, combated in them with the ability and the force 
which were to be expected. 

It appears to me as it does to you that the occasion did not call for the general and 
abstract doctrine interwoven with the decision of the particular case. I have always 
supposed that the meaning of a law, and for a like reason, of a Constitution, so far as 
it depends on judicial interpretation, was to result from a course of particular deci- 
sions, and not these from a previous and abstract comment on the subject. The example 
in this instance tends to reverse the rule and to forego the illustration to be derived 
from a series of cases actually occurring for adjudication. 

I could have wished also that the Judges had delivered their opinions seriatim. 
The case was of such magnitude, in the scope given to it, as to call, if any case could 
do so, for the views of the subject separately taken by them. This might either by the 
harmony of their reasoning have produced a greater conviction in the public mind; 
or by its discordance have impaired the force of the precedent now ostensibly sup- 
ported by a unanimous and perfect concurrence in every argument and dictum in the 
judgment pronounced. 

But what is of most importance is the high sanction given to a latitude in expound- 
ing the Constitution which seems to break down the landmarks intended by a specifi- 
cation of the powers of Congress, and to substitute for a definite connection between 
means and ends, a legislative discretion as to the former to which no practical limit 
can be assigned. In the great system of Political Economy having for its general object 
the national welfare, everything is related immediately or remotely to every other 
thing; and consequently a power over any one thing, if not limited by some obvious 
and precise affinity, may amount to a power over every other. Ends and means may 
shift their character at the will and according to the ingenuity of the legislative body. 
What is an end in one case may be a means in another; nay in the same case, may be 
either an end or a means at the legislative option. The British Parliament in collecting 
a revenue from the commerce of America found no difficulty in calling it either a tax 
for the regulation of trade, or a regulation of trade with a view to the tax, as it suited 
the argument or the policy of the moment. 

Is there a legislative power in fact, not expressly prohibited by the Constitution, 
which might not, according to the doctrine of the Court, be exercised as a means of 
carrying into effect some specified power? 

Does not the Court also relinquish by their doctrine, all control on the legislative 
exercise of unconstitutional powers? According to that doctrine, the expediency and 
constitutionality of means for carrying into effect a specified power are convertible 
terms; and Congress are admitted to be judges of the expediency. The Court cer- 
tainly cannot be so; a question, the moment it assumes the character of mere ex- 
pediency or policy, being evidently beyond the reach of judicial cognizance. 
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It is true, the Court are disposed to retain a guardianship of the Constitution against 
legislative encroachments. “Should Congress,” say they, “under the pretext of execut- 
ing its powers, pass laws for the accomplishment of objects not entrusted to the gov- 
ernment, it would become the painful duty of this Tribunal to say that such an act was 
not the law of the land/’ But suppose Congress should, as would doubtless happen, 
pass unconstitutional laws not to accomplish objects not specified in the Constitution, 
but the same laws as means expedient, convenient or conducive to the accomplishment 
of objects entrusted to the government; by what handle could the Court take hold 
of the case? We are told that it was the policy of the old government of France to grant 
monopolies, such as that of tobacco, in order to create funds in particular hands from 
which loans could be made to the public, adequate capitalists not being formed in 
that country in the ordinary course of commerce. Were Congress to grant a like 
monopoly merely to aggrandize those enjoying it, the Court might consistently say, 
that this not being an object entrusted to the government the grant was unconstitu- 
tional and void. Should Congress however grant the monopoly according to the French 
policy as a means judged by them to be necessary, expedient or conducive to the bor- 
rowing of money, which is an object entrusted to them by the Constitution, it seems 
clear that the Court, adhering to its doctrine, could not interfere without stepping 
on legislative ground, to do which they justly disclaim all pretension. 

It could not but happen, and was foreseen at the birth of the Constitution, that 
difficulties and differences of opinion might occasionally arise in expounding terms 
and phrases necessarily used in such a charter; more especially those which divide 
legislation between the general and local governments; and that it might require a 
regular course of practice to liquidate and settle the meaning of some of them. But 
it was anticipated I believe by few if any of the friends of the Constitution, that a rule 
of construction would be introduced as broad and as pliant as what has occurred. And 
those who recollect, and still more those who shared in what passed in the State Con- 
ventions, through which the people ratified the Constitution, with respect to the 
extent of the powers vested in Congress, cannot easily be persuaded that the avowal 
of such a rule would not have prevented its ratification. It has been the misfortune, 
if not the reproach, of other nations, that their governments have not been freely 
and deliberately established by themselves. It is the boast of ours that such has been 
its source and that it can be altered by the same authority only which established it. 
It is a further boast that a regular mode of making proper alterations has been 
providently inserted in the Constitution itself. It is anxiously to be wished therefore, 
that no innovations may take place in other modes, one of which would be a construc- 
tive assumption of powers never meant to be granted. If the powers be deficient, the 
legitimate source of additional ones is always open, and ought to be resorted to. 

Much of the error in expounding the Constitution has its origin in the use made of 
the species of sovereignty implied in the nature of government. The specified powers 
vested in Congress, it is said, are sovereign powers, and that as such they carry with 
them an unlimited discretion as to the means of executing them. It may surely be 
remarked that a limited government may be limited in its sovereignty as well with 
respect to the means as to the objects of his powers; and that to give an extent to the 
former, superseding the limits to the latter, is in effect to convert a limited into an 
unlimited government. There is certainly a reasonable medium between expounding 
the Constitution with the strictness of a penal law, or other ordinary statute, and 
expounding it with a laxity which may vary its essential character, and encroach on 
the local sovereignties with which it was meant to be reconcilable. 
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The very existence of these local sovereignties is a control on the pleas for a con- 
structive amplification of the powers of the general government. Within a single State 
possessing the entire sovereignty, the powers given to the government by the people 
are understood to extend to all the acts whether as means or ends required for the wel- 
fare of the community, and falling within the range of just government. To withhold 
from such a government any particular power necessary or useful in itself, would be 
to deprive the people of the good dependent on its exercise; since the power must be 
there or not exist at all. In the government of the United States the case is obviously 
different. In establishing that government the people retained other governments 
capable of exercising such necessary and useful powers as were not to be exercised 
by the general government. No necessary presumption therefore arises from the im- 
portance of any particular power in itself, that it has been vested in that government 
because though not vested there, it may exist elsewhere, and the exercise of it else- 
where might be preferred by those who alone had a right to make the distribution. 
The presumption which ought to be indulged is that any improvement of this distribu- 
tion sufficiently pointed out by experience would not be withheld. . . 

m Writings (Hunt ed.), VIII: 447-453. 




CHAPTER XI 


The Dartmouth College Case 

T 

JLhe case of Dartmouth College v. Woodward , considered 
in many respects to be the foremost case in American constitutional law, 
arose out of religious as well as political differences prevalent in New 
England during the first decades of the nineteenth century. The imme- 
diate clash originated in a controversy between John Wheelock, Presi- 
dent of Dartmouth College, and members of his faculty with respect to 
the control over and the doctrines preached in local churches. The issue 
gradually took a form in which Presbyterians, who were inclined toward 
the Calvinistic faith in theology and who were partisans of Jeffersonian- 
ism in politics, were on one side and the Congregationalists, who were 
deemed to be more rigid and bigoted in their religious views and who had 
adopted Federalist principles of politics, were on the other. When Na- 
thaniel Niles, who was a friend of Thomas Jefferson, was chosen a trustee 
of the college and gained control of the board, he sought to limit Whee- 
lock’s authority as president and to secure his removal. At the time the 
controversy began the board of trustees of the college was composed 
mainly of Federalists. 1 The friends of the president regarded him as lib- 
eral in his religious views and the trustees as religious bigots. Though a 
contest for the control of the college had been under way for some time 
between President Wheelock and the trustees, under the leadership of 
Judge Niles, open hostilities broke out in April, 1815, with the publi- 
cation of a series of pamphlets and articles stating the views of the rival 
factions.* 

1 Lord notes that “President Wheelock, himself, and his immediate friends, as well 
as all of his opponents in the Board, save one, were Federalists, of the old school, and 
some of them of great prominence in their party, while Judge Niles, whom the presi- 
dent viewed with unmitigated rancor as the leader of his foes, was equally prominent 
as a Democrat.” John King Lord, A History of Dartmouth College: 1815-1909 (Con- 
cord, 1913), p. 65; for an account of the early years of the history of the college, see 
Frederick Chase, A History of Dartmouth College and the Town of Hanover , New 
Hampshire, ed. by John K. Lord (Cambridge, 1891). 

a The controversy was precipitated by the publication and distribution of two 
pamphlets: “Sketches of the History of Dartmouth College and Moor’s Charity School” 
and “A Candid and Analytical Review of Sketches.” The trustees presented their case 
in “A Vindication of the Official Conduct of the Trustees,” published after the college 
commencement, 1815, and prepared largely by Charles Marsh and signed by eight 
members of the board. 
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The Origin of the Case 

As it was likely that legal proceedings would be necessary to settle some 
of the issues in which the college was becoming involved, Wheelock con- 
sulted Daniel Webster, who was regarded as in sympathy with his views. 
Having lost the support of the faculty and the trustees, largely as a result 
of acrimonious religious disputes, President Wheelock proposed that the 
board make application to the legislature to examine the management 
and government of the college and Moor’s Charity School. As a result 
of this, a committee was appointed to investigate the college. When 
Wheelock applied to Webster, whom he considered his counsel and to 
whom a retaining fee had been sent, for aid in preparing his report to 
this committee, Webster failed to appear. By this time Webster had de- 
cided to join the anti-Wheelock faction. 8 As the contest between the 
factions took on more of a political cast, the Federalists supported the 
trustees and the Republicans favored Wheelock. 4 

In August, 1815, when the removal of President Wheelock was con- 
templated by the trustees, Jeremiah Mason, their attorney, advised delay 
because of the effect it might have on the legislative investigation under 
way, for, said he, “the legislature, I think, for certain purposes, have a 
right to inquire into an alleged mismanagement of such an institution, 
a visitorial power rests in the State, and I do not deem it important for 
my present view to determine in what department or how to be exer- 
cised.” 6 But contrary to Mason’s advice and before the committee had 
completed its investigation the board removed Wheelock and appointed 
Reverend Francis Brown to the presidency. Up to this point the contro- 

8 Of Webster’s change of interest and affiliation, Fuess thinks, there may be some 
question how far Webster was ethically bound, especially since it does not appear that 
he returned the fee paid to him by Wheelock. Fuess comments, however, “that it would 
have been both injudicious and inconsistent for him to let himself be the tool of the 
Wheelock faction, which was drawing its support from the Republicans, his political 
foes. Furthermore, [Thomas W.] Thompson, Jeremiah Mason, and Jeremiah Smith, 
all of whom were Federalists, were involved, and Webster was inclined to follow where 
they led.” Claude Moore Fuess, Daniel Webster (Boston, 1930), I: 221. 

The explanation of Webster’s shift of position and interest, according to Shirley, 
was due to the fact that Webster’s closest personal and political friends were opposed 
to Wheelock and that he was detached from Wheelock against his convictions. See 
John M. Shirley, Dartmouth College Causes and the Supreme Court of the United 
States (St. Louis, 1879), p. 94. Shirley was for some time reporter of the supreme court 
of New Hampshire. 

4 Charles Marsh and Daniel Webster were members of the House of Representatives, 
Jeremiah Mason and Thomas W. Thompson were in the United States Senate and, 
asserts Lord, “all were Federalists and together with Jeremiah Smith, were, with the 
exception of Marsh who was a citizen of Vermont, the leaders of the Federal party 
in New Hampshire.” Lord, op. cit., p. 83. 

5 Shirley, op. cit., p. 95. 
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versy was mainly among the Federalists who controlled the trustees and 
the legislature which was in control of the Democratic-Republican party. 
In religious as well as in political faith. Lord observes, “the anteced- 
ents of Wheelock and of [Isaac] Hill and Plumer were as wide apart 
as the poles. The last two stood, above everything else, for the fullest 
freedom of religious thought and action, as opposed to the dominance 
of orthodoxy; while the starting point of Wheelock’s complaints was the 
countenance given by the trustees to those ‘who dared to encroach on 
Presbyterian ground/ and to subvert the ancient order of things. ,,e When 
the Anti-Federalists elected William Plumer to the governorship and 
secured a majority in the legislature the efforts to control the college 
took a new political turn. Webster, sensing trouble ahead, hoped that 
it would be possible to soften the irritated feelings of democracy toward 
the college. He was willing to have the legislature establish a new college 
and suggested the name “University of New Hampshire.” 

Governor Plumer, in his message to the legislature, noted that a char- 
ter emanating from the King naturally contained principles congenial 
to monarchy and hence provided for a self-perpetuating board . 7 This 
principle, he thought, was hostile to the spirit and genius of a free gov- 
ernment. Sound policy required that the trustees in the future should 
be elected by some other body of men. The college, he said, “was founded 
for the public good, not for the benefit or emolument of its trustees”; 
and he contended that the right to amend and improve acts of incor- 
poration of this nature had been exercised by all governments, both 
monarchial and republican . 8 This message, Jefferson commended as 

replete with sound principles, and truly Republican. . . . The idea that institutions 
established for the use of the Nation cannot be touched nor modified, even to make 
them answer their end, because of rights gratuitously supposed in those employed to 
manage them in trust for the public, may, perhaps, be a salutary provision against the 
abuses of a monarch, but it is most absurd against the Nation itself. Yet our lawyers 
and priests generally inculcate this doctrine; and suppose that preceding generations 
held the earth more freely than we do; had a right to impose laws on us, unalterable 
by ourselves; and that we, in like manner, can make laws, and impose burdens on 
future generations, which they will have no right to alter; in fine, that the earth 
belongs to the dead, and not to the living.® 

Following the recommendation of the governor, the legislature passed 
an act changing the name of the college to Dartmouth University, in- 
creasing the number of trustees from twelve to twenty-one, and provid- 
ing for a board of twenty-five overseers with a veto power over the acts 

6 Lord, op. cit., p. 66. 

7 For a copy of the charter establishing Dartmouth College, see 4 Wheaton 519 (1819). 

8 Lord, op. cit., p. 85. 

• William Plumer, Jr., Life of William Plumer (Boston, 1857), pp. 440, 441. 
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of the trustees. The governor and council of state were to appoint the 
overseers, fill all vacancies on the board of trustees, inspect the university, 
and present regular reports to the legislature . 10 With the old trustees 
refusing to accept the provisions of the law, the governor and council 
set up a new university and an attempt was made to conduct two insti- 
tutions . 11 While the bill to reorganize Dartmouth College was being 
considered by the legislature, two of the trustees of the college, Thomas 
W. Thompson and Asa McFarland, prepared a remonstrance which 
foreshadowed Webster's argument before the Supreme Court and John 
Marshall’s decision. According to these trustees, the charter of Dart- 
mouth College was a contract made by the state with the twelve persons 
named as trustees and “certain rights and privileges were vested in them 
and their successors for the guarantee of which the faith of government 
was pledged by necessary implication.” It was further asserted that the 
new corporation “will be deemed by the courts of law altogether diverse 
and distinct from the corporation to which all the grants of property 
have hitherto been made.” 1 * 

When William H. Woodward, the secretary and treasurer of the col- 
lege, declined to recognize the college trustees and served as the officer 
of the university, the trustees removed him from his position and brought 
suit to recover the charter, record books, and college seal. This was the 
beginning of the Dartmouth College Case. By consent of the parties 
the case was taken directly to the state court of appeals . 18 It was argued 
for the college by Jeremiah Mason, Jeremiah Smith, and Daniel Webster 
and for the university by George Sullivan and Ichabod Bartlett. Because 
of the extraordinary significance of the case in the political and economic 
development of the United States, the arguments of the attorneys, both 
in the trial in the state court and before the federal Supreme Court, 
deserve consideration. 

Arguments before the State Court 

“Parchment barriers,” as Jeremiah Mason called them, were considered 
to have little effect “unless carefully guarded, and firmly defended by 
the judiciary .” 14 And, defending the cause of the college, he thought the 
courts in exercising this function should be bold, and not be guided by 

"Copies of the act amending the charter are included in the report of the case, 
4 Wheaton 539 ff. 

11 For the difficulties encountered by the governor and his newly appointed boards 
to take official action and to operate the new institution, see Lord, op. cit., pp. 94 ff. 

“ Ibid., pp. 88, 89. 

" If the hearing had been conducted in the court of first instance the case would 
have been tried by William H. Woodward, who was the justice of peace for the district. 

"Dartmouth College v. Woodward, 65 New Hampshire Reports 478 (1817). 
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an attitude of “cautious timidity” to keep the legislature from drawing 
all power into its vortex. With prophetic insight, so far as the develop- 
ment of implied constitutional restrictions is concerned, he said: “If 
therefore the passing of the acts, in question, be not within the general 
scope of the legislative power, they cannot be valid .” 35 The attempt, which 
was made by the acts in dispute, to take away the college's property and 
privileges, it was asserted, “cannot be done by the exercise of the legisla- 
ture. ... A legislature can never, by virtue of its general power interfere 
in questions of private rights.” 1 * And it was declared to be a general prin- 
ciple that no vested right can be taken away from one and transferred to 
another except through the agency of a court of justice. A college devoted 
to the promotion of learning was considered to be an eleemosynary insti- 
tution or private corporation which was not subject to control by the 
state as a public corporation. The rights of such a corporation, though 
arising by virtue of a grant from the state, were regarded as entitled to 
the same protection as were those of individuals. 

The main conclusion of Mason was that, in England, though the King 
granted charters, he could not revoke them except by writ of quo war- 
ranto. Attempts of the legislature to interfere with the college and to 
change its charter were regarded as a violation of vested rights which the 
plaintiffs had acquired under existing laws and were hence void. Justice 
Chase's opinion in Calder v. Bull 17 was cited as authority for the doctrine 
that legislatures may not destroy or interfere with vested rights. The “law 
of the land” provision of the bill of rights of the state constitution was 
regarded as providing additional security for private rights. This provi- 
sion, it was contended, was unquestionably designed to restrain the legis- 
lature, as well as the other branches of government, from all arbitrary 
interference with private rights. Lord Coke was quoted as holding that 
the “law of the land” clause bound Parliament. And finally the contract 
clause of the federal Constitution was declared to be a means of affording 
“an additional and uniform security for private rights throughout the 
United States .” 18 The essential lines of defense on which Webster elabo- 
rated in his argument before the Supreme Court of the United States are 
to be found in Mason's argument. 

Counsel for the college objected strenuously to the efforts to establish 
the public control of education. “If these acts are held to be valid,” they 

“65N. H.479. 

“65 N. H. 480. See also Timothy Farrar, Report of the Case of the Trustees of 
Dartmouth College against William H . Woodward (Portsmouth, 1819), pp. 36 ff., for 
Mason's argument. 

17 3 Dallas 386, 387 (1798). 

“ 65 N. H. 497, and Farrar, op. cit., pp. 56, 64. 
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declared, “not only this College, but every other literary and charitable 
institution must become subject to the varying, and often capricious will, 
of the legislatures. Their revenues will be blended with the public reve- 
nues, and liable to be applied to any use, which the emergency of occa- 
sions may, in the opinion of the legislatures, require .” 19 It was predicted 
that if New Hampshire's “bold experiment” were carried into effect it 
would lead to the final destruction of New England colleges. 

Jeremiah Smith, arguing on behalf of the college, attempted to distin- 
guish types of corporations such as public , counties and towns; civil , such 
as banks; and eleemosynary, established for charitable or educational 
purposes. The power of visitation and control exercised by the King or 
his agents over the third type of corporation was somewhat troublesome 
to dispose of, but the ingenuity of the attorney was not lacking, and it was 
contended that for the charitable and educational institutions of New 
England such powers of visitation and control belonged to the trustees 
alone. All outside control or inquiry over charitable or educational cor- 
porations was thus to be removed. 

Smith assumed, as did all those who defended the rights and privileges 
of the old college, that by means of the charter a private corporation was 
formed and that the funds of the college must be considered as private 
property. He admitted that the state might establish a university of its 
own and govern it as it saw fit, but that it could not alter an existing 
endowed institution, because such an institution was under the control 
and jurisdiction of the courts alone. It belonged to the judiciary, then, “to 
keep this corporation within the limits, prescribed by the charter, and 
the law of the land .”* 0 The legislature could not pass any acts altering the 
charter or in any way interfering with the organization or management 
of the corporation without its consent. 

The typical attitude of disrespect for popular government, which was 
one of the main tenets of the Federalist party, was shown in the comment 
that “no body of men can be imagined in every way worse qualified for 
the exercise of the powers now claimed for the legislature .” 21 The politi- 
cal nature of the underlying issues was recognized by Smith when he 
noted that the primary objection to the charitable institutions established 
in this country was that they retained the monarchical principles enu- 
merated in charters granted by the King and were therefore hostile to 
the spirit and genius of a free government. Webster, in a concluding argu- 
ment, added little that was new, since the contentions of the college 

19 65 N. H. 501, and Farrar, op. cit., p. 69. 

20 65 N. H. 548, and Farrar, op. cit., p. 138. 

21 65 N. H. 551, and Farrar, op. cit., p. 143. 
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trustees had been fully considered by Mason and Smith. It is especially 
significant that the attorneys for the college gave a minor place in their 
arguments to the contract clause of the federal Constitution as a ground 
for an attack upon the New Hampshire acts . 28 The main contention of 
the attorneys for the college was that the primary purpose of a written 
constitution, as interpreted and applied by the Judiciary, was to define 
and to protect private rights such as were involved in this case. 

George Sullivan, arguing on behalf of the state, assumed that the col- 
lege, as stated in the charter, was not a private but a public corporation 
created for the public interest or “for the benefit of said Province.” As a 
public corporation, the right of the legislature to alter or amend its char- 
ter must be clear. It was pointed out that the legislatures frequently took 
away the rights and privileges of private corporations. The idea, said 
Sullivan, that when a charter is granted to a corporation, whether public 
or private, that there is an implied contract on the part of the government 
not to alter or amend its charter without its consent is wholly unfounded 
as well as visionary . 28 And if a charter granted by the legislature is a con- 
tract, it certainly is not such a contract as comes within the spirit and 
meaning of the contract clause of the federal Constitution. The object 
of the contract clause was to guard against paper money, stay laws, and 
the like, and not to interfere with the public control of educational insti- 
tutions. It was agreed that the King could not change the charters of 
corporations, but Sullivan insisted that Parliament had such authority. 
The separation of powers argument urged by counsel for the college was 
regarded as inapplicable because of the public nature of the college 
corporation. 

The assertion that the legislature was an improper body to superin- 
tend literary institutions was considered as running counter to the plain 
requirements of the state constitution which provided that “it shall be 
the duty of legislators, in all future periods of this government, to cherish 
the interest of literature and the sciences, and all seminaries and public 
schools.” 

Sullivan noted that those defending the cause of the state found them- 
selves in opposition to strong and inveterate prejudices favoring the 
sanctity of the rights and privileges of corporations. He then stated a 
principle that was later to become an important feature in the applica- 

22 Lodge notes that in the argument in the state court Webster spoke with great force 
and, going beyond the limits of legal argument, wound up with “a splendid sentimental 
appeal which drew tears from the crowd in the Exeter court room, and which he 
afterwards used in an elaborated form and with similar effect before the Supreme 
Court at Washington.” Henry Cabot Lodge, Daniel Webster (Boston, 1898), p. 80. 

■ 65 N. H. 508, and Farrar, op, cit,, p. 80. 
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tion of the due process of law clause in the federal Constitution, namely, 
that a corporation created for the purpose of promoting the public inter- 
est may be altered in such a manner as the public interest may require. 24 

Ichabod Bartlett, representing the state, thought that the chief argu- 
ments for making corporations independent of the legislature were based 
on the sacredness of the character of corporations and the unfitness of 
legislatures, because of their weakness and wickedness, to govern them 
properly. The attempt of the counsel for the college to defend their posi- 
tion by referring to English precedents was answered by quoting Black- 
stone's comment on the legislative powers of Parliament as follows: “It 
hath sovereign and uncontrollable authority in making, confirming, en- 
larging, restraining, abrogating, repealing, reviving and expounding the 
laws concerning matters of all possible denominations, ecclesiastical or 
temporal, civil or military, maritime or criminal." 25 

Instances were cited in which the legislature of Connecticut changed 
the charter of Yale College and the legislature of Massachusetts amended 
the charter of Harvard College without the consent of the trustees. The 
Massachusetts constitution of 1780 provided for the continuance of Har- 
vard College under its established form of government and expressly 
provided “that nothing herein shall be construed to prevent the legisla- 
ture of this commonwealth from making such alterations in the govern- 
ment of said University as shall be conducive to its advantage, and the 
interest of the republic of letters, in as full a manner as might have been 
done by the legislature of the late Province of Massachusetts Bay." 28 At 
this time Harvard College was definitely considered as subject to control 
by the state legislature. Changes were made in the charter affecting the 
governing boards of the institution in 1810, 1812, and 1814. 27 

The trustees of Dartmouth College, Bartlett observed, say to the su- 
preme power of the state “we are mightier than thou." 28 And the attempt 
to secure sanction from the “law of the land" provision to protect vested 

“65 N. H. 523, and Farrar, op. cit,, p. 102. Cf. also Munn v. Illinois, 94 U. S. 113 
(1876). 

26 4 Comm, 481. 

28 Chap, v, art. iii. 

57 See Samuel Eliot Morison, The Life and Letters of Harrison Gray Otis (Boston, 
1913), I: 252, 253, and Edward Channing, History of the United States (New York, 
1927), V: 256, 257. In 1779 the Pennsylvania legislature revoked the charter of the Col- 
lege of Philadelphia and vested the control of the institution in a new corporation 
to be known as the “University of the State of Pennsylvania.” By this act the university 
was placed under the control of the people of Pennsylvania. Though by a subsequent 
act the older corporation was revived, it was taken for granted that the legislature had 
the power to grant and revoke the charters of educational institutions. Elmer Ellsworth 
Brown, The Origin of American State Universities (Berkeley, 1903), pp. 27, 28. 

* Farrar, op. cit., p. 190. 
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rights was answered by the comment that “the history of Magna Carta 
must be too familiar to need at this time the introduction of proofs to 
show that its provisions were to guard against the arbitrary proceedings 
of the Crown and were not intended as a restraint upon Parliament. 
Bartlett could not conceive that the contract clause of the federal Con- 
stitution by any mode of interpretation could be “so distorted as to 
extend its shadow to a purpose so oblique and distant from its original 
intent/* The attorneys for the college were considered as the “first dis- 
coverers” of a new meaning for this clause. 30 

Chief Justice Richardson’s Opinion 

The mingling of politics and judicial affairs had become the accepted 
practice in New Hampshire. Originally the judicial positions were in 
the hands of the Federalists, but when the Republicans gained control 
of state affairs Republicans were appointed in their place. The Federal- 
ists, who insisted in the debate of 1802 on the independence and perma- 
nence in office of judges appointed and, by the Constitution, holding 
their offices “during good behavior,” when they came into power in New 
Hampshire in 1813, abolished the inferior courts and the superior court 
or court of last resort, turned out all of the judges, and established a new 
judicial system. These proceedings, which were approved by Webster 
and most of the Federalists, led to frequent complications and disturb- 
ances. Following the election of a Republican governor and legislature, 
this law was repealed, the Federalist judges were removed upon the 
ground that the former law was unconstitutional, and the old system was 
restored. Webster, in his attack on the legislature of 1816, maintained 
a “guarded silence” on the proceedings of his political associates in 1813. 
According to Beveridge, the Dartmouth College Case came before a 
court consisting of three Republicans appointed by Governor Plumer. 
But Shirley maintains that Chief Justice Richardson was a Federalist 
and that his associates. Bell and Woodbury, were Anti-Federalists. 81 Chief 
Justice Richardson, delivering the opinion for the superior court of 
appeals of New Hampshire, deemed it unnecessary to decide how far 
the legislature had a constitutional right to interfere in the concerns 
of private corporations. 82 “All public interests,” he held, “are proper 

29 Farrar, op . cit., p. 193. 

80 Ibid., p. 196. 

81 Cf. William Plumer, Jr., op. cit., pp. 41 1, 412. 

82 See Albert J. Beveridge, The Life of John Marshall (Boston, 1919), IV: 234, and 
Shirley, op. cit., p. 150. Webster observed: “It would be a queer thing if Governor 
Plumer’s court should refuse to execute his laws." Lord, op. cit., p. 124. “Although 
Judge Woodbury joined in the decision," Lord states that, “it would appear from 
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objects of legislation; and it is peculiarly the province of the legislature, 
to determine by what law those interests shall be regulated .” 83 

The language of Lord Ashurst in King v. Passmore 84 was quoted as 
describing the status of the old trustees as follows: “the members of the 
old body, have no injury or injustice to complain of, for they are all in- 
cluded in the new charter of incorporation, and if any of them do not 
become members of the new incorporation, but refuse to accept it, it is 
their own fault.” The plaintiffs, Richardson thought, had failed to 
recognize a distinction between the rights and faculties relating to corpo- 
rations, which can exist only in the corporators as natural persons, and 
the corporate rights and faculties, which can exist only in the corpora- 
tion. It is not the corporators, as natural persons, but the artificial en- 
tity— the corporation— which has legal title to the property, and the 
natural persons who compose “this artificial, immortal individual,” in 
which the property is vested, must, in the nature of things, be continually 
fluctuating . 85 The addition of new members by a legislative act, even to 
a private corporation, does not, he observed, necessarily divest the old 
corporators of any private beneficial interest. 

The court held that the New Hampshire acts did not dissolve the old 
corporation, nor create a new one; nor did they operate in such a manner 
as to change or transfer any legal title or beneficial interest in the corpo- 
rate property, but the legal title remained in the corporation, and the 
beneficial interest in the public, unaffected . 88 The issue was not, the plain- 
tiffs had contended, whether the legislature could compel the old mem- 
bers to become members of the corporation, but whether it had the 
constitutional right to make a new organization of the corporation by 
adding new members. 

The chief justice agreed with the attorneys for the state that the acts 
were not in violation of the law of the land provision of the state consti- 
tution, for this clause was intended as a limitation on the Crown and 
not on Parliament . 87 Recognizing the far-reaching effect of the interpre- 
tation of the “law of the land” or its equivalent “due process of law,” 
as contended by the friends of the college, Richardson observed: “If we 
decide that these acts are not ‘the law of the land' because they interfere 

the dockets that he did not sit in the case, as would, indeed, be expected, since he had 
been himself one of the first Trustees of the University and very active in its behalf/' 
Ibid., p. 130. 

83 65 N. H. 631, and Farrar, op. cit., p. 216. 

84 3 Durnford and East 244 (1789). 

86 65 N. H. 633, and Farrar, op. cit., p.218. 

88 65 N. H. 634, and Farrar, op. cit., p. 219. 

81 As sustaining this view, Sullivan’s Lectures, pp. 383-408, 2 Coke's Institutes, 45, 
and 4 Blackstone's Comm., 423, were cited. 
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with private rights, all other acts, interfering with private rights, may, 
for ought we see, fall within the same principle; and what statute does 
not either directly or indirectly interfere with private rights /’ 38 

To the contention that the acts were void because in conflict with the 
contract clause of the federal Constitution, Richardson replied that 
such a charter was not a contract within the meaning of the Constitution. 
In his opinion this clause was not intended to limit the power of the 
states in relation to their public officers and servants or to their own 
civil institutions. Nor could it be construed to embrace contracts or 
grants of power by a state to individuals to be exercised for public pur- 
poses. If the charter of a public institution like that of Dartmouth Col- 
lege, said he, is to be construed as a contract within the intent of the 
Constitution of the United States, it will be difficult to say what powers, 
in relation to their public institutions, if any, are left to the states. This 
construction, in our view, is repugnant to the very principles of all 
government.*® 

Continuing his defense of the cause of the state, Richardson observed 
that: 

No man prizes more highly than I do, the literary institutions of our country, or 
would go farther to maintain their just rights and privileges. But I cannot bring 
myself to believe, that it would be consistent with sound policy, or ultimately with 
the true interests of literature itself, to place the great public institutions, in which 
all the young men, destined for the liberal professions, are to be educated, within 
the absolute control of a few individuals, and out of the control of the sovereign 
power — not consistent with sound policy, because it is a matter of too great moment, 
too intimately connected with the public welfare and prosperity, to be thus entrusted 
in the hands of a few. The education of the rising generation is a matter Of the highest 
public concern, and is worthy of the best attention of every legislature. The immediate 
care of these institutions must be committed to individuals, and the trust will be 
faithfully executed so long as it is recollected to be a mere public trust, and that there 
is a superintending power, that can and will correct every abuse of it. But make the 
trustees independent, and they will ultimately forget that their office is a public 
trust — will at length consider these institutions as their own — will overlook the great 
purposes for which their powers were originally given, and will exercise them only to 
gratify their own private views and wishes, or to promote the narrow purposes of a 
sect or a party. It is idle to suppose that courts of law can correct every abuse of such 
a trust. Courts of law cannot legislate. There may be many abuses, which can be cor- 
rected by the sovereign power alone. Nor would such exemption from legislative control 
be consistent with the true interests of literature itself, because these institutions must 
stand in constant need of the aid and patronage of the legislature and the public; and 
without such aid and patronage, they can never flourish. Their prosperity depends 
entirely upon the public estimation in which they are held. It is of the highest im- 
portance that they should be fondly cherished by the best affections of the people, that 
every citizen should feel that he has an interest in them, and that they constitute a part 

88 65 N. H. 639, and Farrar, op. cit., p. 228. 

88 65 N. H. 639-641, and Farrar, op. cit., pp. 229, 230. 
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of that inestimable inheritance, which he is to transmit to his posterity in the institu- 
tions of his country. But these institutions, if placed in a situation to dispute the public 
will, would eventually fall into the hands of men, who would be disposed to dispute 
it; and contests would inevitably arise, in which the great interests of literature would 
be forgotten. Those who resisted that will, would become at once the object of popular 
jealousy and distrust: their motives, however pure, would be called in question, and 
their resistance would be believed to have originated in private and interested views, 
and not in regard to the public welfare. It would avail these institutions nothing that 
the public will was wrong, and that their right could be maintained in opposition to 
it, in a court of law. A triumph there might be infinitely more ruinous than defeat. 
Whoever knows the nature of a popular government, knows that such a contest could 
not be thus settled by one engagement. Such a triumph would only protract the de- 
structive contest. The last misfortune which can befall one of these institutions, is to 
become the subject of popular contention. 

I am aware that this power in the hands of the legislature may, like every other 
power, at times be unwisely exercised; but where can it be more securely lodged? If 
those, whom the people annually elect to manage their public affairs, cannot be trusted, 
who can? The people have most emphatically enjoined it in the constitution, as a duty 
upon “the legislators and magistrates, in all future periods of the government, to 
cherish the interests of literature and the sciences and all seminaries and public 
schools/* And those interests will be cherished, both by the legislature and the people 
so long as there is virtue enough left to maintain the rest of our institutions. Whenever 
the people and their rulers shall become corrupt enough to wage war with the sciences 
and liberal arts, we may be assured that the time will have arrived, when all our insti- 
tutions, our laws, our liberties must pass away, — when all that can be dear to freedom, 
or that can make their country dear to them, must be lost, and when a government 
and institutions must be established, of a very different character from those under 
which it is our pride and happiness to live. 40 

Webster thought Chief Justice Richardson’s opinion was “able, in- 
genious and plausible/’ 41 Chancellor Kent also strongly commended the 
opinion. It is one of the strongest statements in our legal literature in 
support of the public control of educational institutions. The states 
of the South and of the Middle West carried into effect Chief Justice 
Richardson’s doctrine in the establishment of educational corporations 
which have become large and well-supported state universities. En- 
couragement was given to the movement to establish state universities 
through Thomas Jefferson’s aid and assistance in the establishment of 
the University of Virginia. The foundation was laid in 1816 in the con- 
stitution of Indiana for a general system of public education “ascend- 
ing in a regular graduation from township schools to a state university, 
wherein tuition shall be gratis, and equally open to all.’’ 42 

"65 N. H. 641-643, and Farrar, op, cit,, pp. 232-234. See decision in Virginia sustain- 
ing the view of the New Hampshire justices, Currie's Admr’s v. Mutual Assurance Co., 
4 Hen. and M. 315 (1809). 

41 See letter to Justice Story, Sept. 9, 1818, The Private Correspondence of Daniel 
Webster, ed. by Fletcher Webster (Boston, 1857), f : 287. 

43 Art. XI, sec. 2. 
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Argument before the Supreme Court 

The Dartmouth College trustees at the earliest opportunity appealed 
from the decision of the superior court of New Hampshire to the Su- 
preme Court of the United States . 43 When Mason and Smith, the attor- 
neys who defended the college cause in the state court, were unable to 
go to Washington, the burden of the defense fell upon Webster, who 
had now irrevocably shifted his allegiance to the old board. Moreover, 
because he had raised money in Boston to defray the expenses of the suit, 
he had a personal interest in it. Webster predicated his attack on the 
legislative acts on the familiar conservative assumption that if such alter- 
ations in charters, as those provided in the New Hampshire acts, could 
be made in the rights and privileges of the plaintiffs, all their rights and 
privileges could be abolished. 

Webster admitted that the Supreme Court could not decide the case 
on general or fundamental principles, but he thought a discussion of 
such principles might aid in forming a correct judgment, and he devoted 
more than thirty pages to this part of his argument . 44 At the outset he 
contended that the New Hampshire acts were void because they “are 
not the exercise of a power properly legislative. Their object and effect 
is to take away, from one, rights, property, and franchises, and to grant 
them to another. This is not the exercise of a legislative power/ * This 
interference with property rights, he argued, could be declared only by 
the Judiciary. Following the reasoning of Justice Chase in Calder v. 
Bull, 45 and of Justice Story in Terrett v . Taylor,* 6 as well as Chief Justice 
Marshall in Fletcher v. Peck,* 1 Webster aimed to place the cause of the 
college upon the fundamental principle that private property must be 
protected from confiscation. This principle, he claimed, was as old as 
Magna Carta and was inscribed in the general terms of the state consti- 
tution. He saw no reason to change the plan of Smith and Mason who, 

43 “The opinion of the state court was based upon a statement of facts, which was, 
by previous agreement, to be turned into a special verdict at the request of either 
party, in order to carry the cause to the United States Supreme Court." See Lord, 
op. cit., p. 138. 

44 “I am aware,” said he, “of the limits which bound the jurisdiction of the Court in 
this case; and that on this record, nothing can be decided, but the single question, 
whether these acts are repugnant to the Constitution of the United States. Yet it may 
assist in forming an opinion on their true nature and character, to compare them 
with those fundamental principles, introduced into the state governments for the pur- 
pose of limiting the exercise of the legislative power, and which the Constitution of 
New Hampshire expressed with great fullness and accuracy.” 4 Wheaton 557-558. 

46 3 Dallas 386 (1798). 

48 9 Cranch 42 (1815). 

47 6 Cranch 87 (1810). 
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in their argument for the college in the state court, gave a minor place 
to the contention that the state acts violated the contract clause . 48 

The omnipotent power claimed for the British Parliament whereby 
the charters to corporations might be dissolved, Webster asserted, “does 
not belong to any legislature in the United States.” “A corporation,” said 
Blackstone, “may be dissolved by act of Parliament, which is boundless 
in its operations .” 49 But Webster met this proposition by the contention 
that only the regal, and not the parliamentary power relating to charters 
passed to the legislature of New Hampshire. The King granted charters, 
only Parliament could revoke them. No such authority, Webster claimed, 
belonged to the state legislature. To counteract the view of the attor- 
neys for the state and the reasoning of Chief Justice Richardson that 
Dartmouth College was a public corporation and, as such, subject to 
the changes that the state legislature might choose to make, Webster 
adopted the classification of corporations presented by Jeremiah Smith 
which placed the college in the category of eleemosynary corporations. 
Much of his argument was based on the proposition that what was 
concerned here was merely “a private charity”—a part of his argument 
which was contrary to well-known facts regarding the establishment and 
development of the college. As the board of directors of such an elee- 
mosynary corporation, the trustees were regarded as having liberties, 
privileges, and immunities which “being once lawfully obtained and 
vested, are as inviolable as any vested rights of property whatever .” 50 

Chancellor Kent and civilian authorities were quoted as saying that 
statutes which impair vested rights acquired under existing laws must 
be deemed retrospective and hence void . 81 Assuming, contrary to the 
facts, that the legislature had destroyed property rights, Webster insisted 
that it had thereby exercised judicial power and hence had violated 
the principle of the separation of powers . 89 If the constitution be not 
altogether waste paper, exclaimed he, the legislature must be inhibited 
from passing acts “directly and manifestly impairing private property 
and private privileges.” Sanctioning an early form of the doctrine of 
academic tenure, Webster claimed that both “the president and profes- 

48 Only four of the forty- two pages in Mason’s argument were devoted to the contract 
clause. Cf. Farrar’s Report , pp. 28 ff., and Beveridge, op. cit., IV: 234, 244. 

40 Comm., I: 485. 

60 Dartmouth College v. Woodward, 4 Wheaton 568-576, and Farrar, op. cit., p. 263. 

n See Dash v. Van Kleeck, 7 Johns Rep. 477 (181 1). 

“ “Who ever heard, before,” asked Webster, “that a gift to a college, or hospital, or 
an asylum, was, in reality, nothing but a gift to the State?” See 4 Wheaton 574. This 
question is based on the assumption that the legislature had destroyed the college cor- 
poration, whereas it had only changed the board of control. 
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sors have freeholds in their offices; subject only to be removed, by the 
trustees, as their legal visitors, for good cause .” 58 

Disagreeing with Chief Justice Richardson, Webster regarded the 
state acts as in violation of the “law of the land” clause of the state con- 
stitution, for, by “law of the land,” is most clearly intended the general 
law; a law which hears before it condemns; which proceeds upon in- 
quiry, and renders judgment only after trial. The meaning is that every 
citizen shall hold his life, liberty, property, and immunities under the 
protection of the general rules which govern society. Agreeing with Jus- 
tice Chase in Calder v. Bull , Webster observed that: “everything which 
may pass under the form of enactment, is not, therefore, to be consid- 
ered the law of the land. If this were so, acts of attainder, bills of pains 
and penalties, acts of confiscation, acts reversing judgments, and acts 
directly transferring one man's estate to another, legislative judgments, 
decrees and forfeitures, in all possible forms, would be the law of the 
land. Such a strange construction would render constitutional provi- 
sions, of the highest importance, completely inoperative and void. It 
would tend directly to establish the union of all powers in the legisla- 
ture .” 64 Thomas M. Cooley regarded this statement as the best definition 
of “due process of law.” It has frequently been considered as authority 
for the doctrine that acts not legislative in nature are, in accordance 
with the separation of powers theory and the due process of law pro- 
vision, necessarily void. 

Having based his argument chiefly upon general and fundamental 
principles and the denial of the authority to interfere with private rights 
granted under a charter, Webster briefly considered the application to 
the case of the contract clause of the federal Constitution . 55 Citing the 
cases of Fletcher v. Peck 56 and Terrett v , Taylor™ he maintained that the 
college case fell within the true meaning of the contract clause of the 
Constitution expounded in the decisions of the Supreme Court and that 
the acts in question impaired this contract. Referring to other institu- 
tions which were in a similar situation to Dartmouth College, he insisted 
“it will be . . . , a most dangerous experiment to hold these institutions 
subject to the rise and fall of popular parties and the fluctuation of po- 
litical opinions .” 58 Painting a dark picture of the dire consequences which 

88 4 Wheaton 583, and Farrar, op, cit,, p. 269. 

84 4 Wheaton 581, 582. 

85 Only few pages of Webster’s argument were devoted to the issue before the Supreme 
Court. See 4 Wheaton 588-596. 

86 6 Cranch 87 (1810). 

™ 9 Cranch 43 (1815). 

88 4 Wheaton 598-599, and Farrar, op, cit,, pp. 282, 283. 
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would follow if acts such as those of New Hampshire were upheld, Web- 
ster minimized the abuses that might arise if there were no public control 
over such educational and literary institutions. But it was not Webster's 
legal argument which made the greatest impression at the time. 

“No skilled performer," claims Shirley, “ever handled the keys of his 
instrument with anything like the consummate skill and art with which 
Webster, when hard pressed, played upon the prejudices, passions and 
sympathies, as well as the understanding, of men/’® He undoubtedly 
realized that on this occasion he could not rely on legal argument and 
pure reason alone. Without appearing to overstep the line of propriety, 
he felt it necessary to go beyond the legal argument in the case and to 
appeal to the members of the Court as men, subject as other individuals 
are to emotions and prejudices. Webster boldly and successfully adopted 
this procedure in the part of his argument to the Court which was not 
included in the printed copy prepared and distributed to aid the college 
cause while the case remained undecided. 

In the printed brief and in the reporter's notes “something was left 
out,” said Webster. That something, notes Lodge, 

which must have occupied in its delivery nearly an hour was the most conspicuous 
example of the generalship by which Mr. Webster achieved victory, and which was 
wholly apart from his law. . . , eo 

Mr. Webster was fully aware that he could rely, in any aspect of the case, upon the 
sympathy of Marshall and Washington. He was equally certain of the unyielding 
opposition of Duval and Todd; the other three Judges, Johnson, Livingston, and Story, 
were known to be adverse to the College, but were possible converts. The first point 
was to increase the sympathy of the Chief Justice to an eager and even passionate 
support. Mr. Webster knew the chord to strike, and he touched it with a master hand. 
This was the “something left out,” of which we know the general drift, and we can 
easily imagine the effect. In the midst of all the legal and constitutional arguments, 
relevant and irrelevant, even in the pathetic appeal which he used so well in behalf 
of his alma mater, Mr. Webster boldly and yet skilfully introduced the political view 
of the case. So delicately did he do it that an attentive listener did not realize that he 
was straying from the field of “mere reason” into that of political passion. Here no 
man could equal him or help him for here his eloquence had full scope, and on this 
he relied to arouse Marshall, whom he thoroughly understood. In occasional sentences 
he pictured his beloved College under the wise rule of Federalists and of the church. 
He depicted the party assault that was made upon her. He showed the citadel of 
learning threatened with unholy invasion and falling helplessly into the hands of 
Jacobins and free-thinkers. As the tide of his resistless and solemn eloquence, mingled 
with his masterly argument, flowed on, we can imagine how the great Chief Justice 
roused like an old warhorse at the sound of the trumpet. The words of the speaker 
carried him back to the early years of the century, when, in the full flush of manhood, 
at the head of his Court, the last stronghold of Federalism, the last bulwark of sound 
government, he had faced the power of the triumphant Democrats. Once more it was 

69 Dartmouth College Causes, p. 4. 80 Daniel Webster, p. 87. 
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Marshall against Jefferson — the Judge against the President. Then he had preserved 
the ark of the Constitution. Then he had seen the angry waves of popular feeling 
breaking vainly at his feet. Now, in his old age, the conflict was revived. Jacobinism 
was raising its sacrilegious hand against the temples of learning, against the friends 
of order and good government. The joy of battle must have glowed once more in the 
old man’s breast as he grasped anew his weapons and prepared with all the forces of 
his indomitable will to raise yet another constitutional barrier across the path of his 
ancient enemies. 

We cannot but feel that Mr. Webster's lost passages, embodying this political appeal, 
did the work, and that the result was settled when the political passions of the Chief 
Justice were fairly aroused. Marshall would probably have brought about the deci- 
sion by the sole force of his imperious will. But Mr. Webster did a good deal of effective 
work after the arguments were all finished, and no account of the case would be com- 
plete without a glance at the famous peroration with which he concluded his speech 
and in which he boldly flung aside all vestige of legal reasoning, and spoke directly to 
the passions and emotions of his hearers. 81 

Webster's argument, its political appeal, and his emotional peroration 
represents a notable instance of the ad hominem method of advocacy . 62 
It has been pointed out that except for these features there was little 
new in Webster's argument. There is in fact a remarkable case of identity 
between Mason's argument before the state court and Webster's defense 
of the cause of the college in Washington . 63 After showing the striking 
identity of material, method, and phraseology in Mason’s and Webster's 
arguments, Noyes concludes that “to Webster's knowledge of men in 
general, and of the Judges before him in particular, to his consequent 
daring introduction of nearly an hour's discussion of the political side 
of the case and of his splendid peroration, was no doubt largely, perhaps 
principally due to the effect of his argument upon the judges and the 
public.'' Webster at various times recognized his debt to Mason and 
Smith. 

Because the appeal of the college to the Supreme Court was considered 
a forlorn hope , 64 the state officials and the university trustees thought it 
a needless expense to send the original counsel, Sullivan and Bartlett, 
to Washington. John Holmes, a representative in Congress, and Wil- 
liam Wirt, recently appointed Attorney General, were selected to defend 
the cause of the state. Holmes, it is claimed, delivered a political speech 

61 Lodge, op. cit ., pp. 87-89. 

82 For a firsthand impression of a part of this political and personal appeal, see the ac- 
count of Channing A. Goodrich in Samuel Gilman Brown’s The Works of Rufus Choate 
with a Memoir of His Life (Boston, 1862), I: 515 ff.; also Lord, op. cit., pp. 147-149. 

68 W. S. G. Noyes, “Webster’s Debt to Mason in the Dartmouth College Case,” 28 
Amer . Law Rev. (May-June, 1894), 356. 

64 Webster said he had never allowed himself to indulge any great hope of success. 
C. H. Van Tyne, The Letters of Daniel Webster (New York, 1902), p. 77. 
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rather than a logical and sustained legal argument.* 5 Wirt, not being 
familiar with the facts of the case, was unprepared to meet the conten- 
tions of the counsel for the college and broke down in the midst of his 
argument. But Daniel Webster and Joseph Hopkinson, whom Webster 
had prevailed upon to serve as associate counsel, 66 were familiar with the 
facts and the issues involved and presented effective arguments. 

Holmes, for the state, contended that the prohibition in the Constitu- 
tion which alone gives the Court jurisdiction in the case did not extend 
to grants of political power, nor to contracts concerning the internal 
government and policy of a sovereign state. The education of youth was 
declared to be one of the most important objects of civil government, 
the regulation of which belonged, with few exceptions, such as copy- 
rights, to the states. It was also noted that where a private proprietary 
interest was coupled with the exercise of political power or a public trust, 
the charters of corporations had frequently been amended by legislative 
authority. Hopkinson in reply insisted that the whole argument for the 
state proceeded on an unwarranted assumption, namely, that the corpo- 
ration created by the charter was a public corporation. He then pro- 
ceeded to demonstrate that this assumption was contrary to the facts 
as he conceived them. 

On the morning after the conclusion of the argument Chief Justice 
Marshall announced that some of the Judges were of different opinions, 
that some had not formed an opinion, and consequently the cause must 
be continued. Beveridge thinks that Marshall, Washington, and Story 
were for the college, Duval and Todd against it, and that Livingston 
and Johnson had not made up their minds. This surmise of the attitudes 
of the Justices, with the exception of that of Story, appears from the evi- 
dence to be correct. Webster believed, 67 that following argument, only 

85 Holmes, says Shirley, "was a scheming, busy, restless, rollicking politician ... he 
was as much out of place before Judge Marshall’s court and pitted against such a man 
as Webster as it was possible to be ... he had neither taste, time, inclination, nor the 
mental qualities to grasp, prepare, and argue a cause like this.” Dartmouth College 
Causes, p. 231. 

88 To President Brown, Webster wrote that if he was expected to argue the college 
case, “I should choose to associate with me some distinguished Counsel. Mr. Thompson 
and myself have mentioned Mr. Hopkinson of Philadelphia. He is well known to us, 
and I think him capable of arguing this cause as well as any man in the United 
States. ... I think I would undertake, for a thousand dollars, to go to Washington, 
and argue the case, and get Mr. Hopkinson 's assistance also. I doubt whether I could 
do it for a much less sum.” Lord, op. cit., p. 138. 

It is thought that Webster sought the aid of Hopkinson in arguing the case because 
of his friendship with Marshall. Hopkinson had been counsel for Justice Chase on his 
impeachment trial. For an historical note dealing with the attorneys in the Dartmouth 
College Case, see Charles Warren, 46 Amer . Law Rev . (Sept.-Oct., 1912), 665. 

87 Writing to Chief Justice Smith, Webster observed, "I have no accurate knowledge 
of the manner in which the Judges are divided. The Chief and Washington I have 
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two Justices supported the college, and, on the review of the evidence, 
Shirley is of the opinion that Webster's prediction was correct. 

Webster did not regard the attack on the acts of the legislature as 
based on the contract clause as a particularly strong argument. His main 
hope rested on the contention that the acts were not “within the general 
scope of legislative power and were contrary to general principles"— -a 
mode of attack on which he felt sure the Court at Washington would be 
favorable. He encouraged the friends of the college to bring cases before 
the Circuit Court in New Hampshire the purpose of which, he hoped, 
was to raise before the Supreme Court at Washington the question 
whether by the general principles of our governments and independent 
of the constitutional provisions respecting contracts the state legislature 
can be restrained from divesting vested rights. Lord notes that through 
the efforts of Webster and Marsh and with the advice and concurrence 
of Justice Story a method of procedure was adopted which was calculated 
to try all of the rights of the parties . 68 Webster's plan involved the turn- 


no doubt are with us. Duval and Todd perhaps against us; the other three holding up. 
I cannot much doubt but that Story will be with us in the end, and I think we have 
much more than an even chance for one of the others. I think we shall finally succeed.” 
Private Correspondence, I: 276. 

08 On the progress of the cases, which were brought by the officers of the college at 
Webster’s solicitation. Marsh wrote to President Brown as follows: 

“I have just returned from Portsmouth where I have been two days past. The actions 
are all continued, but the court made the most positive injunction on the defendants 
to plead in season and be prepared for trial early the next term, and it was suggested 
that an adjourned term would be holden for their trial, if necessary in order that some 
one or more of them might be entered in the Supreme Court at next term. The Judge 
[Justice Story] intimated that this was of great importance as the action now there did 
not perhaps present all of the questions that would naturally arise out of the con- 
troversy and as it was time the controversy should be finished, the Judge assured the 
parties that nothing should be wanting on the part of the Court to place the actions 
in such train as would insure their final decision.” Lord, op. cit., p. 154. 

After considerable acquaintance with Justice Story, Marsh observed, “an impartial 
decision is all that we ought to desire and this I think without doubt we shall have.” 
By this time Justice Story had apparently decided to aid the cause of the college in 
every way within his power. Webster, following the course of these cases, let it be 
known that he had given the Supreme Court “reason to expect that a case would be 
presented at the Circuit Court raising the question in its amplest form” and said he 
would be “mortified if it were not so.” Webster, Private Correspondence, I: 278, and 
Lord, op. cit., p. 154. 

In a letter to Mason, April 28, 1818, Webster wrote, “I saw Judge Story as I came 
along. He is evidently expecting a case which shall present all the questions. . . . The 
question which we must raise in one of these actions, is, ‘whether by the general prin- 
ciples of our governments, the state legislatures be not restrained from divesting vested 
rights*? This of course, independent of the constitutional provision respecting contracts. 
The particular provisions in the New Hampshire constitution no doubt strengthen 
this general proposition in our case; but on general principles, I am very confident the 
Court at Washington would be with us.’* Private Correspondence, I: 282, 283; also 
Lord, op. cit., pp. 141 ff. 
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ing of an agreement drawn by counsel into a special verdict, whereupon 
Justice Story and the District Judge were to disagree pro forma , without 
argument or decision. Then the cause could be taken immediately to 
the Supreme Court of the United States upon the certificate of the dis- 
agreement of the Judges . 69 At the instigation of Webster, three such suits 
were brought before the federal court in New Hampshire, any one of 
which, as Beveridge notes, would have afforded Story the opportunity 
which he probably by this time desired, namely, to declare the New 
Hampshire acts void as contrary to natural rights and justice . 70 But the 
original case presented to the Supreme Court was decided before any 
of these cases could be brought to trial. 

It is well known that influences other than strict legal arguments not 
infrequently affect the decisions of judges. On the contrary, it is rather 
unusual to take steps to change the tentative judgments which may have 
been formed by the judges after a case has been argued and prior to the 
announcement of the court's decision. That such steps were taken before 
Chief Justice Marshall rendered his opinion in the Dartmouth College 
Case is apparent from the available historical records relating to the case. 

Attempts to Influence the Opinions of the Judges 

It is difficult to extricate the actual facts of the Dartmouth College Case 
from the religious, political, and emotional setting surrounding the case. 
Beveridge, following the footsteps of other historians of the Supreme 
Court, attempts to place the decision of the case on the high plane of 
legal logic and wise judicial statemanship . 71 It is customary to condemn 

69 Lord, op. cit ., pp. 154, 155, 159. 

70 On the difficulties of preparing and presenting an appropriate case to the federal 
courts, see Shirley, op. cit., pp. 277 ff., and appendix, below, p. 420. 

71 Beveridge defends the activities of the friends of the college to influence the Judges 
by saying: “Although the efforts of the College to get its case before Kent were praise- 
worthy rather than reprehensible, and although no smallest item of testimony had 
been adduced by eager searches for something unethical, nevertheless out of the cir- 
cumstances just related has been woven, from the materials of eager imaginations, 
a network of suspicion involving the integrity of the Supreme Court in the Dartmouth 
decision.” In a footnote he continues: “This is principally the work of John M. Shirley. 
. . . [His] volume is crammed with the results of extensive research, strange conglomer- 
ation of facts, suppositions, inferences, and insinuations, so inextricably mingled that 
it is with utmost difficulty that the painstaking student can find his way.” Beveridge, 
op. cit., TV: 258, 259. 

“Before us, as we write,” says Shirley, “lies the written statement of one of the great 
actors in this controversy, showing that on February 28, 1824, he ‘destroyed many 
letters to and from F. Brown and D. Webster, and letters to and from J. Mason, T. 
Farrar, M. Olcott, B. J. Gilbert, T. W. Thompson, C. Marsh, A. Livermore, R. Fletcher/ 
etc., relating to this controversy. But enough remains to show what was done, though 
it does not disclose every step of the actors.” From the available records and cor- 
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Shirley's Dartmouth College Causes and the Supreme Court for its “in- 
ferences and insinuations" regarding the political methods used to secure 
a favorable decision for the college. Lord refers to Shirley as “betraying 
a strong bias against the College in the controversy, and drawing some 
unwarrantable conclusions from distorted facts," but as “crammed with 
learning and information ." 72 Lord, on the contrary, aims in every way to 
place the cause of the college in the best light. An illustration of Lord's 
failure to treat both sides fairly is shown when, in the consideration of 
the case in the New Hampshire superior court, the decision against the 
college and the opinion of Chief Justice Richardson are practically 
ignored . 73 

Both parties to the dispute resorted to political and extralegal influ- 
ences to win their cause. Chief Justice Richardson’s opinion was printed 
and circulated. But the efforts on behalf of the state to secure support 
were scarcely comparable to the adroitly planned and systematically 
executed schemes of Webster and the college group. Without depending 
upon inferences or insinuations, it is evident that a persistent and some- 
what indecorous campaign was waged to win over to the college side the 
doubtful members of the Supreme Court as well as those who supported 
the action of the state. Webster submitted a copy of his argument at 
Washington to Judge Parker, the chief justice of the supreme court of 
Massachusetts, who advised the printing and circulation of the argu- 
ment, for, said he: “Public sentiment has a great deal to do in affairs of 
this sort, and it ought to be well formed. That sentiment may even reach 
and affect a court, at least if there be any members who wish to do right, 
but are a little afraid, it will be a great help to know that all the world 
expects they will do right." And in due course Webster's brief was re- 
vised and printed to be used as a campaign document . 74 Commenting on 
the printing of his argument, Webster said: “The opinion of the New 
Hampshire court had been a good deal circulated, and I was urged to 
exhibit in print our view of the case. A few copies only were printed. 


respondence, Shirley presents an interesting and illuminating account of the pro- 
ceedings relating to this case. 

Hagan thinks that Shirley failed to prove that the decision of the Supreme Court 
was obtained by improper influences, but concedes that “he abundantly demonstrated 
that important facts relative to the foundation of Dartmouth College were misstated 
both in Webster's argument and in Marshall’s opinion.’’ Horace H. Hagan, “Dart- 
mouth College Case,’* 19 Georgetown Law Jour . (May, 1931), 416. 

72 Lord, op, cit,, p. 69. 

73 Ibid,, p. 130. For unfavorable comments on President Wheelock, see ibid., pp. 116 ff. 

74 For an account of the efforts to create public sentiment favorable to the college 
after the case had been argued and submitted in a court of last resort, see Shirley, 
op. cit., pp. 249 ff., and address by Ephriam A. Otis, “The Dartmouth College Case,'* 
27 Amer . Law Rev. (July-Aug., 1893), 5 8 5 * 
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and they have been used rather cautiously. A respect for the Court, as 
well as general decorum, seem to prohibit the publishing of an argument 
while the cause is pending. I have no objection to your showing this to 
any professional friend in your discretion, I only wish to guard against 
its becoming too public .” 75 Copies of the argument were furnished to 
Justice Story to be distributed as he saw fit. Webster wrote to Story re- 
garding these copies that “if you send one of them to each of such of the 
Judges as you think proper, you will of course do it in the manner least 
likely to lead to a feeling that any indecorum has been committed by 
the plaintiffs.” 7 * 

Because the friends of the university had entertained Chancellor Kent, 
had placed in his hands documents relating to the controversy, and had 
secured an expression of opinion from him favorable to the cause of 
the state, Webster, Charles Marsh, and President Brown took prompt 
and effective measures to counteract the impressions Kent had formed 
on his visit to Hanover. Marsh, one of the trustees of the college, sent 
Kent a copy of Webster's argument. Under the direction of Marsh and 
President Brown, conferences were held in Albany, New York, with Kent 
and Governor Clinton and, through Kent, information favorable to the 
college was placed in the hands of Justices Johnson and Livingston. 
Doubtless as a result of these conferences, Chancellor Kent changed his 
opinion regarding the case and agreed to present his views to Justice 
Johnson who finally joined Justices Livingston and Story in supporting 
the views of Justices Marshall and Washington . 77 Justice Johnson, who 

76 See Lord, op. cit., p. 152. 

76 See letter to Justice Story in Private Correspondence, I: 287. 

77 See Shirley, op. cit., pp. 262 ff., for comments and extracts from correspondence. 

Kent, who was known to be a strong and active Federalist, was reported to have based 

his change of view upon a decision of the Council of Revision, of which he was a mem- 
ber, holding that the charter of the city of New York could not be altered without the 
consent of the corporation. See letter of Francis Brown, President of Old College, to 
Daniel Webster regarding conversations of Brown with Chancellor Kent. Shirley, op. 
cit., pp. 268-270. It is apparent from this letter that Kent had shown Brown the copy 
of his record of the proceedings of the Council of Revision which had considered the 
validity of an act of the New York legislature passed in 1804. Accoiding to this record 
this bill, designed to change the charter of the city of New York to increase the number 
of wards without any application from or consent of the officials of the city, was turned 
over to Kent for his recommendation to the Council. He reported objections which 
included the following: “It has been considered and treated as a salutary principle 
in our government that charters of incorporation were not to be essentially affected 
without due process of law, or without consent of the parties concerned. Nothing but 
a strong public necessity would justify such an interference.” 

Kent's objections were overruled by the other judges, but Governor Clinton criticized 
the measure on the same grounds as those advanced by Kent, using, however, the 
phrase “ordinary process of law” instead of “due process of law.” Kent explained to 
Brown that he had made his objections to the bill “as a politician, not as a judge; and 
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vigorously dissented from the broad doctrines approved by the Chief 
Justice on the interpretation of the contract clause in Fletcher v. Peck , 
concurred in the opinion and judgment in the Dartmouth College Case 
“for the reasons stated by the Chief Justice.” The conferences with 
Chancellor Kent and the discussions over the contract clause in Sturges 
v. Crowninshield probably had some influence in determining Johnson’s 
final vote . 78 A representative of the college party, B. J. Gilbert, visited 
Richmond and attempted to see Chief Justice Marshall. “Unable finally 
to meet Judge Marshall,” notes Lord, “he yet managed to get into his 
hands a copy of the charter and newspapers giving accounts of the case .” 79 

Personal and political factors were no doubt of some significance in 
securing a favorable decision for the college, though the influence of 
these factors in securing the final determination may at times have been 
exaggerated. Without doubt it was the adroit political skill as well as 
the eloquence of Webster 89 which finally brought victory to the college 
cause. The case had assumed, under Webster’s direction, a strong politi- 
cal tinge, so that, like Marhury v. Madison , it was looked upon as a 
“judico-political wager of battle between John Marshall and Thomas 
Jefferson, the two great Virginians, whose political and personal hate 
descended with them into the tomb .” 81 Webster made good use of this 
personal and political hatred in his effort to secure the ardent champion- 
ship of the college cause by Chief Justice Marshall . 82 

The cause of the state had been poorly presented to the Supreme 
Court at Washington, partly, no doubt, because a decision favorable to 


he was not clear that the doctrine laid down was correct, as applied to corporations 
for the purposes of governments, etc.” By 1807, however, Kent regarded it as “a sound 
principle of free government . . . that charters of incorporation, whether granted for 
private or local, or charitable, or literary or religious purposes were not to be affected 
without due process of law, or without the consent of the parties concerned.” Shirley, 
ibid.; and Mark De Wolfe Howe, “A Footnote to the Conspiracy Theory,” 48 Yale Law 
Jour. (Apr., 1939), 1007 ff. For the official record of the Council of Revision, see A. B. 
Street, Council of Revision of the State of New York (Albany, 1859). 

78 Otis thinks the published correspondence “conclusively shows that the learned 
Chancellor was visited by friends of the College and supplied with arguments in its 
favor, for the sole purpose of securing his influence upon Judges Johnson and Living- 
ston, who were still undecided, and who, it was learned, had asked Chancellor Kent for 
his opinion on the subject.” “The Dartmouth College Case,” 27 Amer . Law Rev. 536. 
A copy of the letters of President Brown to Webster on his visit to Albany is included 
in the appendix, below, pp. 420-422. 

70 Lord, op. cit., p. 153. 

80 Lodge, op. cit., pp. 87-89, and above, p. 394. 

81 Otis, “The Dartmouth College Case,” 27 Amer. Law Rev., 532. 

82 Fuess regards the Dartmouth College Case as “a phase of the historic conflict during 
the formative days of the Republic between conservatives and liberals. Federalists and 
Democrats, John Marshall and Thomas Jefferson. It need hardly be said that Daniel 
Webster was on the side of established order,” Daniel Webster, I: 216. 
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the state was taken for granted.® In fact, the friends of the university 
were so confident of the success of their cause that they expected a unani- 
mous decision in their faVor . 84 When the likelihood of an adverse deci- 
sion appeared imminent, William Pinkney of Maryland was employed, 
because it was thought he could most effectively meet the arguments of 
Webster. Though Pinkney had thoroughly familiarized himself with 
the facts and issues of the case and had notified the Justices and opposing 
counsel that he would move for a reargument, Chief Justice Marshall, 
on the convening of the Court, refused to recognize him and began the 
reading of his opinion.® 

Chief Justice Marshall's Opinion 

In rendering the decision of the Supreme Court which reversed the 
unanimous and carefully reasoned opinion of the New Hampshire court 
in the Dartmouth College Case , Chief Justice Marshall took sides on a 
bitterly contested political and social issue of the day and emphasized 
the detached or mechanical approach to constitutional interpretation. 
In the first place, he maintained, the Court will not pronounce an act 
of the legislature void in a doubtful case. Adverting to the contract 
clause and the jurisdiction granted to the federal courts, it was declared 
to be the high and solemn duty of the Court to protect the legislative 
violation of those contracts which the Constitution has placed beyond 
legislative control. However irksome this task may be, observed Mar- 
shall, it is “a duty from which we dare not shrink." One of the main 
issues of the case, that is, whether the charter was a contract, was disposed 
of in a short paragraph introduced by the sentence: “it can require no 
argument to prove that the circumstances of this case constitute a con- 

88 Holmes was a Jeffersonian Democrat and was despised by Marshall. Wirt's argu- 
ment was weak because he was not familiar with the facts of the case. 

“Lord, op. cit., p. 151. 

“Justice Story apparently believed that the college case would be reargued. On 
December 9, 1818, he wrote: “The next term of the Supreme Court will probably be 
the most interesting ever known. Several great constitutional questions, the constitu- 
tionality of the insolvent laws, the taxing of the bank of the United States, and of 
the Dartmouth College new charter, will probably be splendidly argued. Mr. Pinkney 
is engaged in these and in several other very important questions sent from my circuit.” 
Life and Letters of Joseph Story, ed. by William W. Story (Boston, 1851), 1 : 313. And 
Webster thought “it is most probable, perhaps, that Pinkney will succeed in his 
motion, although I do not think it by any means certain.” Lord, op. cit., p. 160. 

Speaking of the efforts of the friends of the university to have another argument of 
the case upon the ground of new facts, Webster referred to “the echoes of the clamor 
in New Hampshire”— that the cause had not been heard on its true facts and observed: 
“In truth I did not want a second argument here, upon an assumption of facts. If I do 
not misjudge we shall have no difficulty in the Circuit Court.” Letter to Jeremiah 
Smith, Feb. 28, 1819, Van Tyne, op. cit., p. 80. 
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tract /’ 88 Having without argument or rational justification assumed that 
the charter in the case had every ingredient of a complete and legitimate 
contract , 87 it was only necessary to adopt the reasoning of the attorneys 
for the plaintiffs that the college was a private eleemosynary institution 
and not a public corporation to resolve the cause in its favor. Such a 
corporation as “an artificial being, invisible, intangible, and existing 
only in contemplation of law” was held to be “no more a state institution 
than a natural person exercising the same powers would be.” Chief Jus- 
tice Richardson’s decision that such a corporation as that establishing 
Dartmouth College as an educational institution was a public corpora- 
tion was summarily discarded . 88 

Admitting that Parliament could have repealed the charter after it 
was granted by the Crown and claiming that such an act would have 
been perfidious, Marshall, gradually, and by steps that are neither clear 
nor logical, arrived at the conclusion that when a private eleemosynary 
corporation is created, it is no longer subject to its creator for visitation, 
alteration, or control— in short, a self-perpetuating and politically and 
legally independent entity had come into being. Then recurring to the 
contract to which, according to the fictions of the law, the donors, the 
trustees, and the Crown were the original parties, Marshall conceded 
that it is likely that “the preservation of rights of this description was not 
particularly in the view of the framers of the Constitution, when the 
clause under consideration was introduced into that instrument.” 8 ® But 
adopting the rule of interpretation that every effort must be made to 
give a meaning to the Constitution favorable to the protection of private 
rights, he said: 

It is not enough to say, that this particular case was not in the mind of the Conven- 
tion, when the artide was framed, nor of the American people, when it was adopted. 
It is necessary to go further, and to say that, had this particular case been suggested, 
the language would have been so varied, as to exdude it, or it would have been made 
a special exception. The case being within the words of the rule, must be within its 
operation likewise, unless there be something in the literal construction so obviously 
absurd, or mischievous, or repugnant to the general spirit of the instrument, as to 
justify those, who expound the Constitution in making it an exception. 90 

With a different outlook or perspective from that of Chief Justice 
Richardson of New Hampshire relating to the development of public 

88 4 Wheaton 627 (1819). 

87 “It should be noted that ‘contract* was given a wider meaning in the Constitution 
and in general use in 1789 than it has in this treatise, or in the Restatement of 
Contracts, e.g., the corporate charter, as held in Dartmouth College v. Woodward, 4 
Wheaton 518 (1819).’* Williston on Contracts , rev. ed. by Samuel Williston and George 
J. Thompson (New York, 1936), I, sec. 1, note 2. 

88 4 Wheaton 632-639. 88 Ibid., p. 644. 90 Ibid., pp. 644, 645. 
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education, Marshall thought “it is probable, that no man ever was, and 
that no man ever will be, the founder of a college, believing at the time, 
that an act of incorporation constitutes no security for the institution; 
believing, that it is immediately to be deemed a public institution, whose 
funds are to be governed, and applied, not by the will of the donor, but 
by the will of the legislature/’ 91 Before Marshall’s opinion was rendered 
substantial beginnings had been made toward the establishment of state 
colleges or universities in other states as well as New Hampshire. Follow- 
ing the trend indicated in the acts relating to educational institutions 
in New England and in the middle Atlantic states, state institutions, 
which later became universities, were established in North Carolina 
in 1795, South Carolina in 1805, Michigan in 1817, Virginia in 1819, 
and Indiana in 1820. Though the decision in the Dartmouth College 
Case put an end to the attempts to reorganize or to control the close cor- 
porations which were formed by the charters of certain educational 
institutions in the South and the West, it encouraged the establishment 
and maintenance of colleges and universities under state control and 
direction. 

Assuming that the funds secured for the support of Dartmouth Col- 
lege consisted entirely of private donations 92 and that education sup- 
ported by endowment from private funds should be private and not 
public, Marshall concluded that the charter of Dartmouth College was 
plainly a contract to which the donors, the trustees, and the Crown were 
the original parties and that the acts of the New Hampshire legislature 
reorganizing the college, as founded under the charter of 1769, so far 
as they interfered with the rights of the trustees and donors, were void. 
The Chief Justice thus based his reasoning on a principle which the 
leading Federalist lawyers regarded as uncertain and insecure ground 
for invalidating the state laws. 93 

The opinion of Chief Justice Marshall in the Dartmouth College Case 

91 4 Wheaton 647. 

02 As a matter of fact, a large part of the funds secured for Dartmouth College was in 
the nature of public grants. 

88 According to Lodge, “this doctrine of ‘impairing the obligation of contracts/ which 
produced a decision in its effects more far-reaching and of more general interest than 
perhaps any other ever made in this country, was imported into the case at the sug- 
gestion of laymen, was little esteemed by counsel, and was comparatively neglected in 
every argument.” Daniel Webster, p. 83. 

Commenting on Marshall’s method of arriving at a condusion and of writing opin- 
ions without consulting his associates, Beveridge thinks Marshall prepared his opinion 
in Virginia and “had barely time to read it to his assodates before the opening of 
Court.” The opinion was later submitted to Justice Story who suggested a few altera- 
tions. The other Justices wrote opinions later which were published in the reports. 
See Proc. Mass. Hist. Soc., 2d ser., XIV: 324-325; and Story, Life and Letters, I: 323, 324. 
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is a good illustration of the method of the Chief Justice in construing 
and stating facts which give a plausible basis for the legal and political 
theories he wished to announce, without adhering closely to the actual 
evidence in the case. Marshall referred to an application which was made 
to the Crown for a charter to incorporate a religious and literary insti- 
tution . 94 But the charter was granted by the royal governor of New 
Hampshire, nominally in the name of the sovereign, to place on a more 
secure basis Moor’s Charity School for the education of Indians, funds 
for which had been solicited in England. He also noted that large con- 
tributions were made which were to be turned over to the corporation 
as soon as it was created. Most of these contributions, however, were 
made to Moor’s Charity School, which was designed primarily to educate 
Indians as teachers or missionaries, without any relation to the ihcor- 
poration of the school . 95 The charter for the school, which was given the 
name of Dartmouth College in the act of incorporation, was apparently 
secured without the knowledge and consent of the trustees, most of 
whom resided in England, to expand the educational and missionary 
work of the charity school, particularly for students from American 
families. The trustees, to whom the funds solicited in England had been 
committed for distribution, insisted that the funds secured in England 
should be used as agreed— for the Indian charity school, that regular 
accounts be kept of the money expended, and that the work of the charity 
school be not blended with the college. Contrary to this stipulation, some 
of the funds secured in England were used to erect buildings for the use 

94 On the assertion that the charter of the college was defective for lack of power to 
make such a grant. Lord says: “It is true that Governor Wentworth's commission 
nowhere conferred upon him the power to erect a corporation of this description. The 
charter never having been confirmed by the Crown may perhaps have been open to 
question at the beginning, but it is hard to believe that the infirmity, if any, was not 
cured subsequent to the Revolution, by the repeated recognition of the College as a 
legal body in numerous acts of the state legislature, by the acts of 1789 and 1807, which 
changed the constitution of the corporation as to lands given by the State, and even 
by the controverted acts of 1816 themselves.” An original defective charter was thus 
made legal by action of the state which was now denied the right to change the board 
of control of the corporation. See Lord, op. cit., pp. 167, 168. 

“It would gratify curiosity to be informed how the Chief Justice knew that 'an appli- 
cation was made to the Crown for a charter/ or the contents of that application. The 
probability is that George III died without even knowing that a charter had been 
granted to Dartmouth College. It is a historical fact that no formal application was 
made even to Governor Wentworth, who granted the charter in the name of the 
King. . . . This is of no particular importance except to exemplify the haste and reck- 
lessness with which great judges sometimes come to conclusions of fact as well as law.” 
From comments of James C. Jenkins, “Should the Dartmouth College Decision be 
Recalled,” 51 Amer. Law Rev . (Sept.-Oct., 1917), 720. 

96 See Frederick Chase, A History of Dartmouth College and the Town of Hanover, 
ed. by John K. Lord (Cambridge, 1891), pp. 8 ff. 
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of the college and to meet other expenses not attributable to the charity 
school." The funds of the college, Marshall asserted, consisted entirely 
of private donations. The first endowment of the college, however, came 
in the nature of a grant of public lands made by Governor Wentworth 
at the time the charter was granted. Other donations were made by the 
states of Connecticut, Massachusetts, New Hampshire, and Vermont. 97 
In fact, Webster in his argument referred to a grant of land to the college 
by the state of Vermont which he maintained could not have been in- 
tended as a grant to the state of New Hampshire. 08 

The Constitution did not deal with the moral obligations of state gov- 
ernments. And what relation did the disappointment of the donors, or 
the perfidy, or the ethics of the transaction have to do with the legality 
of it? As a matter of policy, it should have been a matter for the legislature 
to decide. Marshall really conceded the whole argument for the oppo- 
nents of the college when he admitted that the power of Parliament to 
repeal the charter was unquestioned and that the nature of the situation 
was in reason, in justice, and in law what it was in 1769." These two ad- 
missions leave relatively little basis for the existence of a contract or for 
any obligation arising thereunder. If the King originally was not under 
any obligation, and if the nature of the transaction was not changed by 
the Revolution or by the adoption of the federal Constitution, then how 
could an obligation arise where there was none before? 

It is not difficult to demonstrate the converse of the main proposition 
by which Chief Justice Marshall brings the case within the meaning of 
the words of the Constitution. This particular case, the Chief Justice 
admitted, is not within the meaning of the constitutional prohibition 
by the normal and usual interpretation of the language used. If by a 
fair and reasonable construction ol the provision of the Constitution 
this case is excluded, it devolved upon the attorneys for the college and 
the Justices to show why an exception would be made. But this plain and 
obvious duty was declined, and the burden of proving an exclusion of 
the case was by a trick of legal logic turned back upon the university 
and its adherents. 

It is a remarkable fact, noted James C. Jenkins, that Chief Justice 
Marshall, in deciding that the charter to Dartmouth College was a con- 
tract, resorted neither to rational discussion nor the citation of authority 

88 Chase, op . cit., pp. 150, 243 ff. 

87 Chase, op. cit., pp. 23, 29, 37, 277, 575. See especially the grant of 23:000 acres of 
land by the legislature of Vermont, one-half to be devoted to the charity school and 
one-half to the college; also the Landoff grant of more than 25,000 acres, made in 1764 
and granted anew in 1770. Ibid., pp. 588 ff. . 

88 4 Wheaton 574. 88 Ibid., p. 643. 
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except to make two references to Blackstone which cover universally 
conceded points. 100 According to Mr. Jenkins, the complete and legiti- 
mate ingredients of a contract were not present in the granting of a 
charter to Dartmouth College. These ingredients are: (1) parties— com- 
petent, intending, and willing; ( 2 ) a sufficient consideration; (3) an 
actual agreement in the form prescribed by law engendering mutual 
legal relations and obligations; (4) a legal subject matter. But by com- 
mon law the King could not enter into a contract. And the charters 
granted in the name of the King were subject to revocation, hence, if 
there was a contract one of the parties to the agreement was not bound. 
There were, indeed, some important ingredients of a contract absent in 
the transactions leading to the grant of a charter to the college. 101 

When Marshall applied the contract clause to executed as well as exec- 
utory contracts, he refused to follow the ordinary understanding and 
significance of contractual obligations. In prohibiting the impairment 
of the obligation of contracts, the makers of the Constitution, it is be- 
lieved, intended the inhibition to apply to executory contracts only. 
If the obligation of contract is, as Marshall stated, its legal bond or bind- 
ing force, the obligation could only look to the future and could not 
apply to a past act. Hence, “in an executed contract, there is no outstand- 
ing contractual obligation; and, therefore, no obligation of contract to 
be impaired.” 102 How could a charter which was in the nature of a license 
subject to revocation at any time become a binding and irrevocable 
contract? 

According to the established principles of the common law no obliga- 
tion inheres in a contract which is executed. Rights may have become 

100 Jenkins, op. cit., p. 718. Joseph P. Cotton thinks that “there can be little question 
that, by the influence of counsel, by some subtle influence of politics or friendships, 
there seems to have crept into the consideration of the Dartmouth College Case , a 
distinct bias in favor of the College. It is not easy to support such an assertion; but it 
is the inference from Marshall’s opinion. It is characteristic of Marshall’s opinions to 
be argumentative, combative, to state logically, cogently, but one rises from this opinion 
dissatisfied. There is bias in the statement of facts, a bias in the statement of premises; 
and surely, what seems now to us the main issue of the case, the assumption that the 
charter of the college was a ‘contract,* as that term is used in the Constitution, is too 
hasty and too barely supported.” The Constitutional Decisions of John Marshall (New 
York, 1905), I: 347. 

101 Jenkins, op. cit., pp. 719 ff. 

108 Ibid., pp. 736, 737. See also William Trickett, “The Dartmouth College Paralo- 
gism,” 40 Amer . Law Rev . (Mar .-Apr., 1906), 183. For the claim that the contract arising 
from the grant of a charter to a corporation is not an executed but a continuous con- 
tract, see R. N. Denham, Jr., “An Historical Development of the Contract Theory in 
the Dartmouth College Case,” 7 Mich . Law Rev. (Jan., 1909), 219. Of the failure to 
recognize or appreciate the difference between an executory and executed contract, 
Denham says Marshall did not hesitate over such “a trifling difficulty of interpretation.” 
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vested through such a contract, but those rights are no more sacred than 
rights which have become vested in any other manner. The federal Con- 
stitution did not provide that no state shall pass any law impairing 
vested rights; it merely inhibited the passage of laws impairing the obli- 
gation of contracts. Only executory contracts can be said to have an 
obligation inhering in them, that is, contracts in which one of the parties, 
by virtue of the agreement, is under the obligation to do something 
which is still undone. The purpose of the constitutional provision was 
to prevent states from releasing contracting parties from such obliga- 
tions. Summarizing the views prevailing at the time, Shirley thinks that 
an interpretation which would have restricted the contract provision 
to executory contracts would have been more natural and reasonable 
than the construction adopted by Chief Justice Marshall . 108 But there are 
sustainable grounds for the view that Marshall, like others who were 
associated with him during the early decades of the nineteenth century, 
looked upon the “obligation of contract” as something dictated by rea- 
son or nature which transcends the lawmaking power of the state. And, 
as Nathan Isaacs observes, Marshall, like most thinkers of the eighteenth 
and early nineteenth centuries, “is quite willing to make not only his 
law but also his history a priori , out of that which the human mind fig- 
ures out must have happened .” 104 

Another feature of Marshall’s reasoning was the division of corpora- 
tions into two classes— public and private. But this division, it is claimed, 
was unknown to English law wherein all chartered rights were political 
privileges over the exercise of which Parliament had plenary power. The 
charter to Dartmouth College was granted on this implied condition . 105 

Neither the arguments of the attorneys nor the opinions of the Justices 
give a satisfactory definition of a contract, nor do they indicate clearly 
what was meant by the phrase “obligation of contracts.” The term “obli- 
gation of contracts” did not arise from English law. A similar expression 
was in use in the Roman law and is to be found in the Spanish civil code. 
The word “obligation” is defined in the Code of Justinian as a chain 
which binds a person to the performance of something in accordance 
with the law of the land . 108 

108 Dartmouth College Causes , p. 227. 

104 “John Marshall on Contracts: A Study in Early American Juristic Theory,” 7 Vir- 
ginia Law Rev. (Mar., 1921), 423. 

105 C. H. Hill, “The Dartmouth College Case,” 8 Amer. Law Rev. (Jan., 1874), 216. 

106 R. N. Denham, Jr., tracing the law relative to corporations in the Roman law, con- 
cludes that “the corporate franchise was a valuable right, regarded as property vested 
absolutely in the incorporators, who could only be deprived of it if they abused or mis- 
used their privilege.” The practice with regard to the protection of corporations, it is 
noted, wa$ somewhat uncertain and did not seem to fit into any of the accepted theories 
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Though the Chief Justice ostensibly refused to accept the reasoning 
of Mason at Exeter, which was elaborated upon by Webster in Washing- 
ton, that, regardless of the state and federal constitutions, the legislative 
acts were void because they were judicial, and not legislative in nature, 
in effect he adopted this proposition. The so-called “mathematical dem- 
onstration” and the “pure reasoning” of Marshall in the case consisted 
primarily in stating the facts to accord with the judgment which he 
desired to render and in steering away from the crucial questions at issue. 

Marshall was accustomed to insist that he was following rules of con- 
struction which offered no opportunity for choice and that the words of 
the Constitution compelled the rendering of the one and only decision 
which he was announcing . 107 But to the leading exponents of Federalism 
in his day as well as to many historians of later years, the Chief Justice 
was giving life and vigor to the Constitution by injecting new meaning 
into the general phrases of the inert document . 108 While professing to 
follow only the will of the law and to be guided by the compulsions of 
the language of the Constitution, Marshall, as politician and diplomat, 
Beveridge observes, “rewrote the fundamental law of the Nation; or, 
perhaps, it may be more accurate to say that he made the instrument a 
living thing, capable of growth, capable of keeping pace with the ad- 
vancement of the American people and ministering to their changing 
necessities .” 109 


for the protection of legal rights, but Denham thinks, “it is natural justice that such 
things should be so” and, hence, from Roman theories of natural law there arose, he 
believes, the doctrine of corporate independence and irresponsibility. “An Historical 
Development of the Contract Theory in the Dartmouth College Case,” 7 Mich. Law 
Rev. (Jan., 1909), 205. 

107 “Those rules of construction, which have been consecrated by the wisdom of ages, 
compel us to say that these words prohibit the passage of any law discharging a con- 
tract without performance.” Sturges v. Crowninshield, 4 Wheaton 206 (1819). 

108 William Wirt, an admirer of Marshall, described his method as follows: “In a 
bad cause his art consisted in laying premises so remotely from the point directly in 
debate, or else in terms so general and so spacious, that the hearer, seeing no conse- 
quence which could be drawn from them, was just as willing to admit them as not; 
but his premises once admitted, the demonstration, however distant, followed as cer- 
tainly, as cogently, as inevitably, as any demonstration in Euclid.” Beveridge, op. cit., 
II: 196. 

100 Ibid., IV: 308. According to Beveridge, “Marshall's economic and political views 
formed as a young man, had been strengthened by every event that had since occurred 
until, in his sixty-fifth year, those early ideas had become convictions so deep as to 
pervade his very being. The sacredness of contract, the stability of institutions, and, 
above all, nationalism in government, were to John Marshall, articles of a creed as 
holy as any that ever inspired a religious enthusiast.” Ibid., p. 221. 

From a less sympathetic point of view James Truslow Adams observes that “gradu- 
ally Marshall's inordinate love of money, and reverence both for it and those who 
possessed it, changed the frontier boy into the leader of the Federalist Party in Virginia, 
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In a summary of the obvious objections to the opinion of the Chief 
Justice the following may be noted: He assumed that there was a con- 
tract between the Crown and the donors and trustees, when in fact no 
such contract was made; if at any time a contractual relationship had 
been established, it was an executed contract and, according to well 
established legal usage, there could be no obligation involved in such a 
contract. He also assumed that Dartmouth College was a private elee- 
mosynary institution, whereas the major part of the funds secured for 
the college, separate from those which were diverted from their intended 
purpose to assist the Indian charity school, were donated by the states 
or were subscribed under state assistance and patronage. The college 
was, therefore, more in the nature of a public than a private institution. 
Finally, another one of Marshall's assumptions and one on which the 
entire case for the college was predicated was that the old corporation 
was destroyed and its property was dispersed. No such action had been 
taken. The corporate entity remained, and the property rights of the 
corporation were not in any way interfered with, but the former trus- 
tees— a self-perpetuating board— became members of an enlarged board 
over which the overseers were to exercise a supervisory authority. The 
college was to operate for the future under these changed boards of 
control with periodic reports to the legislature. All of these assumptions 
are essential to the Court's opinion and all could be refuted by facts 
familiar to those who were acquainted with the history of the college. 
Webster, no doubt, had good grounds for opposing a reargument with 
the presentation to the Court of a new statement of facts. 

In accordance with his political views, Marshall thought it was neces- 
sary to give steadiness to American business and vitality to the national 
government. It was, therefore, the function and duty of the Supreme 
Court to aid in preserving the union according to Federalist ideals and 
notions . 110 Speaking of the advantage of Marshall's decision to corpora- 
tions now being rapidly formed for the economic development of the 
country, Beveridge maintains “it reassured investors in corporate securi- 
ties and gave confidence and steadiness to the business world. It is un- 
deniable and undenied that America could not have been developed so 

a complete reactionary, and a close colleague of the most reactionary Federalists of all, 
the members of the Essex Junto in Massachusetts. There was never the slightest blemish 
on his financial honor, but in studying his mind we must, as even Beveridge allows, 
take the above facts into consideration. There was not a spark of liberalism in John 
Marshall.” The Living Jefferson (New York, 1936), p. 299. 

It is contended, however, that “one never finds in Marshall's decision any theory of 
government, or natural rights, or of sovereignty.” Francis Newton Thorpe, “Hamilton's 
Ideas in Marshall's Decision,” 1 Boston Univ . Law Rev. (19s 1), 10. 

00 Beveridge, op. cit., pp. 169 ff., 208. 
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rapidly and solidly without the power which the law as announced by 
Marshall gave to industrial organization." And more important, how- 
ever, as Beveridge thinks, "it aligned on the side of nationalism all 
powerful economic forces operating through corporate organization ." 111 
Expressed in the language of the Federalists of Jefferson's time and since, 
Marshall’s decisions stand for "order, power and progress," whereas the 
Republican notions lead to "strife, decay and chaos ." 112 But these views 
were to be challenged by Republican leaders in a campaign which made 
the Supreme Court the center of attack and which embittered the closing 
years of the life of the Chief Justice. Justice Story, however, asserted 
views which were subject to even stronger condemnation than those of 
Marshall. 

Justice Story’s Change of Opinion 
Justice Story, who had now shifted his position in relation to the rival 
educational institutions, indicated that he favored placing upon legisla- 
tures the broadest limits possible, both express and implied. He thought 
that contracts concerning the salaries of public officers for fixed terms 
could not be changed by the legislatures— a doctrine in which few Judges 
and other public men concurred. And even such public corporations as 
counties, towns, and cities must be, he insisted, free from public control 
so far as their private property is concerned. Such rights. Story main- 
tained, could be changed only through "judicial enquiry, construction 
and abrogation .’’ 113 Nor did he agree with Chief Justice Marshall that 
marriage contracts were not within the reach of the prohibitory clause 
of the Constitution. It was admitted that executory contracts could not 
be enforced unless there was a valuable consideration to sustain them. 
The consideration for which they stipulated, according to Marshall, 
"was the perpetual application of the fund to its object." 

To Justice Story the consideration was the valuable rights relinquished 
by Dr. Wheelock and the laborious office which he undertook in accord- 
ance with the grant of incorporation. The most significant part of his 
opinion, however, related to the independent and impregnable position 
accorded to corporations such as Dartmouth College. When a donation 
was made to such a corporation, Justice Story maintained that there was 
an implied contract that the Crown would not revoke or alter the charter 

131 The Life of John Marshall, IV: 276. Claiming that Marshall's decision was neces- 
sary at the time to save the country, Beveridge regards it highly probable that if the 
question were to arise today free from the complications and alterations of more than 
a century the Supreme Court would not give such a broad protection to corporate 
franchises. 

** Cf. F. N. Thorpe, “Hamilton's Ideas in Marshall's Decisions," 1 Boston Univ . Imw 
Rev . (1921), 60, 61. 

m 4 Wheaton 695. 
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or change its administration without the consent of the corporation . 114 
To support this contention Justice Story found it advantageous to fall 
back on the higher law doctrine. “It is a principle of the common law,” 
said he, “which has been recognized as well in this as in other countries, 
that the division of an empire works no forfeiture of previously vested 
rights of property. And this maxim is equally consonant with the com- 
mon sense of mankind and the maxims of eternal justice .” 1115 Speaking 
of the delicate, difficult, and ungracious task which devolved upon the 
Court and of the necessity that under such circumstances the Justices 
must be guided only by authority and principle, Story concluded: “It is 
not for judges to listen to the voice of persuasive eloquence or popular 
appeal. We have nothing to do but to pronounce the law as we find it; 
and having done this, our justification must be left to the impartial 
judgment of our country.” 11 * 

It is well known that Story's first opinion was favorable to the changes 
made in the college charter. Referring to the report that Justice Story 
was one of the framers of the law establishing Dartmouth University, 
Lord says “it was now ascertained that, even if he did not draft the act, 
he had, at all events, advised about it and with his usual industry and 
discretion examined it at an early stage and vouched its legality, and 
the University people felt secure .” 117 His views had been communicated 
to Ichabod Bartlett, one of the counsel for the state, and through him to 
the friends of President Wheelock. After the legislature had passed the 
act reorganizing the college. Governor Plumer appointed Story, his 
friend and neighbor, to the position of overseer of the university, though 
there is no indication that he accepted the appointment. While he did 
not participate actively in the controversy, the friends of the university 
had good reasons to be “dumbfounded, thunderstruck, when they found 
Story had gone against them .” 118 

n4 4 Wheaton 689. 

™Ibid., p. 706. 

118 Ibid,, p. 713. 

n7 Lord, op . cit., pp. 142, 143. 

Webster to Mason, Oct. 6, 1819. The original views and conduct of Justice Story in 
relation to the college controversy having been brought to the attention of Joseph 
Hopkinson, he wrote: 

“The situation in which, if you are not misinformed, Judge Story has placed himself 
is much more alarming to us— and so disreputable to him should he sit in the case— 
that I confess I am inclined to believe that your information in this respect, must be 
mistaken, should it however be otherwise and he is about to sit as judge in a cause in 
which he has been a feed counsellor, I should have no hesitation in resorting to any 
legal and proper means to prevent such an abuse of power and office. The influence 
of the judge with the court in general cases, is I think, considerable; and will probably 
be very great in one like the present. If, therefore, the judge has committed himself 
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With Story, observes Lodge, who was “a Democrat by circumstances 
and a Federalist by nature/' there was little difficulty in securing a re- 
versal of opinion relating to the college controversy. Indications of a 
change in views favorable to Federalist doctrines were apparent early 
in Story's public career. “Though I was a decided member of what was 
called the Republican party, and of course a supporter of the adminis- 
tration of Mr. Jefferson and Mr. Madison/' said Justice Story, “you are 
not to imagine that I was a mere slave to the opinions of either or that 

I did not exercise an independent judgment upon public affairs I was 

at all times a firm believer in the doctrines of General Washington, an 
admirer of his conduct, measures and principles during his whole ad- 
ministration /' 119 Noting the difference between a Virginia and Massa- 
chusetts Republican, Story wrote of his disapproval of the antifederal 
doctrines of the former state, for, said he, “I was and always have been 
a lover, devoted lover of the Constitution of the United States, and a 
friend to the union of the States. I never wished to bring the government 
to a mere confederacy of States; but to preserve the power of the general 
government given by all the States, in full exercise and sovereignty for 
the protection and preservation of all of the States .'' 130 

Jefferson regarded Story as a “pseudo-Republican" because of his op- 
position to the Embargo Acts. And the change in his political point of 
view and outlook was commented upon by the Massachusetts Federalists. 
“Though he is a man whom the Democrats support/' wrote George 
Cabot, “I have seldom if ever met with one of sounder mind on the 
principal points of national policy. He is well worthy the civil attention 
of the most respectable Federalists ." 121 A similar sentiment was expressed 
by Harrison Gray Otis who spoke of Story as a young man of talents 
“who commenced Democrat a few years since and was much fondled by 
his party. He discovered however too much sentiment and honor to go 
all lengths , and acted on several occasions with a very salutary spirit of 
independence, and in fact did so much good that his party have de- 
in the way you mention, it will never do to hazard so important a case on a question of 
delicacy to him.” Joseph Hopkinson to Marsh, Dec. 31, 1817, Shirley, op. cit., pp. 

274-275- 

With regard to this letter, Lord states that “it is evident that means were found to 
convey to Judge Story in a friendly way (apparently through Mr. Mason whom the 
Judge held in high esteem) the sentiments of Mr. Hopkinson’s letter, and to obtain 
assurances of impartiality.” And though doubts and fears regarding Story’s views 
harassed the college group to the last. Lord thinks he “faithfully preserved a judicial 
temper.” Lord, op. cit., p. 143. Judicial temper in this instance apparently meant an 
attitude which was favorable to the college. 

119 Life and Letters, I: 128. 

130 Life and Letters, I: 128. 

121 Henry Cabot Lodge, Life and Letters of George Cabot (Boston, 1877), p. 377. 
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nounced him, and a little attention from the right sort of people will 
be very useful to him and to us.” 12 * 

It was apparent that by the time of the preparation of his opinion in 
the Dartmouth College Case, Justice Story had adopted the broad inter- 
pretation of the contract clause favored by Daniel Webster. To both of 
them the prime object of this clause was not only to protect private rights 
but also to accomplish certain definite political objectives. Webster stated 
the position in his argument in Ogden v . Saunders with which Story 
agreed. In answering the inquiry whether the legislature of New York 
could pass a law such as that involved in the controversy, he said: 

The question is general. We differ from our learned adversaries, on general prin- 
ciples. We differ as to the main scope and end of this constitutional provision. They 
think it entirely remedial: we regard it as preventive. They think it adopted to procure 
redress for violated private rights; to us it seems intended to guard against great public 
mischiefs. They argue it, as if it were designed as an indemnity or protection for in- 
jured private rights in individual cases of meum and tuum: we look upon it as a great 
political provision, favorable to the commerce and credit of the whole country. Cer- 
tainly, we do not deny its application to cases of violated private right. Such cases 
are clearly and unquestionably within its operation. Still, we think its main scope to be 
general and political. 

And he concluded that upon any other construction of the Constitution 
one great political object of the Constitution would fail of its accom- 
plishment . 138 Story not only turned away from the doctrines, which, after 
careful deliberation, he had accepted in the college controversy, but he 
also became a stronger and more persistent advocate than the Chief Jus- 
tice for the protection of chartered privileges and vested rights . 124 

Webster’s energy and ingenuity in developing a favorable view in the 
public mind toward the college was evident not only in his arguments 
as an attorney in the case but also ir: his efforts to secure the publication 
of the college’s side of the controversy. Notes of the argument in the state 
court at Exeter were taken by Webster, and he conceived the plan of 
publishing the record of the case in the state and federal courts. Timothy 
Farrar, Jr., son of one of the college trustees, was selected as the editor of 

122 Morison, The Life and Letters of Harrison Gray Otis, I: 263. 

123 Ogden v. Saunders, 12 Wheaton 247, 248 (1827), a °d Shirley, op. cit., p. 345. 
Story's son, referring to the decision in Martin v. Hunter's Lessee, said of his father: 
“Upon taking his seat on the bench, my father devoted himself to this branch of the 
law [constitutional law], and the result was a cordial adherence to the views of Marshall, 
whom he considered, then and ever afterwards, as the expounder of the true principles 
of the Constitution." Life and Letters, I: 277. 

124 In a letter to Jeremiah Mason, Oct. 6, 1819, Story wrote: “I am exceedingly pleased 
with your argument in the Dartmouth College case. I always had a desire that the 
question should be put upon the broad basis you have stated; and it was a matter of 
regret that we were so stinted in jurisdiction in the Supreme Court, that half the 
argument could not be met and enforced." Life and Letters, I: 323. 
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the work, and the volume was issued in his name. Webster, however, not 
only planned the publication but did a large share of the editorial work . 156 

Issued for definite propaganda purposes, the volume by Webster and 
Farrar does not give an unbiased report of the arguments for the college 
and for the state. Care was taken to present as complete a report as pos- 
sible of the arguments for the college, and for this purpose Webster 
wrote Hopkinson's argument from notes furnished to him. 1 * Farrar's 
report, on the contrary, devotes only four and one-half pages to the 
argument of Holmes, attorney for the state before the Supreme Court. 
This is evidence, Beveridge thinks, of the contempt of the legal profes- 
sion for Holmes. It is more likely that it represented the contempt of 
Webster and of the college partisans for a Republican lawyer and poli- 
tician who was defending the cause of the popular party. 1 * 

By an arrangement among Webster, Chief Justice Marshall, Justices 
Washington and Story, and Supreme Court Reporter Wheaton , 328 it was 
agreed that the opinions of the Justices would be published first in 
Farrar's Report. Justice Story favored the publication of Farrar’s volume 
because he thought it would be a useful work 129 and he agreed to correct 
the proof sheets. Webster was very much concerned at the delay in print- 
ing the book and at the likelihood of inaccurate printing of the opinions 
of the Justices, for, said he, “I made myself answerable for that both to 
the Chief Justice and Judge Washington ." 130 Webster and his associates 
who participated in arguing the case, as well as others who aided the 
college cause, were cognizant of the fact that fundamental political and 
legal issues were at stake and that a favorable judgment would have far- 
reaching effects, not only so far as educational developments were con- 
cerned, but also with respect to the development of future legal principles 
and doctrines. But no one could have realized the extent to which the 
decision in this cause would affect the growth of American law. 

125 It is interesting to note that the copy of Webster’s argument as printed in Farrar’s 
work and in Wheaton’s Reports was prepared with the arguments of opposing counsel 
in hand. 

128 Lord, op. cit., p. 168. 

127 In a letter to Jeremiah Mason, Webster referred to the Farrar Report as follows: 
“My own interest would be promoted by preventing the Book. I shall strut well enough 
in the Washington Report, and if the “Book” should not be published the world 
would not know where I borrowed my plumes— But I am still inclined to have the 
Book— One reason is, that you and Judge Smith may have the credit which belongs to 
you— Another is, I believe. Judge Story is strongly of opinion it would be a useful 
work, that Wheaton’s Reports go only into the hands of Professional men, but this 
Book might be read by other classes.” Van Tyne, op. cit., pp. 80, 81. 

128 Wheaton was paid $100 by Webster for the loss of sales due to the separate publi- 
cation of the opinions in the Dartmouth College Case . 

128 Letter of Webster to Mason, Apr. 10, 1819, Shirley, op. cit., p. sn. 

™Ibid., p. 298. 
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The Effect of the Court’s Decision 

Webster’s peroration which was widely disseminated gave the impression 
that the Supreme Court’s decision in the college case was a victory for 
the forces of liberalism and educational freedom. The result, however, 
was a victory for the forces of political and religious bigotry and intol- 
erance . 131 It was generally believed by the people of New Hampshire that 
Governor Plumer had tried to change a sectarian seminary into a liberal 
and broad-gauged university . 132 The decision was so unpopular that New 
Hampshire became a Democratic stronghold and Webster was regarded 
as an enemy of the state. 

Federalists, on the other hand, and those favoring the extension of 
national powers and the restriction of state action enthusiastically lauded 
Marshall’s decision. Chancellor Kent thought the decision “did more 
than any other single act, proceeding from the authority of the United 
States, to throw an impregnable barrier around all rights and franchises 
derived from the grant of government; and to give solidity and inviola- 
bility to the literary, charitable, religious and commercial institutions 
of our country .” 133 Unless I am very much mistaken, wrote Justice Story, 
the principles on which that decision rested “will be found to apply with 
an extensive reach to all the great concerns of the people, and will check 
any undue encroachments upon civil rights, which the passions or the 
popular doctrines of the day may stimulate our state legislatures to 
adopt . 134 Sir Henry Maine commended the decision as “the bulwark of 
American individualism against democratic impatience and Socialistic 
phantasy .” 135 And it has been frequently asserted that no action was taken 
by the federal government which had a greater effect in extending fed- 
eral powers and limiting the authority of the states . 138 

A few men foresaw the far-reaching effect of the sweeping language of 
the decision. Arguing the cause of the state, Bartlett, in prophetic lan- 
guage observed that “there is no other alternative, the government must 
control these institutions or they shall control the government !” 137 And 
Niles saw in the condemnation of the New Hampshire acts a deadly blow 

181 Horace H. Hagan, “Dartmouth College Case,” ig Georgetown Law Jour., 421. 

183 “Whether good or bad policy for the country at large,” says Frank B. Sanborn, 
Marshall’s decision “seems to have delayed for half a century that cordial interest of 
the state in the affairs of its sole College, which it was the intention of Plumer and his 
friends to promote.” New Hampshire : An Epitome of Popular Government (Boston, 
1904), p. 252. 

188 James Rent, Commentaries on American Law (5th ed.. New York, 1844), I: 418. 

^Letter to Chancellor Kent, Aug. 21, 1819, Life and Letters, I: 331. 

185 Popular Government (New York, 1886), p. 248. 

586 See John Fiske, Essays, Historical and Literary (New York, 1902), I: 379. 

187 Farrar, op. cit., p. 186. 
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at the sovereignty of the states “from a quarter so far removed from the 
people as to be hardly accessible to public opinion .” 138 Joseph Hopkinson 
rejoiced, not only because the decision was in favor of the college, but 
also because it was placed “upon principles broad and deep, and which 
secure corporations of this description from legislative despotism and 
party violence for the future .” 138 In the opinion of Joseph P. Cotton, 
“The Dartmouth College Case is one of the greatest of Marshall’s cases, 
great in its daring, great in its results. The bare legal proposition for 
which it stands, that a corporate franchise is a contract, and so inviolate, 
and beyond the control of the State, has woven itself into the tissue of 
our law as has, perhaps, no other paper-made doctrine of constitutional 
law .” 140 

It was soon discovered that Marshall’s decision gave encouragement 
to self-seeking organizations and private interests to secure charters 
through fraudulent and corrupt means and to defy any control through 
public agencies. Some of the baneful effects upon the regulative author- 
ity of the states were removed by laws and constitutional provisions 
reserving to the legislature the right to alter or repeal charters granted 
to corporations and the development by legislative and judicial con- 
struction of the doctrine of the police power whereby the state, despite 
contractual grants of power to corporations, may enact the necessary 
regulations for the protection of the public peace, health, morals, and 
general welfare. 

Except for the limitations placed on the doctrines of the Dartmouth 
College Case by subsequent decisions of the Supreme Court, such as the 
Charles River Bridge Case 141 and those relating to the police power. Chief 
Justice Marshall and Justice Story’s interpretation of the contract clause 
would have been an insuperable obstacle to the development of any 
reasonable and effective methods of the regulation of commercial and 
industrial undertakings by the states. But these modifications of the 
principles announced at this time and other limitations which were 
gradually evolved by judicial interpretation affected only to a minor de- 
gree the doctrine of political laissez faire with respect to corporate or- 
ganizations which was now laid down as a fundamental tenet of federal 
constitutional law. 

Opinions at the time and since have differed whether Marshall’s opin- 
ion was correct and defensible from a legal point of view and whether it 

139 Niles’ Register , XVI: 41-44. 

139 Webster, Private Correspondence, I: 301. 

140 The Constitutional Decisions of John Marshall, I: 347. 

141 11 Peters 420 (1837). 
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was justifiable as a matter of sound and rational governmental policy. 14 * 
But regardless of the diverse views of the correctness of the opinion, there 
can be little doubt of the great significance of the case in the development 
of American legal thought. It carried one step farther the progressive 
exposition of the Federalist doctrines of nationalism and the use of the 
provisions of written constitutions to preserve and protect vested rights. 143 
The legal basis was thus laid for the extension of the protection to pri- 
vate property against the authority of the government— a principle which 
became the cornerstone of the American doctrine of constitutional gov- 
ernment. The two leading events which weakened the government and 
correspondingly expanded the rights and immunities of property holders 
were the Dartmouth College Case and the adoption of the “due process 
clause” of the Fourteenth Amendment in 1868. 144 But it is doubtful 
whether due process of law would have had such a potent effect in limit- 
ing governmental powers if the groundwork for the development of a 
doctrine of political laissez faire had not been so ably prepared by Chief 
Justice Marshall. 

The opinions of the Justices in the case should, no doubt, be judged 
by the conditions and standards at the time the case was decided, and 
these standards condoned a rather free and unconcealed mixture of law 
and politics. But approval of the political nature and implications of 
the decision does not justify the mistakes of fact and the legal miscon- 
ceptions involved in the Court's reasoning. To allow these mistakes and 
misconceptions “to reach down • hrough the decades and make law for us 
in regard to some of our most vital interests,” Jesse F. Orton thinks, “is 
hard to explain on the theory that we are an intelligent, self-governing 
people.” 146 

Another significant step had been taken to incorporate, by means of 
judicial interpretation, the doctrines of Federalism into our constitu- 
tional law. The principle of federal supremacy over the state courts, as 
announced in Martin v . Hunter's Lessee™ and the denial of the right 
of a state to tax an instrumentality of the federal government, for the 
establishment of which there was no express warrant in the Constitution 

142 The decision, said Lodge, “brought within the scope of the Constitution of the 
United States every charter granted by a State, limited the action of the States in a 
most important attribute of sovereignty, and extended the jurisdiction of the highest 
court more than any other judgment ever rendered by them.” Daniel Webster, p. 96. 

14S Few lawyers and judges have openly and avowedly defended Marshall’s reasoning 
and decision in the Dartmouth College Case. 

144 See Arthur Twining Hadley, “The Constitutional Position of Property in America,” 
The Independent (Apr. 16, 1908), Vol. 64, pp. 834-838. 

145 “Confusion of Property with Privilege; the Dartmouth College Case,” 15 Virginia 
Law Rev. (Oct., 1909), 427. 

145 1 Wheaton 394 (1816). 
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in McCulloch v. Maryland / 47 were now supplemented by a rule which 
laid a heavy hand upon the exercise of state powers. The complexities of 
social and industrial life brought about a great increase in the number 
and types of corporations established by the state legislatures or by 
agencies authorized to grant charters, and in accordance with the wishes 
of the Federalists, old and new, a large part of the control over social and 
economic affairs had been taken from the people and their elected rep- 
resentatives. The well-known device of reserving the right of cancellation 
of charters and the control over corporations by constitutional provisions 
and by charter restrictions, as well as the decisions favorable to the public 
rather than private interests, only modified to a slight degree the per- 
durance of ideas of independence, irresponsibility, and inviolability of 
corporate organizations. But the Democratic-Republicans who still fa- 
vored popular control and direction of all of the affairs of the people 
were to engage in a titanic struggle which, by one of the strange turns in 
the course of human affairs, was to be waged over slavery, with state 
sovereignty and the ultimate principle of democratic control as side 
issues. When the war over slavery and state sovereignty was ended, how- 
ever, the victory of those who sought to entrench special privileges be- 
yond the range of harmful or destructive public regulation was secured 
with only occasional delays and discouragements. 


147 4 Wheaton 316 (1819). 
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APPENDIX 

Letters of Daniel Webster relating to the bringing of new actions to 
raise the general issue of legislative powers with respect to the interfer- 
ence with vested rights: 

To Judge Smith, on December 8, i8iy, Webster wrote: It is our misfortune that our 
cause goes to Washington on a single point. I wish we had it in such shape as to raise 
all the other objections, as well as the repugnancy of these acts to the Constitution of 
the United States. I have been thinking whether it would not be advisable to bring a 
suit, if we can get such parties as will give jurisdiction, in the Circuit Court of New 
Hampshire. I have thought of this the more, from hearing of sundry sayings of a great 
personage. Suppose the corporation of Dartmouth College should lease to some man 
of Vermont (e.g., C. Marsh) one of their New Hampshire farms, and that the lessee 
should bring ejectment for it. Or suppose the trustees of Dartmouth College should 
bring ejectment in the Circuit Court for some of the Wheelock lands. In either of these 
modes the whole question might get before the Court at Washington. 148 

In a letter of the same date to Jeremiah Mason, he said: I am sorry our College case 
goes to Washington on one point only. What do you think of an action in some court 
of the United States that shall raise all the objections to the act in question? Such a 
suit could easily be brought, that is jurisdiction could easily be given to the court of 
the United States by bringing in a Vermont party. 140 

You are aware that in the College cause, the only question that can be argued at 
Washington, is whether the recent acts of the legislature of New Hampshire do not 
violate the Constitution of the United States. This point, though we trust a strong 
one, is not perhaps stronger than that derived from the character of these acts, com- 
pared with the constitution of New Hampshire. It has occurred to me whether it would 
not be well to bring an action, which should present both and all our points to the 
Supreme Court. This could be done by bringing the action originally in the Circuit 
Court. 150 

After the completion of his argument in Washington, Webster wrote to President 
Brown: I am glad a suit is to be brought— I am very much inclined to think the 
Court will not give a judgment this term. It is therefore most essential to have an 
action in which all the questions arise. Pray, therefore take care, that a proper action 
be properly commenced, and in the earliest season— in the Circuit Court of New 
Hampshire. 151 

Letters relating to the efforts to secure a favorable opinion from Chan- 
cellor Kent and through him to influence the opinions of Justices Living- 
ston and Johnson: 

I have seen Chancellor Kent, and am to dine with him today. The Chancellor was in 
our quarter about the last of July— saw Judge Richardson’s opinion— was pleased with 
it— and spoke in approbation of it before the great men of Windsor. The story of 

148 Private Correspondence, I: 267-268. 

149 C. H. Van Tyne, The Letters of Daniel Webster (New York, 1902), p. 75. 

150 Daniel Webster to Charles Marsh and Francis Brown, Dec. 8, 1817, Shirley, Dart- 
mouth College Causes, p. 5. 

151 Van Tyne, op. cit ., p. 76. 
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course went through the country, that Chancellor Kent had, after examination of the 
case, given a decided opinion in favor of the University. Mr. Marsh sent him your 
argument. 

As soon as I saw him, he began to express his regret at what he had said at Wind- 
sor— he really had not examined the subject at all— gave a hasty perusal of Judge 
Richardson's pamphlet— was disappointed to find in it so much legal talent— and, 
although he was careful to state that his opinion was not to be relied on, yet, if the 
premises assumed by the court were correct, he did not see but the conclusion would 
follow. This is substantially the account he gives of his remarks at Windsor. He told me 
he had replied to Mr. Marsh’s letter accompanying the argument, and had said to him 
that this argument gave a very different complexion to the case. 

I think it may be of some importance to the right decision of the case, that the 
Chancellor should not only have a correct opinion, but should be induced to declare 
it. Judge Johnson has been here. This the Chancellor mentioned, and he also said that 
the judge conversed on our case, and remarked that the court had a cause of ‘awful’ 
magnitude to decide. From what I learned from other sources the judge has formally 
requested the Chancellor’s opinion. This opinion, if given, will also have great in- 
fluence on Judge Livingston. Now I think the Chancellor on examination of the case, 
cannot fail to be right. He had, he said, great pleasure in reading your argument, and 
spoke in terms sufficiently flattering of the legal ability and logical power displayed in 
it, and added he should probably, if he had time to examine all the facts, agree fully 
with you. But still there was some reserve, which perhaps arose altogether from an 
apprehension that I should imprudently report what he might say,— but possibly it 
may be otherwise. 

I have thought it best to communicate these facts to you, that you may consider 
whether anything is to be done. Does Judge Parker know the Chancellor, and would 
he be inclined to write him on the subject? 

Evening .— I have been with the Chancellor. He has read the charter, and it is evi- 
dent to me that he is satisfied. I asked him if the corporation of D. C. did not appear to 
be a private eleemosynary corporation. He smiled and said he believed he must express 
no more opinions till the cause should be decided. 

I have also been presented to Governor Clinton today, who kindly inquired respect- 
ing our cause, and expressed a desire to see our charter and the argument. These, of 
course, I did not hesitate to furnish him. I shall have opportunity of calling on him 
again before I leave Albany, and hope he will incline to favour us rather than our 
competitors. 

The following statement, which I have had from the best authority, will show the 
leaning of three great men in New York: In 1803, the legislature of this State attempted 
to change the charter of New York City without consent of the corporation. The present 
Governor and Chancellor and Judge Livingston were of the Council of Revision (if 
that be the name), that year— the Chancellor objected to the bill, and assigned his 
reasons, which embrace some of the main points of your argument. The objection was 
overruled. The next year a still further attempt was made by the legislature, a similar 
objection was made, and it prevailed. Both Governor Clinton and Judge Livingston 
sided with the Chancellor. 

Judge Johnson expressed to Chancellor Kent a strong desire to have a copy of the 
printed argument. I wish you would forward one to him. I have none to spare. 1 ** 

158 Brown to Webster, Sept. 8 , 1818. This letter was sent by Webster to Judge Farrar. 
Farrar preserved it and it is now in the archives of the New Hampshire Historical 
Society. 
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I am so far on my way from Albany. After I wrote you I had repeated opportunities 
with the Chancellor. There is no doubt that, by the argument and the charter, he is 
brought completely over to our side; and he has a full impression of the importance 
of the question. I believe he will take every proper and prudent measure to import 
correct views to others. While I remained in Albany another copy of your argument 
fell into his hands, which, he said, agreeably to the strong wish of Judge Johnson, he 
should transmit to him. You will judge of the expediency of requesting any Massa- 
chusetts jurist to write a line to the Chancellor, as hinted in my last. A little delay, 
however, I should think be advisable, should any communication be made. 1 * 8 

Letter of Kent to Story, August 3, 1819: Our friend Mr. Webster has favored me 
with a short and flattering visit, and I hope to see you and him together in some future 
time. He will mention to you the reasons which weigh with me against giving a review 
of the Dartmouth question, and I have no doubt you will be perfectly satisfied. 154 

Extracts from comments on the Dartmouth College Case: 

It was not stated in the charter that it was an agreement; it was not stated that the 
corporators gave anything to the King or to Governor Wentworth for it; and the fact 
was that they gave nothing for it. Nor did the charter say that it was a contract; nor did 
it contain any provision that the Parliament should not revoke it. Indeed, neither the 
King nor Governor Wentworth could have inserted in it such a provision, because 
neither could bind the Parliament of England. 185 

Marshall's decision, in the opinion of Shirley, made “what the parties to the charter 
and the ‘laws of England’ never did, a contract which no human external power could 
ever modify or change.” 15 * 

The most reasonable and natural construction, therefore, would be that the obliga- 
tion clause has reference solely to the legal obligations of private executory contracts 
or engagements, and not to delictual or to moral obligations or to grants and executed 
contracts; and certainly not to the grant of a charter of incorporation to a literary 
institution by a British king ex mero motu, without petition, without capacity to con- 
tract, without consideration, without intent to contract, without a contractual tie, or a 
subsisting outstanding obligation in law; but with the reserved right to revoke the 
charter at the will and pleasure of Parliament; and where there is also no legal obliga- 
tion resting on the grantees to execute the object of the creation of the corporation. 157 

As a matter of law and a matter of fact, an exemption is not proved. It is as certain 
that it never existed in the intention and understanding of the parties, as that it was 
never signed or written or spoken by them or by any one of them. The subject is one on 
which public opinion, in England and America, has been so unanimous and vehement 
since 1688, that no successor of James II would have dared to grant, and no grantee 
would have dared to accept, a dispensation non obstante ; and the grant that would have 
been unavailing if it had been put in writing, would not be effectual if it were implied. 
The law does not infer and enforce a contractual violation of itself. . . , 

158 Brown to Webster, Sept. 15, 1818, Shirley, op. cit., pp. 268, 269. 

154 Mass. Hist. Soc., Proceedings, XIV (2d ser.), p. 413. 

155 S. D. Thompson, “Abuse of Corporate Privileges,” 26 Amer. Law Rev. (Mar -Apr., 
1892), 172. 

156 Dartmouth College Causes, p. 16. 

157 James C. Jenkins, “Should the Dartmouth College Decision Be Recalled,” 51 Amer. 
Law Rev. (Sept.-Oct., 1917), 744> 745- 
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Upon a true view of the state constitution, the charter, and the effect of corporate 
dissolution, the constructive suspension of repealing power is an effort to avert a 
danger that does not exist, by setting up a void contract that was not made. 3 * 8 

Opinion of James A . Garfield on the Dartmouth College Case: 

In the famous Dartmouth College Case it was decided, in 1819, by the Supreme Court 
of the United States, that the charter of Dartmouth College is a contract between the 
State and the corporation, which the legislature cannot alter without the consent of 
the corporation; and that any such alteration is void, being in conflict with that clause 
of the Constitution of the United States which forbids a State to make any law im- 
pairing the obligation of contracts. This decision has stood for more than half a cen- 
tury as a monument of judicial learning, and the great safeguard of vested rights. But 
Chief Justice Marshall pronounced this decision ten years before the steam railway 
was born, and it is clear he did not contemplate the class of corporations that have 
since come into being. But, year by year, the doctrine of that case has been extended 
to the whole class of private corporations, including railroad and telegraph companies. 
But few of the States, in their early charters to railroads, reserved any effectual control 
of the operations of the corporations they created. In many instances, like that of the 
Illinois Central charter, the right to amend was not reserved. In most States each legis- 
lature has narrowed and abridged the powers of its successors, and enlarged the powers 
of the corporations; and these by the strong grip of the law, and in the name of private 
property and vested rights, hold fast all they have received. By these means, not only 
the corporations, but the vast railroad and telegraph systems, have virtually passed 
from the control of the State. It is painfully evident, from the experience of the last 
few years, that the efforts of the States to regulate their railroads have amounted to 
but little more than such feeble annoyance. In many cases the corporations have treated 
such efforts as impertinent intermeddling, and have brushed away legislative restric- 
tions as easily as Gulliver broke the cords with which the Liliputians attempted to 
bind him. In these contests the corporations have become conscious of their strength, 
and have entered upon the work of controlling the States. Already they have cap- 
tured several of the oldest and strongest of them; and these discrowned sovereigns now 
follow in chains the triumphal chariot of their conquerors. And this does not imply 
that merely the officers and representatives of States have been subjected to the rail- 
ways, but that the corporations have grasped the sources and fountains of power, 
and control the choice of both officers and representatives. 

The private corporation has another great advantage over the municipal corpora- 
tion. The jurisdiction of the latter is confined to its own territory; but by the recent 
constructions and devices of the law, a private corporation, though it has no soul, 
no conscience, and can commit no crime, is yet a citizen of the State that creates it, 
and can make and execute contracts with individuals and corporations of other States. 
Thus, the way has been opened to those vast consolidations which have placed the 
control of the whole system in the hands of a few, and have developed the Charle- 
magnes and the Caesars of our internal commerce. 3 ® 

3 " Charles Doe, “A New View of the Dartmouth College Case,” 6 Harvard Law Rev . 
(Nov.-Dee., 1892), 180, 181. Chief Justice Doe of the supreme court of New Hampshire 
came to the conclusion that a corporate charter is not a contract within the meaning 
of the federal Constitution and is revocable; but he believed that the state court should 
have held the acts of 1816 in violation of the state constitution. 

w The Works of James Abram Garfield , ed. by B. A. Hinsdale (Boston, 1883), II; 61, 62. 
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CHAPTER XII 


The Second Conflict with the 
State of Virginia 

It has frequently been noted that the proposal to make 
the Supreme Court the final arbiter of the constitutionality of both state 
and federal laws presented certain difficulties which inevitably led to 
serious controversies. In the first place, the Court in passing on acts of 
Congress was transcending its own express constitutional sphere; in the 
second place, in the process of reviewing state acts it was assuming the 
role of final judge of its own acts. From 1820 to 1830 the nullification 
of state acts by the federal Judiciary aroused persistent attacks on the 
federal courts by the states and eventual resistance to the enforcement 
of the judgments of these tribunals. The feelings aroused and the opposi- 
tion engendered by the bold and daring method of construction adopted 
in the case of McCulloch v. Maryland 1 had scarcely subsided when Vir- 
ginia again deemed it imperative to defend the cause of State rights 
against encroachments resulting from judicial construction. 

It was in the midst of the excitement over the Missouri question that 
Chief Justice Marshall’s decision was rendered in the case of Cohens v. 
Virginia .* “The noble passages of that remarkable state paper,” says 
Beveridge, “were inspired by, and can be understood only in the light 
of, the crisis that produced them.” And though Beveridge thinks it likely 
that it was a “feigned case,” in which technicalities were waived in order 
to enable Marshall to assert once more the supremacy of the nation, he 
lauds Marshall’s opinion as an “immortal nationalist address” and “one 
of the strongest and most enduring strands of that mighty cable woven 
by him to hold the American people together as a united and imperish- 
able Nation.” 8 But the states were unwilling to have that cable woven 
and to have their rights and prerogatives permanently curtailed by the 
process of judicial construction without a struggle. 

The act of Congress of May 3, 1802, incorporating the District of 
Columbia authorized “the drawing of lotteries for effecting any im- 

1 4 Wheaton 316 (1819). 

a 6 Wheaton 266 (1821). 

* Albert J. Beveridge, The Life of John Marshall (Boston, 1919), IV: 343. 
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portant improvements in the city which the ordinary funds or revenue 
thereof will not accomplish.” Under this act the city passed an ordinance 
creating a national lottery. A statute of Virginia prohibited the sale of 
lottery tickets within the state except for lotteries authorized by the 
laws of Virginia. It was the sale of a few of the national lottery tickets 
contrary to the state act which marked the beginning of the proceedings 
in Cohens v. Virginia . In accordance with the provisions of the Virginia 
law, the Cohens were found guilty of violating the act and were assessed 
a fine of one hundred dollars, the minimum sentence prescribed. From 
the decision of the borough court of Norfolk the case was taken directly 
to the Supreme Court of the United States on a writ of error. Though 
the case could have been taken on appeal to the state supreme court at 
Richmond, counsel for the state did not object to the direct appeal to 
the federal courts because they thought the case afforded a good oppor- 
tunity to test the right and authority of the Supreme Court to assert 
jurisdiction over a sovereign state. The situation which arose from the 
attempt to appeal this case to the Supreme Court of the United States 
appeared so dangerous and alarming that the governor submitted a 
message to the legislature on the political issues at stake in the contro- 
versy, and a report concerning the case was presented to the legislature. 

Report on the Case of Cohens v. Virginia 
The committee of the legislature to which was referred the governor's 
message relating to the controversy before the Supreme Court in the 
Cohens Case offered a report and resolutions from which a few extracts 
are quoted, as follows: 

The committee are unwilling to believe, that the Congress of the United States, 
representing as they always should, the justice, the wisdom and the interests of the 
people, could so far forget the sacred obligations under which they were convened to 
legislate, as to delegate to the corporation of the city of Washington authority to vend 
and distribute these tickets through the Union, in open defiance of the constituted 
authorities of the respective States; because, it is believed that such a delegation of 
authority is new and unheard of; supported by no experience; justified by no analogy; 
without example of our ancestors, or root in the Constitution. 

Since the power of the commonwealth to enforce its penal laws was 
questioned, the committee conceived it to be its duty to sustain “the bal- 
ance of the Constitution, the integrity of the Union, and the dearest 
sovereign rights of the people." The committee then defended the rights 
of the state in these emphatic terms: 

When it is remembered that the power of taxation indirectly affects all the moral, 
political and intellectual relations of mankind, it ceases to be matter of wonder that 
the exercise of such a power, by the natural and rightful possessors of it, should be 
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dearly valued and pertinaciously maintained against every encroachment directed 
against it: or, that the rivalry of opposing governments should frequently infringe the 
rules of public justice to acquire and monopolize it. But, as motives are the governing 
principles of national actions; and as human reasoning can discover no visible motive 
why the States, being perfect, sovereign and independent nations, should surrender to 
the general government the power of taxation over persons and property within their 
territorial limits; so, arguments to prove the actual surrender of this power ought to 
be fairly and reasonably deduced from the positive provisions of the federal compact. It 
cannot be expected, that arguments deduced from the latitudinous and undefined doc- 
trine of implied powers, and from the equally fertile sources of pretended necessity in 
the general government, will ever prove satisfactory to the people of the United States. 
The power is too precious; it cannot pass so; whatever the policy for getting it may be. 4 

Referring to the concurrent power of taxation in both the federal and 
state governments and the possibility of conflicts in the exercise of this 
authority, the committee observed that: “If this occasional conflict of 
authority in the different governments of the Union may be justly re- 
garded as a dangerous consequence of our federative system, the wise 
framers of the Constitution have prescribed no antidote against its pos- 
sible and foreseen occurrence. It is highly probable they greatly pre- 
ferred it to that fearful and absolute supremacy, which could alone invest 
one government with power to abrogate the rightful laws of another; 
and the exercise of which by the general government would directly 
affect the existence of the state governments, the balance of the Consti- 
tution, and the integrity of the Union.’ * After quoting the clauses of the 
Constitution defining the appellate jurisdiction of the federal courts, 
the committee maintained that: 

From these plain provisions of the Constitution, it is apparent, that the framers of 
that instrument never intended to distribute legislative power between a supreme and 
subordinate legislature; as they considered the federal and state legislatures wholly 
independent of each other, within their respective spheres. Had they considered the 
state legislatures subordinate to the federal legislatures, the subordination of the for- 
mer and the supremacy of the latter, would have been explicitly declared by a positive 
provision in the federal Constitution. The federal legislative power bears the same 
relation to the state legislative power, that the federal judicial power bears to the state 
judicial power; and, if either be independent of the other, whilst acting within its own 
sphere, both must be also independent of the other. And, if the federal legislature 
cannot abrogate state laws, the federal judiciary cannot abrogate state judgments. The 
word “supreme,” as descriptive of the federal tribunal, is relative, not absolute; and 
evidently implies that the supremacy bestowed upon the Supreme Court is over the 
inferior courts, to be ordained and established by Congress, and not over the state 
courts . This becomes more apparent from the apportionment of jurisdiction between 
the supreme and inferior courts, which immediately follows in the 2d dause in the 
2d section of the same artide, where it is dedared that, “in all cases affecting ambassa- 
dors, other public ministers and consuls, and those in which a State shall be a party, 
the Supreme Court shall have original jurisdiction.” This dearly shows an intention 

4 Journal of the House of Delegates, Virginia, 1820, pp. 102-104. 
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to limit the jurisdiction of the Supreme Court to the specified cases in the preceding 
artide. But, a limited jurisdiction, with an absolute supremacy over the state tribunals, 
would be no limitation at all: as the power of that supremacy would annihilate every 
means in the state governments to enforce the limitation, and make the extent of juris- 
diction commensurate with the pleasure of the Supreme Court. What more fully forti- 
fies this condusion is, that if the word supreme had conferred upon the Supreme Court 
a control over the state courts, it would have been wholly unnecessary to enlarge the 
jurisdiction of the Supreme Court, by a positive provision for that purpose, in a sub- 
sequent dause. This subsequent dause dedares that, “in all cases affecting ambassa- 
dors, other public ministers and consuls, and those in which a state shall be a party, 
the supreme court shall have original jurisdiction.” In all the other specified cases, the 
appellate jurisdiction of the Supreme Court is bottomed upon the power of the inferior 
courts. Hence, it follows, that if the word supreme does not extend the jurisdiction of 
the inferior courts, it does not extend the jurisdiction of the Supreme Court, the latter 
deriving its powers altogether from the former. But, the word supreme, cannot possibly 
extend the jurisdiction of the inferior courts over the courts of the State, because the 
word supreme is not applicable to the inferior courts. And, as the power of the inferior 
courts is made the basis of the appellate jurisdiction of the Supreme Court (except in 
the few spetified cases), and the power of the inferior courts reaches not to the state 
courts, it seems to be a reasonable condusion that the Supreme Court has no jurisdic- 
tion over the state courts. 5 

The twenty-fifth section of the Judiciary Act of 1789 was then declared 
not to have changed the relations between the state and federal courts. 

The principles of the Virginia and Kentucky Resolutions were sum- 
marized and approved, and the cases of Respublica v. Cobbetf and 
Hunter v. Martin 7 were cited as confirming these doctrines. In the light 
of past history and experience the committtee thought themselves en- 
titled to conclude “that there is no rightful power in the federal legis- 
lature to abrogate taxes imposed under the authority of a State; nor in 
the federal Judiciary, to arraign the sovereignty of a Commonwealth be- 
fore any tribunal, but that which resides in the majesty of the people.” 8 
And the following resolutions were proposed: 

Resolved, therefore, That the Supreme Court of the United States have no rightful 
authority under the Constitution to examine and correct the judgment for which the 
commonwealth of Virginia has been “cited and admonished to be and appear at the 
Supreme Court of the United States”: and that the general assembly do hereby enter 
their most solemn protest against the jurisdiction of that Court over the matter. 

Resolved, That the executive department of the government transmit a copy of this 
report and resolutions to each of the counsel employed to appear before the Supreme 
Court on behalf of this Commonwealth; and also a copy to each of the Senators and 
Representatives of this State in the Congress of the United States.® 

5 Journal of the House of Delegates, p. 105. 

• 3 Dallas 467 (1798). 

7 4 Mumf. 3 (1813). 

8 Journal of the House of Delegates, p. 108. 

® Journal of the House of Delegates, p. 108. 
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On February 9, 1821, the Virginia senate passed a resolution that the 
counsel engaged by the executive to appear before the Supreme Court in 
the case of Cohens v. Virginia in sustaining the rights of the state should 
confine their argument to the question of jurisdiction alone. If the juris- 
diction of the Court should be sustained, they were to consider their 
duties at an end. Senator Barbour, arguing for the state, said it seemed 
strange that a lottery authorized by the municipal corporation of the city 
of Washington for the local purpose of the city should be regarded as a 
law of the United States so as to give the federal courts jurisdiction for 
its enforcement beyond the confines of the District of Columbia. The 
absurdity of the local ordinances of the city being considered laws of 
the United States and having effect in the adjoining states was clearly 
pointed out. Because a state was a party in the case, it was contended that 
the Supreme Court could have neither original nor appellate jurisdic- 
tion. The Eleventh Amendment was declared to mean that “a State can 
never be subjected, at the suit of any individual, to any judicial tribunal, 
without its own consent.” 10 Defending the cause of the state, Mr. Smyth 
insisted that “there is not a word in the Constitution that goes to set 
up the federal Judiciary above the state Judiciary.” 11 If the ordinance en- 
acted in accordance with the acts of Congress relating to the District has 
no application to the state of Virginia, then the Supreme Court has no 
basis for its claim of jurisdiction. 

D. B. Ogden, supporting the claim of the Cohens, maintained that the 
District of Columbia, with all its subordinate agencies, was a creature 
of the Constitution and that all regulations relating thereto were laws 
of the United States. The contention that Virginia, as a sovereign state, 
was exempt from suit was denied on the ground that “since the establish- 
ment of the national Constitution, there is no such thing as a sovereign 
State, independent of the Union. The people of the United States are 
the sole sovereign authority of this country.” 12 To William Pinkney, 
also counsel for the Cohens, the supremacy of the national Constitution 
was a fundamental principle of the federal system which would be ren- 
dered abortive by state action if Congress could not invest the courts of 
the union with either exclusive or appellate jurisdiction over such cases 
as the one before the Supreme Court. “It is the case, then,” said he, “and 
not the forum in which it arises, that is to determine whether the judicial 
authority of the Union shall be exercised over it.” 1 * In reply to the argu- 
ment that the Constitution reposes confidence in the state judges who 
take an oath to support the Constitution, laws, and treaties of the United 
States as the supreme law, Pinkney, accepting one of the primary doc- 
11 Ibid., p. 318. “ Ibid., p. 347. 18 Ibid., p. 355. 


10 6 Wheaton 308. 
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trines of the Federalist party, contended that “the actual Constitution 
of this country is not a government of confidence; it is a scheme of gov- 
ernment conceived in a spirit of jealousy /’ 14 Reference was made to the 
inconsistency of the state of Virginia, for, when Pennsylvania sought 
support against the assertion of federal authority over its tribunals, a 
resolution was adopted declaring that “a tribunal is already provided 
by the Constitution of the United States, to wit, the Supreme Court, 
more eminently qualified from their habits and duties, from the mode 
of their selection, and from the tenure of their offices, to decide the dis- 
putes aforesaid, in an enlightened and impartial manner, than any other 
tribunal which could be created /’ 15 The argument for the Cohens was 
predicated to a considerable extent upon the decision and reasoning in 
Martin v. Hunter’s Lessee Moreover, the reasoning in this case was not 
only adopted but was also given a more extensive application in Chief 
Justice Marshall’s opinion sustaining the Cohens contention. 

Chief Justice Marshall’s Opinion 

In rendering the Court’s opinion, Chief Justice Marshall said that those 
who oppose the jurisdiction of the Supreme Court in this case 
maintain that the Nation does not possess a department capable of restraining, peace- 
ably, and by the authority of law, any attempts which may be made by a part, against 
the legitimate powers of the whole; and the government is reduced to the alternative 
of submitting to such attempts, or of resisting them by force. They maintain that the 
Constitution of the United States has provided no tribunal for the final construction of 
itself, or of the laws or treaties of the Nation; but that this power may be exercised in 
the last resort by the courts of every State in the Union. That the Constitution, laws, 
and treaties, may receive as many constructions as there are States, and that this is not 
a mischief, or, if a mischief, is irremediable. . . . 

If such be the Constitution, it is the duty of the Court to bow with respectful sub- 
mission to its provisions. If such be not the Constitution, it is equally the duty of this 
Court to say so; and to perform that task which the American people have assigned to 
the judicial department. 17 

The first question, whether the jurisdiction of the Supreme Court was 
excluded by the parties, one of them being a state and the other a citizen 
of that state, was disposed of by accepting the argument of counsel that 
the jurisdiction of the federal courts depended, first, on the character of 
the cause, when the courts must decide cases regardless of the parties 
and, second, when the jurisdiction arises from the character of the par- 
ties. Jurisdiction over the case was then defended as follows: 

The jurisdiction of the Court, then, being extended by the letter of the Constitution 
to all cases arising under it, or under the laws of the United States, it follows that those 

u 6 Wheaton 356. “ 1 Wheaton 304 ( 1 8 1 5). 

“ Ibid., p. 358, note (a). 17 6 Wheaton 377. 
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who would withdraw any case of this description from that jurisdiction, must sustain 
. the exemption they daim on the spirit and true meaning of the Constitution, which 
spirit and true meaning must be so apparent as to overrule the words which its framers 
have employed. 

The counsel for the defendant in error have undertaken to do this; and have laid 
down the general proposition, that a sovereign independent State is not suable, except 
by its own consent. 

This general proposition will not be controverted. But its consent is not requisite 
in each particular case. It may be given in a general law. And if a State has surrendered 
any portion of its sovereignty, the question whether a liability to suit be a part of this 
portion, depends on the instrument by which the surrender is made. If upon a just 
construction of that instrument, it shall appear that the State has submitted to be sued, 
then it has parted with this sovereign right of judging in every case on the justice of 
its own pretensions, and has intrusted that power to a tribunal in whose impartiality 
it confides. 

The American States, as well as the American people, have believed a dose and firm 
Union to be essential to their liberty and to their happiness. They have been taught by 
experience, that this Union cannot exist without a government for the whole; and they 
have been taught by the same experience that this government would be a mere 
shadow, that must disappoint all their hopes, unless invested with a large portion of 
that sovereignty which belongs to independent States. Under the influence of this 
opinion, and thus instructed by experience, the American people in the conventions 
of their respective States, adopted the present Constitution. 

If it could be doubted whether, from its nature, it were not supreme in all cases 
where it is empowered to act, that doubt would be removed by the dedaration that 
“this Constitution, and the laws of the United States which shall be made in pursuance 
thereof, and all treaties made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land; and the judges in every State shall 
be bound thereby, anything in the constitution or laws of any State to the contrary 
notwithstanding.” 

This is the authoritative language of the American people; and, if gentlemen please, 
of the American States. It marks with lines too strong to be mistaken, the characteristic 
distinction between the government of the Union and those of the States. The general 
government, though limited as to its objects, is supreme with respect to those objects. 
This principle is a part of the Constitution; and if there be any who deny its necessity, 
none can deny its authority. 

To this supreme government ample powers are confided; and if it were possible to 
doubt the great purposes for which they were so confided, the people of the United 
States have declared that they are given “in order to form a more perfect union, estab- 
lish justice, insure domestic tranquillity, provide for the common defence, promote the 
general welfare, and secure the blessings of liberty to themselves and their posterity.” 

With the ample powers confided to this supreme government, for these interesting 
purposes, are connected many express and important limitations on the sovereignty of 
the States, which are made for the same purposes. The powers of the Union, on the 
great subjects of war, peace, and commerce, and on many others, are in themselves 
limitations of the sovereignty of the States; but in addition to these, the sovereignty of 
the States is surrendered in many instances where the surrender can only operate to the 
benefit of the people, and where, perhaps, no other power is conferred on Congress 
than a conservative power to maintain the principles established in the Constitution. 
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The maintenance of these principles in their purity, is certainly among the great duties 
of the government. One of the instruments by which this duty may be peaceably per- 
formed, is the judicial department. It is authorized to decide all cases, of every descrip- 
tion, arising under the Constitution or laws of the United States. From this general 
grant of jurisdiction, no exception is made of those cases in which a State may be a 
party. When we consider the situation of the government of the Union and of a State, 
in relation to each other; the nature of our Constitution, the subordination of the state 
governments to that Constitution; the great purpose for which jurisdiction over all 
cases arising under the Constitution and laws of the United States, is confided to the 
judicial department, are we at liberty to insert in this general grant, an exception of 
those cases in which a State may be a party? Will the spirit of the Constitution justify 
this attempt to control its words? We think it will not. We think a case arising under 
the Constitution or laws of the United States, is cognizable in the courts of the Union, 
whoever may be the parties to that case. 18 

Marshall then referred to what he regarded as the “mischievous con- 
sequences" which might result from an interpretation of the national 
laws by the state courts. It would, he thought, be hazarding too much 
to assert that the courts of the states would be exempt from the prejudices 
by which the legislatures and people are influenced and might be re- 
garded as impartial tribunals for the settlement of federal questions. 
Collisions between the federal and state authorities, he observed, 
may take place in times of no extraordinary commotion. But a Constitution is framed 
for ages to come, and is designed to approach immortality as nearly as human institu- 
tions can approach it. Its course cannot always be tranquil. It is exposed to storms and 
tempests, and its framers must be unwise statesmen indeed, if they have not provided 
it, as far as its nature will permit, with the means of self-preservation from the perils 
it may be destined to encounter. No government ought to be so defective in its organ- 
ization, as not to contain within itself the means of securing the execution of its own 
laws against other dangers than those which occur every day. Courts of justice are the 
means most usually employed; and it is reasonable to expect that a government should 
repose on its own courts, rather than on oti-ers. 18 

On the assertion that the states might check effective operation of the 
federal system by refusing to perform their duties as prescribed by the 
Constitution, Marshall said, “it is very true, that, whenever hostility 
to the existing system shall become universal, it will be also irresistible. 
The people made the Constitution, and the people can unmake it. It is 
the creature of their will, and lives only by their will. But this supreme 
and irresistible power to make or unmake, resides only in the whole body 
of the people; not in any subdivision of them. The attempt of any of 
the parts to exercise it is usurpation, and ought to be repelled by those 
to whom the people have delegated their power of repelling it."* 0 

In answer to the contention that the appellate power of the Supreme 
Court cannot be exercised over the judgment of a state court, Marshall 

” ibid., PP . 387, 388. 98 ibid., P . 389. 


18 6 Whfeaton 380-383. 
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replied that for some very important purposes the united states form a 
single nation and that for a government acknowledged to be supreme 
“with respect to objects of vital interest to the Nation, there is nothing 
inconsistent with sound reason, nothing incompatible with the nature of 
government, in making all its departments supreme, so far as respects 
those objects .” 21 The contention of counsel for the state of Virginia that 
the federal and state courts must from the nature of the Constitution be 
considered independent of each other, then, was emphatically rejected, 
because, said Marshall, it is founded, not on the words of the Constitu- 
tion, but on its spirit extracted, not from the words of the instrument, 
but from views regarding the nature of the union . 22 

Much of Marshall’s opinion was predicated on the hypothesis that the 
provisions of the Constitution granting jurisdiction to the federal courts 
must be interpreted so as to permit the courts to uphold the Constitution 
and laws regardless of the Eleventh Amendment. But so far as amend- 
ments were in conflict with the provisions of the Constitution, the for- 
mer should have been given effect in preference to the original words. 
Adopting Marshall’s favorite method of reasoning, no exception of cases 
relating to the interpretation of the Constitution and laws was made in 
the amendment; hence, why import such language to warrant the con- 
struction which the Chief Justice deemed politically desirable. But it 
is obvious that those defending state powers must show the express lan- 
guage of the Constitution to sustain their contentions, whereas those who 
support federal authority need only find sanction for their views sustain- 
ing the dominance of federal over state authorities in the inferences, 
implications, and general purposes of the document. For, said the great 
exponent of nationalism: “Let the nature and objects of our Union be 
considered; let the great fundamental principles, on which the fabric 
stands, be examined; and we think, the result must be, that there is noth- 
ing so extravagantly absurd, in giving to the Court of the Nation the 
power of revising the decisions of local tribunals on questions which 
affect the Nation .” 23 How different the great fundamental principles on 
which the fabric stands appear when they are conceived as supporting 
the essential features of state sovereignty out of which an emerging na- 
tion was grudgingly carved! On fundamental principles requiring a na- 
tionalistic interpretation of the written instrument, it was concluded that 
a defendant, who appeals from a state court to the Supreme Court for 
the purpose of determining whether the judgment of the state court 
violates the Constitution or laws of the United States, does not prosecute 
a suit against a state. 

* 6 Wheaton 415. 22 Ibid., pp. 413 ff. 28 Ibid., pp. 422, 423. 
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The assertion that the ordinance of the District was an act of a local 
legislature, and, as such, not a law of the United States to be deemed 
enforcible in an adjoining state, was apparently the most difficult con- 
tention to meet. Moreover, as was customary for the Chief Justice when 
he was treading on weak ground, he dealt with the issue very briefly and 
followed the familiar method of assuming without argument that the 
lottery ordinance was, like other acts of Congress, a law of the United 
States. But having assumed jurisdiction and having read his “immortal 
state paper," the Chief Justice suggested that a way out of an embar- 
rassing situation might be found in the determination whether any par- 
ticular law was designed to operate without the District or not. This 
issue, said Marshall, depends upon the words of the law, and under the 
direction of the Court there was another argument. The case was then 
argued on the merits of the controversy, with new attorneys participat- 
ing. It was again contended that neither the Congressional act nor the 
ordinance limited the operation of the ordinance to the District of 
Columbia and that the lottery tickets must be salable throughout the 
union despite any laws prohibiting such sale. But, having answered the 
State rights arguments which were growing louder and more persistent. 
Chief Justice Marshall adopted the reasoning of the attorneys for the 
state, and decided that the federal act was applicable only to the District 
of Columbia, that the decision of the Norfolk court was a local affair, 
and that its judgment must be affirmed. The practical result of the ap- 
peal, notes Beveridge, amounted to nothing, “but it afforded John 
Marshall the opportunity to tell the Nation its duty in a crowning na- 
tional emergency." For “the Chief Justice is exerting to the utmost his 
tremendous powers, not to protect two furtive peddlers of lottery tickets, 
but to check a powerful movement, which, if not arrested, must destroy 

the Republic In Cohens v. Virginia, John Marshall stamped upon 

the brow of Localism the brand of illegality With savage relish the 

Chief Justice attacks and demolishes the State Rights theory that the 
Supreme Court cannot review the judgment of a state court, ‘in any 
case.’ With such an objective in the mind of the Chief Justice it could 
scarcely be expected that the people of Virginia would submit to the 
decision without vigorous protests. 

Governor Randolph made the Supreme Court the chief item of his 
message to the legislature in December, 1821. The commonwealth, he 
said, “has undergone the humiliation of having endeavored in vain to 
vindicate and assert her rights and sovereignty at the bar of the Supreme 
Court of the United States, and now endures the mortification, of having 

24 The Life of John Marshall, IV: 353, 355, 357. 



The Second Conflict with Virginia 437 

altogether failed to procure a disavowal of the right, or the intention, 
to violate that sovereignty/' The Supreme Court, he continued, "arro- 
gates to itself, always, the high authority to judge exclusively in the last 
resort how far the federal compact is violated, and to arraign before it, 
not only the decisions of the state courts, but the States themselves/'® 
Roane's surmise, however, was correct, for no action was taken by the 
legislature. The extreme position of the State rights party in opposition 
to the nationalistic leanings of the Court was stated in a set of resolutions 
rejected by a close vote in the legislature proposing to instruct the sena- 
tors and representatives from the state in Congress to procure amend- 
ments to the Constitution, as follows: 

1. That the legislative authority of the United States shall not be construed to extend 
to, or embrace, any power which is not expressly granted to Congress by the Constitu- 
tion, or absolutely necessary and proper for carrying the same into execution. 

2. That neither the government of the United States, nor any department thereof, 
shall be construed to have the power to bind, conclusively , the claims of the States 
composing the Union, to rights contested between the general and state governments, 
under the Constitution. 

3. That the judicial power of the United States shall not be construed to extend to 
any case in which a State shall be a party, except in controversies between two or 
more States nor to any other controversies involving the rights of a State, and to which 
such a State shall claim to become a party. 

4. That no appeal shall be construed to lie to any court of the United States from 
any decision rendered in the courts of a State. 

5. That no law made for the District of Columbia, or for any State, district, or ter- 
ritory, shall be construed to have force within any other State, which shall conflict 
with justice, with the principles of morality, with rights daimed under such States, or 
with the systems of policy or revenue of such a State. 28 

The decision in the Cohens Case came at the time that Jefferson and 
others were warning the people against the consolidating tendency of 
the decisions of the Supreme Court. The part of the opinion relating 
to the jurisdiction of the Court seemed to the Republicans a climax in 
the continual round of encroachments of the Court on the sovereignty 
of the states, and many believed the fundamental doctrines of the union 

25 Virginia House Journals, Dec. 3, 1821. Regarding this message, Roane wrote to 
Archibald Thweatt that “the governor’s patriotic message on the subject of the Su- 
preme Court has been very well received by the Republicans here, in consequence of 
the public mind having been somewhat prepared on the subject. But such is the 
apathy of the times, and the dearth of talents in the legislature, that I doubt whether 
anything will be done by that body. Certainly not, I expect, unless they should be 
aided by some of our veteran statesmen. I shall write to Colonel Taylor today and 
touch on that subject. If you could do likewise with Mr. Jefferson (as I cannot take 
the liberty to do), his name would settle the controversy. The career of this high Court 
must be stopped or the liberties of our country are annihilated.” Branch Historical 
Papers (June, 1905), II: 140, 141. 

558 Niles* Register , XXI: 404. 
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were in peril. The most emphatic and disturbing attacks on the opinion 
came from Virginia and in particular from Judge Spencer Roane of 
that state, writing under the pseudonym of Algernon Sydney . 27 

The Arguments of Spencer Roane 

“I ask from you,” said Spencer Roane, “no revolution, but what consists 
in the preservation of an excellent Constitution. I require from you no 
insurrection, but that of a frequent recurrence to fundamental prin- 
ciples .” 28 The Cohens decision, he thought, “negatives the idea that the 
American States have a real existence, or are to be considered, in any 

sense, as sovereign and independent States If this power of decision 

is once conceded to either party, the equilibrium established by the Con- 
stitution is destroyed, and the compact exists thereafter, but in name.” 

Such a decision, to Roane, was equivalent to an amendment to the 
Constitution by the process of judicial construction, and it was deemed 
especially objectionable, since an act of the state of Virginia was con- 
sidered inferior to an ordinance of the city of Washington. Judge Roane 
condemned the arrogance of the Court in assuming authority in con- 
tempt of the sovereign power of the people and in claiming the authority 
to define its own powers as well as those of the other departments of 
government. Having been appointed in one generation, the Court claims 
to make laws and constitutions for another, and “it acts always upon the 
foundation of its own precedents, and progresses, ‘with a noiseless foot 
and unalarming advance/ until it reaches the zenith of despotic power .” 29 

Describing Marshall's method of interpretation, Roane finds “the 
opinion, besides being unusually tedious and tautologous abounds in 
defects which are more important. It often adopts premises which can- 
not be conceded, and takes for granted the very points which are to be 
proved.” Roane objected also to the haste with which the decision was 
rendered and the seeming unanimity of opinion among the Judges. It is 
to be regretted, said Roane, “that these high Judges, have abandoned 
the practice of giving, each, their own opinions. That is well known to 

27 Concerning these papers, Jefferson wrote to Roane on June 25, 1821, “I have now 
to thank you for the papers of Algernon Sydney, which I had before read with great 
approbation successively, as they came out. I had hoped Mr. Ritchie would publish 
them in pamphlet form, in which case I would have taken half a dozen or a dozen 
myself, and enclosed them to some of my friends in the different States, in the hope of 
exciting others to attend to this case, whose stepping forward in opposition would be 
more auspicious than for Virginia to do it. I should expect that New York, Ohio, and 
perhaps Maryland might agree to bring it forward, and the two former being anti- 
Missourians, might recommend it to that party." Branch Historical Papers (June, 1905), 
II: 138, 139. 

a Ibid . (June, 1906), II: 79, 80. 

89 Ibid. (June, 1906), II: 79, 80. 
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be one of the chief guarantees of the integrity and independence of the 
Judges." But, commenting on the somewhat hopeless effort in which he 
was engaged, Roane exclaimed: “Yet, republicans! I greatly fear that 
your sins have overtaken you. I deeply regret that you are found sleeping 
at your posts, and ‘that you could not watch one hour/ I greatly fear, 
that the day of retribution is at hand. The sceptre of power, is, I fear, 
about to depart ‘from beneath your feet/ ” 80 

Roane adverted to the dictum of George Clinton of New York who, 
casting the deciding vote in the Senate against the second bank bill, said 
that as a result of his experience “government is not to be strengthened 
by an assumption of doubtful powers, but by a wise and energetic execu- 
tion of those which are incontestable; the former never fails to produce 
suspicion and distrust while the latter inspires respect and confidence."® 1 
And the query was raised whether, when there are two sovereign govern- 
ments joined by a league or treaty, the courts of either are competent to 
bind the constitutional rights of the other. One of the Kentucky Resolu- 
tions of 1798 approved, if not drafted, by Jefferson was also quoted. 82 
According to the doctrines therein announced, in a contest over rights 
between the two parties to the federal compact, neither is competent to 
bind the other or to act as a judge in its own cause, but the matter is to 
be referred to their common superior, the people, who will settle the 
dispute between them. 

Objection was raised to the contention that the powers of the federal 
government and of the Supreme Court were supreme. The word suprem- 
acy does not appropriately apply to the national government, for even 
the sovereignty of the people is limited by the principles of reason and 
justice. The Court, however, assumed that a case was before it and that 
it was its duty to render a judgment, when, as a matter of fact, there is 
only one party before the court— the other, a sovereign state, having, 
according to the Eleventh Amendment, declined to appear. 

Marshall foresaw great evils resulting from the different constructions 
which might be adopted by the several states. But such a result, Roane 
observed, followed from our being a group of free and independent 
governments. The only effective remedy for this difficulty would be to 
wipe out the state governments altogether and to establish one great 
consolidated empire. The Supreme Court feared that state authorities 
would manifest improper prejudices against the general government. 
But prejudices will not be confined to state officers. Federal judges are 

80 Ibid., p. 85. 

81 22 Annals of Congress, 346-347 (Feb. 20, 1811). 

82 See above, pp. 166-167. 
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not exempt from their prejudices and “their prejudices will be on the 
side of power and of the government which feeds them.” The attitude 
of the Judges in enforcing the infamous sedition law were cited as an 
illustration of such prejudices on the part of federal Judges. The inter- 
pretation of the Constitution, Marshall believed, could not safely be 
entrusted to state judges dependent for office and salary upon the will 
of the legislature. Most of the state judges, however, were independent of 
the legislature both with respect to office and to salary, and it was re- 
garded as an unfair imputation that on vital issues and principles of 
constitutional construction state judges would be guided primarily by 
personal and financial considerations. 

The Supreme Court was pleased to say that a Constitution, “which 
was designed to approach immortality,” ought not to be so defective 
as to lack power to secure the execution of its own laws against all dan- 
gers. But, said Roane, “if that Constitution was designed for immor- 
tality, it was certainly not so intended in its original form. It is admitted 
to have been eminently defective by the very provision contained in 
it for its amendment; and it has been accordingly, actually and greatly 
amended .” 33 

It was charged that although Marshall referred to the history of the 
formation of the Constitution, he ignored the most fundamental fact 
of that history, namely, that the idea of “one great consolidated govern- 
ment” was abhorrent to a large majority of the people who participated 
in the making and adoption of the Constitution. Attention was directed 
to the sovereignty of the states which was expressly recognized under the 
Articles of Confederation and was never expressly repudiated in the 
making of the Constitution. 

Roane found that the Supreme Court throughout its opinion indulged 
in groundless jealousy of the state governments and supposed that they 
would arrest the constitutional course of the general government, for 
it was only when unconstitutional and ungranted powers were exercised 
that the state governments attempted to interfere. He then asserted: 
“I boldly deny therefore that the Judiciary of the general government 
has any greater interest in the system of the federal government than 
have those of the States, or any greater inducement to preserve it. Nor 
are they the exclusive judges of a matter .” 84 

Exceptions were also taken to Marshall's explanation of the cause of 
the adoption of the Eleventh Amendment which he attributed to the 
fear that the states would have to pay their debts. Only three suits were 

88 Branch Historical Papers (June, 1906), p. 133. 

84 Ibid., p. 145. 
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brought against states in the federal courts by citizens of other states 
before the adoption of the Eleventh Amendment. These suits were 
against Massachusetts , 85 Georgia, and Virginia. Roane continued: 

On the third of December, 1793 the legislature of Virginia had resolved, “that a 
State cannot, under the Constitution of the United States, be made a defendant at the 
suit of any individual, and that the decision of the supreme federal court, that a State 
may be placed in that situation, is inconsistent with , and dangerous to , the sovereignty 
and independence of the individual States, as the same tends to a general consolidation 
of these confederate republics." It was, at the same time, resolved, that our Senators 
and Representatives in Congress be instructed to obtain such amendments to the Con- 
stitution “as will remove or explain any clause or article of the said Constitution, which 
can be construed to imply or justify a decision that a State is compellable to answer, in 
any suit, by an individual or individuals, in any court of the United States." It was 
because the States claimed to be sovereign and independent States, although they had 
entered into a federal compact and because one sovereign State has no right to set 
itself up as the judge of another that this alarm took place; and not on the sordid 
ground of unwillingness in the States to pay debts which are not shown to have had 
an existence. 86 

Roane referred again to “the artful manner in which the pretensions 
of the Supreme Court are almost always stated. Everything which makes 
against their side of the question is greatly distorted and aggravated, and 
everything in its favor is very much palliated and softened. They often 
assume premises which cannot be conceded and take for granted what 
ought to be proved. These are arts, I had almost said artifices, scarcely 
to be excused in an advocate and which are surely unworthy of the high 
character of the Supreme Court .” 87 

According to Roane, the supremacy bestowed by the judiciary article 
was over the inferior courts established by Congress, and not over the 
state courts. But, as George Mason argued in the Virginia convention, 
the power to be extended over ten miles square was a dangerous power 
which might be extended “by implication to overthrow the rights of 
the States.” Now, said Roane: “It has been so extended, and that by the 
most remote and unwarrantable implication.” 

Jefferson’s opinion was sought in the Cohens Case , and in a letter to 
William Johnson in June, 1823, he reviewed the history of the contest 
between the Federalists and Anti-Federalists. Regarding the request to 
examine the question whether the Supreme Court had advanced beyond 
its constitutional limits, he replied that age disqualified him for the task 
and that this examination had already been very well done. He then 

85 In Massachusetts, John Hancock, who was summoned as governor to answer the 
prosecution, resisted the process and maintained inviolate the sovereignty of the com- 
monwealth. 

88 Branch Historical Papers, op. cit., p. 154. 

87 Ibid., p. 163. 
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referred to certain papers which appeared in the Enquirer prepared by 
Judge Roane under the name of Algernon Sydney, and said: 

I considered these papers maturely as they came out, and confess that they appeared 
to me to pulverize every word which had been delivered by Judge Marshall, of the 
extra-judicial part of his opinion; and all was extra-judicial, except the decision that 
the act of Congress had not purported to give to the corporation of Washington the 
authority claimed by their lottery law, of controlling the laws of the States within the 
States themselves. But unable to claim that case, he could not let it go entirely, but 
went on gratuitously to prove, that notwithstanding the Eleventh Amendment of the 
Constitution, a State could be brought as a defendant, to the bar of his Court; and 
again, that Congress might authorize a corporation of its territory to exercise legisla- 
tion within a State, and paramount to the laws of that State. 88 

This doctrine of Marshall, Jefferson thought, “was so completely re- 
futed by Roane, that if he can be answered, I surrender human reason 
as a vain and useless faculty, given to bewilder, and not to guide us .” 39 
The practice of Judge Marshall “of travelling out of his case to prescribe 
what the law would be in a moot case not before the Court” was re- 
garded as very irregular and censurable . 40 To bear out these criticisms, 
Marbury v. Madison was cited. In this case the Court determined at once 
that, being an original process, they did not have cognizance of it, and 
therefore the question before them was ended. But the Chief Justice 
went on to expound what the law would be if they had jurisdiction over 
the case, when “the object was clearly to instruct any other court having 
the jurisdiction, what they should do if Marbury should apply to them .” 41 
Although the Court could not issue a mandamus to the President or to 
the Legislature, said Jefferson, “this case of Marbury v. Madison is con- 
tinually cited by bench and bar as if it were settled law.” As a partial 
remedy to meet the situation, Jefferson advocated an amendment that 
each Judge should give his individual opinion on all issues concerning 
the constitutionality of laws. An attempt was made also to secure the 
views of Madison. 

In expressing to Spencer Roane his opinion relative to the decision of 
the Supreme Court in the case of Cohens v. Virginia , Madison thought 
it was “to be regretted that the Court is so much in the practice of min- 
gling with their judgments pronounced, comments and reasonings of a 
scope beyond them; and that there is often an apparent disposition to am- 
plify the authorities of the Union at the expense of those of the States. It 
is of great importance as well as an indispensable obligation that the con- 

88 The Writings of Thomas Jefferson, ed. by Paul Leicester Ford (New York, 1892), 
X: 229. 

"Ibid. 

40 Writings (Ford ed.), X; 230. 

41 Ibid. 



The Second Conflict with Virginia 443 

stitutional boundary between them should be impartially maintained.”" 
But Madison believed there were as great dangers from misinterpretations 
of the Constitution by Congress as by the Courts and that infractions of 
the fundamental law by any department should be carefully watched. 

In another letter to Spencer Roane, Madison said that he had “always 
thought that a construction of the instrument ought to be favored, as 
far as the text would warrant, which would obviate the dilemma of a 
judicial rencounter or a mutual paralysis; and that on the abstract 
question whether the federal or state decisions ought to prevail, the 
sounder policy would yield to the claims of the former .” 48 He again 
recurred to the compact philosophy in the statement that “our govern- 
mental system is established by a compact, not between the government 
of the United States, and the state governments; but between the States, 
as sovereign communities, stipulating each with the others, a surren- 
der of certain portions, of their respective authorities, to be exercised by 
a common government and a reservation, for their own exercise, of all 
their other authorities .” 44 Madison admitted that the Gordian knot of 
the Constitution appeared to lie in the problem of collisions between the 
federal and state powers, but he thought, “if the knot cannot be untied 
by the text of the Constitution it ought not, certainly, to be cut by any 
Political Alexander.” In looking at the matter abstractly and separately 
from Marshall's tendency to extend federal judicial powers through the 
process of interpretation, Madison was inclined to favor the decisions of 
the federal tribunals on doubtful points of jurisdiction between the 
nation and the states. It was in the works of John Taylor of Caroline, 
however, that the reasoning of Chief Justice Marshall and the decisions 
of the Supreme Court relating to state authority were thoroughly an- 
alyzed and severely condemned. 

42 The Writings of James Madison, ed. by Gaillard Hunt (New York, 1910), IX: 56. 
How far those who were responsible for the official action of the government, and in 
particular the federal courts, had strayed from the general lines and purposes drawn 
by the framers was indicated by Madison in the observation that: “It could not but 
happen, and was foreseen at the birth of the Constitution, that difficulties and differ- 
ences of opinion might occasionally arise in expounding terms and phrases necessarily 
used in such a charter; more especially those which divide legislation between the 
general and local governments; and that it might require a regular course or practice 
to liquidate and settle the meaning of some of them. But it was anticipated, I believe, 
by few, if any, of the friends of the Constitution, that a rule of construction would be 
introduced as broad and pliant as what has occurred. And those who recollect, and, 
still more, those who shared in what passed in the state conventions, through which 
the people ratified the Constitution, with respect to the extent of the powers vested in 
Congress, cannot easily be persuaded that the avowal of such a rule would not have 
prevented its ratification.” Madison to Judge Roane, Max Farrand, The Records of the 
Federal Convention (New Haven, 1923), III: 435. 

48 Writings (Hunt ed.), IX: 66. 


“Ibid. 
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The Doctrines of John Taylor 

When Henry Clay and John C. Calhoun espoused nationalistic doctrines 
and the Supreme Court under the dominance of Chief Justice Marshall 
strongly endorsed centralizing tendencies in constitutional construction, 
John Taylor set to work to refute their arguments. Colonel Taylor, who 
was considered one of the strongest intellectual leaders of the Republi- 
can party, and of whom Jefferson wrote, we “have rarely, if ever, differed 
in any political principle of importance/’ 45 took up the defense of the 
Republican theories of constitutional interpretation in such extensive 
treatises as Construction Construed and Constitutions Vindicated “ Tyr- 
anny Unmasked , and New Views on the Constitution of the United 
States. Taylor’s early espousal of democratic principles has been briefly 
treated elsewhere, 47 but his doctrines of constitutional construction are 
worthy of careful consideration. In fact, these doctrines have not re- 
ceived the consideration they deserve in the evolution of the principles 
of constitutional interpretation during the first three decades of the 
nineteenth century. 

Thomas Ritchie, presenting Taylor’s Construction Construed 48 to the 
public, charged that as bad as the second bank charter was, it “has been 
justified by the Supreme Court of the United States on principles so 
bold and alarming, that no man who loves the Constitution can fold his 
arms in apathy upon the subject. Those principles, so boldly uttered 
from the highest judicial tribunal in the United States, are calculated 
to give the tone to an acquiescent people, to change the whole face of 
our government and to generate a thousand measures, which the framers 
of the Constitution never anticipated.’’ Taylor maintained that the na- 
tional bank was unconstitutional because Congress could not lawfully 
create a corporation. Yet, a corporation established in violation of the 
fundamental law was by Marshall’s reasoning permitted to defy a sov- 
ereign state. Taylor believed that the formation of the national govern- 
ment had been a reaction from the Revolution, that the election of 1800 
had been a restoration, and that in 1820 a second reaction was taking 

46 Writings (Ford ed.), X: 170. 

40 Jefferson strongly endorsed this work as “the most logical retraction of our govern- 
ments to the original and true principles of the Constitution creating them, which has 
appeared since the adoption of that instrument. ... It should be put into the hands of 
all our functionaries, authoritatively, as a standing instruction, and true exposition of 
our Constitution, as understood at the time we agreed to it. It is a fatal heresy to sup- 
pose that either our state governments are superior to the federal, or the federal to the 
States.” Writings (Ford ed.), X: 190. 

4T See above, p. 337. 

48 For a summary of Taylor’s doctrines in his Construction Construed, see Henry H. 
Simms, Life of John Taylor (Richmond, 1932), pp. 181 ff. 



The Second Conflict with Virginia 445 

place. He regarded Marshall and the Supreme Court as the champions 
of the cause of privilege and a moneyed aristocracy. 

At the outset Taylor expressed his disapproval of “the habit of cor- 
rupting our political system, by the instrumentality of inference, con- 
venience and necessity, with the endless series of consequences attached 
to them .” 49 He resented the use by Marshall of the “science of verbality,” 
whereby the Constitution was turned into a reservoir of every meaning 
for which its expounder might have occasion . 50 The doctrines of “limited 
powers” and “unlimited inferences” were regarded as irreconcilable. Re- 
ferring to the broad construction of the phrase, “general welfare,” and 
of the elastic clause of the Constitution, Taylor contended that “no 
construction of particular words or phrases can change or abolish the 
division of power between the state and federal governments, without 
changing or abolishing an essential principle of the Constitution itself .” 51 
The necessary and proper clause was held to be no basis for the assump- 
tion of powers not delegated to the federal government. On the contrary, 
the jurisdiction of the federal courts was declared to be limited to laws 
passed by Congress in conformity with the delegated powers. 

In speaking of sovereignty, Taylor said: “I do not know how it has 
happened, that this word has crept into our political dialect, unless it 
be that mankind prefer mystery to knowledge; and that governments 
love obscurity better than specification .” 52 He could not take seriously 
Marshall’s contention that each unit of the federal system was sovereign 
within its sphere of action. According to Taylor sovereignty is incapable 
of division; it must reside in one or the other of the divisions of the 
government of the United States. The real division of powers, in his 
opinion, was between the people and their governments, not between 
the state and federal governments. Taylor contended that since the states 
as states adopted the Constitution and they alone are authorized to 
amend the document, they, not the people, are the real source and au- 
thority for the Constitution. In following this line of reasoning, he comes 
to the conclusion that “the federal is not a national government: it is a 
league between nations. By this league, a limited power only over per- 
sons and property was given to the representatives of the united nations. 
This power cannot be further extended under the pretext of national 
good, because the league does not create a national government .” 88 

49 Construction Construed and Constitutions Vindicated (Richmond, 1820), p. 2. 

50 Ibid., p. 161. Later, he observed: “To me this new notion of a Constitution by im- 
plication is, I confess, exactly like no Constitution at all; nor has it been proved to my 
satisfaction, that principles ought to be lost in verbal definitions, or property crushed 
in the jaws of sovereignty.” Ibid., p. 284. 

n Ibid., pp. 164 ff. 89 Ibid., pp. 25 ff. 


68 Ibid., pp. 234 ff. 



446 The Role of the Supreme Court, 1 789-1 835 

In condemning the capitalistic sect who had acquired a hundred mil- 
lions of dollars of capital artificially created by the authority of the 
federal government and who sought special advantages and favors to 
maintain their hold upon the capital and monetary system of the coun- 
try, Taylor said: “The secret, as to the distresses of the United States, lies 
in the difference between republican and aristocratical legislation upon 
the important subject of money.” The chief methods of maintaining this 
control were the legislative measures organizing and controlling banks 
and the establishing of protective duties. As he saw it, the protective 
system invested “a combination of capitalists with a legislative power 
over manufactures and exchanges .” 54 To Taylor, a monopoly of intelli- 
gence, if it could be effected by any class or combination, would be a 
tyranny; but a monopoly of any means for obtaining wealth from a com- 
munity, by a class or combination unpossessed of an unnatural superior- 
ity of intelligence, prevents the increase and diminishes the stock of 
national intelligence because it is only cunning, associated with avarice, 
which resorts to means for the gratification of self-interest unfavorable to 
the increase of intelligence itself. It is freedom which makes both religion 
and civil government more productive of benefits to mankind than it 
is intelligence when monopolized by combinations and exerted by ex- 
clusive privileges . 55 Taylor believed that the American system of govern- 
ment was devised to combat all forms of monopoly, and to this end the 
governments set up were not sovereign, but were trustees of the sover- 
eignty of the people. Hence they were invested with limited powers only 
and composed of coordinate departments established to discharge speci- 
fied duties “ 

Taylor then raised the query which was the crux of the argument be- 
tween the Federalists and the Anti-Federalists with respect to the au- 
thority to construe the Constitution. Recognizing that the Constitution 
distributes rights and powers among the legislative, executive, and 
judicial departments, and between the federal and state governments, 
and that one department or division of the federal system may interfere 
with or attempt to control another, he inquired, “where does the author- 
ity lie for removing the inconvenience, admitting it to be one; in the 
people, or in the implied supremacy of one of these departments, in- 
tended by the people to be controlled?”" 

Though the Constitution declares that its provisions and the laws of 
Congress are to be the supreme law of the land, it is, in the opinion of 
Taylor, a supremacy of law that is established, and not a supremacy of the 

54 Construction Construed, pp. 231 ff. 86 Ibid., p. 264. 

* Ibid., pp. 250, 251. 67 Ibid., p. 174. 
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officers or departments of the federal government. For, he maintained, 
“the supremacy of the Constitution is not confined to any particular 
department or functionary, but extends to our entire system of political 
law. Under its protection, the federal Senate has a right to defend itself 
against the House of Representatives; and the federal judicial power 
against the federal legislative power; and if so, it seems impossible to 
doubt, that the same sanction invests the state and federal judicial 
powers with a mutual right of self defence, against the aggressions of 
each other.”® The argument of the Supreme Court, he thought, might 
be thus condensed: 

The federal and state governments have limited powers under the federal constitution. 
The powers of both are attended by such a portion of spherical sovereignty, as is neces- 
sary or convenient for their execution. Sovereignty can legitimately use the means it 
may choose, for the execution of the powers it legitimately possesses. So far nothing is 
gained; because the sovereignty bestowed, and the means it may use, are limited by the 
spheres of action bestowed upon each government. But the difficulty is gotten over, and 
the Court’s own argument overthrown, by thrusting the word “paramount” into the 
Constitution. The mutuality and equivalence of the spherical sovereignties allowed to 
the state and federal sovereignties is revoked; and one is made an absolute sovereign 
over the other, by a construction of the word “supreme” and an interpolation of the 
word “paramount”; which must be unconstitutional, if the limited spherical sovereign- 
ties, previously assigned to each, are sustainable by a correct construction. 69 

The only supremacy bestowed by the language of the Constitution is 
over the persons and things specifically subjected to the limited power 
of each. No supremacy is given to one department over another, and 
sovereignty, if there is any such thing in the federal system, is applicable 
only to the relations of the people to these departments. Taylor does not 
approve of the reasoning of the Supreme Court whereby the sovereignty 
of the people of each state is to be transferred to the people of the United 
States by whom it has not and cannot legally be exercised.® 

68 Ibid., p. 143. 

59 Ibid., p. 139. 

90 Ibid., pp. 60, lsi. The Supreme Court’s theory of constructive supremacy was char- 
acterized by Taylor, as follows: “If the inconvenience of collisions between coordinate 
political departments begets a necessity for the supremacy of one, and this necessity 
will justify its assumption, the scheme of checks and balances is entirely chimerical, and 
a political fabric built upon that theory must fall. Necessity, inference and expediency 
never fail to beget an endless successive progeny. Roads are necessary in war; therefore 
Congress may legislate locally concerning roads. Victuals, manufactures, and a certain 
state of national manners, are more necessary in war; therefore Congress may legislate 
locally, concerning agriculture, manufactures and manners. The favour of the Deity is 
more necessary than either; therefore Congress may provide salaries for priests of all 
denominations, in order to obtain it, without infringing the constitutional prohibition 
against an establishment; or they may incorporate sects, and exempt them from taxa- 
tion. Roads are more necessary for collecting taxes than even banks. Taverns are very 
necessary or convenient for the offices of the army, Congress themselves, the conveyance 



448 The Role of the Supreme Court, 1 789-1 835 

Throughout this volume Taylor expressed grave fears regarding the 
antagonism aroused by the Missouri Compromise. He thought the con- 
troversy resulted from an effort to maintain a balance of power between 
two combinations of states, rather than the desire to limit or extend 
slavery. In the Missouri Compromise lurked the germ of destruction of 
the confederation of states, for the inevitable result was to change Con- 
gress into a diplomatic body whose chief purpose would be to adjust 
controversies between rival sectional interests . 61 He looked upon a bal- 
ance of power as “the most complete invention imaginable for involving 
one combination of States, in a war with another/' And as the arguments 
over the Compromise indicated that an attempt might be made to con- 
trol, through the federal government, the institution of slavery contrary 
to the prevailing opinions and interests in the South, Taylor made the 
prophetic statement that: 

There remains a right, anterior to every political power whatsoever, and alone suf- 
ficient to put the subject of slavery at rest; the natural right of self-defence. Under this 
right, societies imprison and put to death. By this right, nations are justified in attack- 
ing other nations, which may league with their foes to do them an injury. And by this 
right, they are justified, if they see danger at a distance, to anticipate it by precautions. 
It is allowed on all hands, that danger to the slave-holding States lurks in their existing 
situation, however it has been produced; and it must be admitted, that the right of 
self-defence applies to that situation, of the necessity for which the parties exposed 
to the danger are the natural judges. Otherwise this right, the most sacred of all pos- 
sessed by men, would be no right at all. I leave to the reader the application of these 
observations . 82 

Thomas Ritchie, in an editorial on Taylor's book. Construction Con- 
strued , declared: “The crisis has come.'' The Missouri question, the 
tariff question, and the bank question, he thought, made it necessary to 
come to a decision whether the national government shall be permitted 
to go on with its usurpations . 63 

of the mail, and the accommodation of judges. But horses are undoubtedly more neces- 
sary for the conveyance of the mail and for war, than roads, which may be as convenient 
to assailants as defenders; and therefore the principle of implied power of legislation, 
will certainly invest Congress with a legislative power over horses. In short, this mode 
of construction completely establishes the position, that Congress may pass any inter- 
nal law whatsoever in relation to things, because there is nothing with which war, 
commerce and taxation may not be closely or remotely connected; and the Constitution 
does not contain any prohibited degrees of consanguinity. The several departments 
established by the state constitutions seem indeed to be without the scope of this mode 
of construction, which can only strip them of their whole wardrobe of rights, and 
reduce them to a sort of naked political skeletons.” Ibid., p. 170. 

81 Construction Construed, pp. 291, 292. 

82 Ibid., p. 314. 

“Beveridge, op. cit., IV: 335. Regarding this work of Taylor, Roane wrote to Jef- 
ferson: “Colonel Taylor will be highly gratified by your just and strong testimony in 
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Taylor's next book. Tyranny Unmasked , published in 1822, was an 
attack on the system of protective tariffs, the reasoning being based upon 
the model of Adam Smith and the laissez-faire school. 64 The greatest 
danger on the political horizon, as Taylor viewed the situation, was the 
possibility of an alliance between the government and the special in- 
terests desiring public favors, whereby the mechanism of government 
is utilized to increase the personal wealth of those exercising public 
authority. Hence, his chief aversions were Hamilton's fiscal policies, 
Marshall's nationalistic construction of the Constitution, and the depre- 
dations made on agriculture by the protective tariff. He joined with 
many of the southern leaders in opposing, not only the general policy of 
protective tariffs, but also their constitutionality. Much of the material 
in Tyranny Unmasked had no particular bearing on constitutional inter- 
pretation, but the author took occasion to criticize the Supreme Court's 
practice of nullifying state acts and its solicitude for the protection of 
special interests. The veto over state acts having been rejected by the 
federal Convention, Chief Justice Marshall was asserting a national 
power which Taylor regarded “infinitely more objectionable'' and one 
which amounted to an unwarranted restraining power over the state 
governments. 86 In interpreting the Constitution so as to secure and pro- 
tect special interests, Taylor, moreover, characterized Marshall's method 
as a “mode of construction, which considers the Constitution as a lump 
of fine gold, a small portion of which is so malleable as to cover the whole 
mass. By this golden rule for manufacturing the Constitution, a particu- 
lar power given to the federal government may be made to cover all the 
rights reserved to the people and the States; a limited jurisdiction given 
to the federal courts is made to cover all the state courts; and a legisla- 
tive power over ten miles square is malleated over the whole of the 
United States, as a single guinea may be beaten out so as to cover a 
whole house." 88 

Marshall’s mode of interpretation, Taylor thought, was equivalent to 
the insertion of the following amendment to the Constitution: “Congress 
shall have power to exercise or usurp, and to prohibit the States from 
exercising, any or all of the powers reserved to the States, whenever they 
shall deem it convenient, or for the general welfare." Such a doctrine, it 

favor of his inestimable work. To that work may already, in a measure, be ascribed the 
revival which has taken place in the subject of state rights.” Branch Historical Papers 
(June, 1905), p. 138. 

64 See Simms, op. cit., pp. 192 ff., and Eugene Tenbroeck Mudge, The Social Philoso- 
phy of John Taylor of Caroline (New York, 1939), pp. 7 ff. 

05 Tyranny Unmasked , p. 33. 

00 Tyranny Unmasked, pp. 260, 285, 305, 341. 
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was charged, leads inevitably to civil war. By such a method of judicial 
construction, Taylor believed, the Supreme Court became the agent of 
special interests and the people were made the prey of exclusive privi- 
leges. In November, 1823, New Views on the Constitution came from 
the press.* 7 Taylor’s main object in this volume was to bring the Supreme 
Court into contempt by showing how far afield from its original purpose 
or design that institution had wandered under the leadership of Chief 
Justice Marshall. 

The point of departure for the conflict, which was becoming a menace 
to the safety and security of the nation, was considered to be the federal 
Convention of 1787. According to Taylor, there had been three parties 
in that body— those who, with Hamilton, desired to create a monarchy; 
the advocates of a national government; and the friends of the Confed- 
eration who, like Luther Martin and others, continually reminded the 
members of the Convention of the limitations of their powers as con- 
tained in their credentials. The monarchists failed, but, adding their 
strength to the nationalists, were able to deadlock the body. Out of this 
balancing of parties and interests came a federal, not a national Consti- 
tution. Reviewing the instructions given by the legislatures to the dele- 
gates appointed to the Philadelphia Convention, Taylor observed that 
the states “unanimously rejected the recommendation of a national gov- 
ernment, and by excluding the word national from all their credentials, 
demonstrated that they well understood the wide difference between 
federal and a national union.” 88 The rejection of the word “national,” 
as used in the Randolph plan for a Constitution, was to Taylor conclu- 
sive evidence that the constructive supremacy now claimed for the fed- 
eral government was rejected by the Convention. There were in the 
Convention advocates of a national government invested with supreme 
power to construe the articles of union, but this plan was replaced by 
a limited judiciary with defined powers. The right of alteration was, 
therefore, placed in the states because they made the Constitution, and 
the right of construction was attached to the altering power, and not 
given to a national government.* 9 

As in his Construction Construed , Taylor directed his attack strongly 
against Marshall’s claim of the supremacy of the Judiciary in the inter- 
pretation of the Constitution. The supremacy clause of the Constitution, 
he asserted, neither enlarges nor abridges the powers delegated or re- 
served, and “it is enforced, not by an oath to be faithful to the supreme 
constructions of the federal departments, but by an oath to be faithful 

87 Simms, op. cit., pp. 197 If. 

88 New Views on the Constitution of the United States, p. 15. 

"Ibid., p. 23. 
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to the supremacy of the Constitution /’ 70 Express provision is made in 
the Constitution for the supremacy only of the Supreme Court over the 
inferior courts established by Congress. Cases in law and equity would 
naturally arise under the Constitution, but the judicial power was ex- 
tended to such cases only, and not to the principles of the compact, nor 
to the mechanism of our governmental system. Controversies, continued 
Taylor, 

may arise under the Constitution between political departments, in relation to their 
powers; between the Senate and the House of Representatives; between the President 
and the Senate; or between the state and federal departments; but they would not be 
cases in law and equity, nor is any power to decide them given to the federal Judiciary. 
One species of controversy relates to the form of government; the other flows from its 
operation. The power by which a government is formed or altered, is not the power by 
which the law-suits of individuals are tried; and therefore a power to try suits in law 
and equity, was never supposed to comprise the former power. 71 

Thus, the primary basis for Taylor’s attack on the broad powers Mar- 
shall claimed for the Supreme Court was that the Court was in effect 
exercising political powers. If it had been intended that the Court should 
decide controversies concerning the extent of the powers of the federal 
government and the states, this power, Taylor maintained, would have 
been specified in the Constitution. Taylor believed that the type of 
Supreme Court conceived by Madison and developed by Marshall de- 
stroyed the independence of the departments of the federal government 
and of the two spheres of government, state and federal, and established 
a supreme national government contrary to the avowed purposes of the 
makers of the Constitution. Above all, Taylor objected to the exercise 
of the power by Judges of declaring laws void, for such decisions, said he: 
“may affect the lives and properties of citizens, and may implicate the 
peace of the nation. Opinion may be divided on them. A great majority 
of Congress, the President, and the people may consider them constitu- 
tional; the Judges alone may pronounce them unconstitutional. It is as 
probable, nay more probable that the Judges should err on this point, 
than the Legislature, elected for the special purpose of passing laws. 
Their decision, supported by that of another department of the govern- 
ment and by the people, greatly multiplies the probability on their 
side .” 72 Taylor prophesied that courts with the power of judicial review 
of legislation would become superlegislatures. And he had little respect 
for the notion that it was necessary to have the Judges act as sentinels 
or guardians of the Constitution. The Declaration of Independence, the 

70 New Views on the Constitution, pp. 23, 24. 

71 Ibid., p. 134. 

71 Mudge, op. cit., pp. 120-123. 
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Articles of Confederation, and the Constitution agree upon the principle 
“that the guardianship of each belonged to the people as organized into 
States, and they have never surrendered a power, essential for the preser- 
vation of liberty, to a chamber of men, inducted, like bishops, for life, 
by executive selection .” 78 In his opinion the Constitution was not turned 
afloat to be carried hither and thither by the winds and waves of forensic 
and geographical constructions, without the concurrence in making 
amendments required to give it stability. 

According to Taylor, certain principles were deemed fundamental to 
the political system of the United States. The first of these is the suprem- 
acy of both the state and federal constitutions over the repositories of 
power created by their articles. This is a limited supremacy, however, 
subject* in the one instance, to the authority of the people in each state, 
and in the other, to the control of the people in three-fourths of the 
states. The second principle is that no power or authority created by 
these constitutions can violate the articles or evade the supremacies to 
which the constitutions are themselves subject. From these principles 
it results “that neither laws nor judgments are valid, which do not con- 
form to constitutions; and that a mutual control of political depart- 
ments, is the only mode of enforcing this doctrine, necessary to sustain 
both the supremacy of constitutions, and of those who make them .” 74 

One of Taylor's fundamental assumptions was that every species of 
concentrated sovereignty over extensive territories, whether monarchial, 
aristocratical, democratical, or mixed, must be despotic. It seemed im- 
possible to him that politicians, whether acting in the capacity of judges 
or in the legislative halls, could extend the intellectual powers of men 
beyond their natural limits . 75 “Every body of men invested with supreme 
power,” said he, “whether collected together by the single principle of 
representation, or by the mixed principles of monarchy, aristocracy, and 
democracy, is influenced by a secret or an avowed spirit of avarice or 
ambition.” As a consequence, he was as fearful of a concentrated suprem- 
acy in Congress as he was of such supremacy in the Supreme Court, 
except that the unwarranted acts of Congress were more likely to be 
detected and to be prevented by an aroused public sentiment. But the 
Court moved silently and stealthily in assuming its supreme censorial 
functions. On this ground Taylor found objections to the Senate acting 
as a supreme court of appeal between the nation and the states. He held 
that only the people, acting through three-fourths of the states by the 
process of amendment, could perform such a function. Thus, “the security 

78 New Views on the Constitution , pp. 126, 138 ff. 

74 Ibid., p. 163. 

n Ibid., pp. 237, 240. 
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against unconstitutional or inconvenient state acts, is deposited in two- 
thirds of Congress and three-fourths of the States, as provision for set- 
tling collisions between the state and federal governments amicably, and 
for avoiding the more dangerous conflicts which a supremacy of geo- 
graphical majorities would produce, if invested with a supremacy liable 
to geographic fluctuations .” 79 

In the formation of the federal government the states endeavored 
“by limitations and prohibitions, to reserve and secure as many of their 
individual rights as might be retained without defeating the end of pro- 
viding for their common interest. The two principles of division or 
a concentration of power, are the adversaries contending for preference. 
Every government must be of one or the other description.” As Taylor 
saw it, concentrated power is ever active and ingenious in repairing its 
defeats and inventing new expedients for the gratification of its desires. 
And, assuming the role of a prophet, Taylor observed that this same 
power “proposes that we should renounce our progress in political 
science, recede by the road of construction, dissolve our new and sound- 
est division of power, and revive a concentrated supremacy, which ulti- 
mately will maintain itself by a standing army .” 77 

Vigorous objections were raised to Madison's theory of constitutional 
construction which, by this time, and so far as most questions relating to 
the division of powers between the nation and the states were concerned, 
sanctioned the supremacy of the Judiciary. Hamilton contended that the 
Convention had divided sovereignty between the federal government 
and the states, but one, namely, the federal, was supreme over the other. 
Hamilton's supremacy, however, was bestowed on a national govern- 
ment under the control of the people, whereas Madison's was confided 
to a court not under the control of the people . 78 

“Judge Construction,” as Marshall was called, was held up to ridicule, 
for it was possible for the Chief Justice to find some word or omission 
in the Constitution to sanction all of his nationalistic designs. Taylor 
thought, however, that: 

The delegations, reservations, and prohibitions of the Constitution, combined with the 
rejection of powers proposed in the Convention, constitute a mass of evidence, more 
coherent and irrefragable for ascertaining the principles of our political system, than 
can be exhibited by any other country; and if it cannot resist the arts of construction, 
constitutions are feeble obstades to ambition, and ineffectual barriers against tyranny. 
Delegations are limitations; reservations are repetitions of these limitations; prohibi- 
tions expound the extent of reservations; and rejections of powers proposed in the Con- 
vention, are constructions forbidding their assumption. This mass of evidence stands 
opposed to those constructions which are laboring to invest the federal government 

78 Ibid., p. 256. 77 Ibid., pp. 238, 239, 243. 78 Ibid., p. 76. 
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with powers to abridge the state right of taxation; to control States by a power to legis- 
late for ten miles square; to expend the money belonging to the United States without 
control; to enrich a local capitalist interest at the expense of the people; to create cor- 
porations for abridging state rights; to make roads and canals; and finally to empower 
the Supreme Court to exercise a complete negative power over state laws and judg- 
ments, and an affirmative power as to federal laws. 79 

Starting with the proposition that the states were recognized as free 
and independent in the Declaration of Independence and that each state 
retained its sovereignty under the Articles of Confederation and that 
no express language in the federal Constitution provided for a consoli- 
dation of the states, Taylor concluded that the states remain sovereign 
and possessed of all powers they have not expressly granted to a general 
government. Since the states, in creating the federal government, exer- 
cised the highest act of sovereignty, they may, if they please, repeat the 
proof of their sovereignty by annihilating it . 80 The fact that the states 
adopted the Constitution by means of conventions did not mean, as 
Marshall insisted, that the people adopted the instrument. Adoption was 
by states, as states. Despite such unimpeachable evidence, the Supreme 
Court, comprised of "refined politicians,” was engaged in destroying the 
sovereignty of twenty-four states by the acuteness of construction. Taylor 
deemed it a mockery to speak of the sovereignty of the states and the 
supremacy of the federal Judiciary. Marshall's contention that the state 
governments might obstruct federal measures, unless they were subordi- 
nate to some federal agency, was only equivalent to the claim that the 
federal government might obstruct state measures, unless it was sub- 
ordinate to state supremacy. Neither contention was deemed valid, since 
the Constitution provided no method of adjustment for the conflicts 
between the nation and the states except by mutual concessions, agree- 
ment, and compromise. 

Agreeing with Jefferson, Taylor thought that each department had 
the unlimited authority to determine the limits of their own respective 
rights and powers. Minor conflicts would not, in his opinion, disturb the 
proper functioning of the governmental system. Major conflicts would 
have to be referred to the original source of power— the people. Upon the 
contention which was repeated many times in the arguments over the 
adoption of the Constitution and was often referred to later, namely, 
that in cases of usurpation of powers by the federal government the 
natural and effective agencies for protection were the individual states, 
Taylor commented as follows: 

It may safely be received as an axiom in our political system, that the state govern- 
ments will, in all possible contingencies, afford complete security against invasions of 

79 New Views on the Constitution , pp. 155, 156. 80 Ibid., p. 37. 
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the public liberty by the national authority. Projects of usurpation cannot be masked 
under pretences so likely to escape the penetration of select bodies of men, as of the 
people at large. The legislature will have better means of information; they can dis- 
cover the danger at a distance; and possessing all the organs of civil power, and the 
confidence of the people, they can at once adopt a regular plan of opposition, in which 
they can combine all the resources of the community. They can readily communicate 
with each other in the different States; and unite their common forces for the protec- 
tion of their common liberty. If the federal army should be able to quell the resistance 
in one State, the distant States would have it in their power to make head with fresh 
forces. The people are in a situation, through the medium of their state governments, 
to take measures for their own defence, with all the celerity, regularity, and system, of 
independent nations. 

But of what use is this eulogised capacity in state legislatures to discover usurpations, 
if they cannot constitutionally resist them; and how can they resist usurpations, if they 
are subjected by a Constitution to a sovereignty or supremacy in the usurper? The 
people of each State are recognized as independent nations; and the state governments 
not as judicial, but as political departments, intended to watch over the constitutional 
rights of these nations, and invested with a power to resist federal usurpations. They 
are recognized as possessing all the organs of power necessary to discharge the im- 
portant duty of breaking the snares of tyranny, by which the people are frequently 
caught, for want of the means of discovering the danger, which these select bodies of 
men possess. It is even admitted that the state governments may form regular plans of 
opposition, and appeal to arms for the defence of their rights. But what becomes of this 
whole fabric intended by the Constitution to preserve the rights and liberty of the 
people, if the federal government is sovereign, or the federal court supreme? What 
becomes of the essential right in these independent nations to control their govern- 
ments for the preservation of the Union, if these governments cannot control a sover- 
eignty or supremacy, usurped for the purpose of destroying the Union by a consolidated 
national government? Of what value is the responsibility of state governments to the 
people, when it is liable to be rendered inefficient by a supremacy in a federal court? 
How can the people cherish or preserve the Union, if its preservation depends on this 
Court, and not on their state governments? What good can the people reap from the 
intelligence and foresight of their state governments, if the supreme mandate of this 
Court can forbid them from seeing or resisting usurpations? Where lies the mutual 
check between the two governments, if a supreme power to expound the articles of 
the Union, is thrown into the scale of one by construction? By this contrivance, the 
influence of the people over their state governments, urged as necessary for the preser- 
vation of their rights, both state and federal, is transferred from them to a federal 
Court. The state governments may still “adopt regular plans of opposition.” Opposi- 
tion must therefore be constitutional. They may even oppose armies to armies. Why 
then may they not array laws against laws, and judgments against judgments? 81 

The fact was deplored that a superiority of talents has appeared and 
is likely to continue to appear on the side of “a high-toned system of 
government.” Alluding to the propaganda of the nationalists, Taylor 
notes that many pamphlets and essays have appeared for the purpose 
of proving that a supreme national government was, or ought to have 

81 New Views on the Constitution, pp. 70, 71. 
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been, established by the Constitution, and that the newspapers contained 
frequent expressions of opinion favorable to such a government. Cari- 
caturing some of the reasoning of the nationalists, Taylor says: “The 
natural right of a government to supremacy is completely sustained by 
the natural supremacy of construction, as it could not be a government, 
if this supremacy of construction belonged to the people who wished to 
control it.” The caricature of the supposed reasoning of the nationalists 
was concluded by comparing their methods of construction to Swift’s 
allegorical implications in “A Tale of a Tub.” 

Taylor’s state sovereignty doctrine was summed up as follows: 

By these political individual entities, called States, the Constitution was framed; by 
these individual entities it was ratified; and by these entities it can only be altered. It 
was made by them and for them, and not by or for a nation of Americans. The people 
of each State, or each State as constituted by a people, conveyed to a federal authority, 
organized by States, a portion of state sovereign powers, and retained another portion. 
In this division, all the details of the Constitution are comprised, one dividend consist- 
ing of the special powers conferred upon a federal government, and the other, of the 
powers reserved by the States which conferred these special powers. The deputation 
and reservation are both bottomed upon the sovereignty of the States, and must both 
fall or both stand with that principle. If each State, or the people of each State, did not 
possess a separate sovereignty, they had no right to convey or retain powers. If they 
had a right both to convey and to retain powers, it could only be in virtue of state 
sovereignty. Admitting the utmost which can be asked, and more than ought to be 
conceded, by supposing that these sovereignties, in conveying limited powers to the 
federal government, conveyed also a portion of sovereignty, it must also be allowed, 
that by retaining powers, they retained also a portion of sovereignty. If sovereignty was 
attached to the ceded powers, it was also attached to the powers not ceded, because all 
or none of the powers of the States must have proceeded from this principle. 

Having proved that state sovereignties were established by the Declaration of Inde- 
pendence; that their existence was asserted by the Confederation of 1777; that they are 
recognized by the Constitution of 1787, in the modes of its formation, ratification, and 
amendment; that this Constitution employs the same words to describe the United 
States, used by the two preceding instruments; that the word State implies a sovereign 
community; that each State contained an associated people; that an American people 
never existed; that the Constitution was ordained and established, for such States situ- 
ated in America, as might accede to a Union; that its limited powers was a partial and 
voluntary endowment of state sovereignties, to be exercised by a Congress of the States 
which should unite; that the word Congress implies a deputation from sovereignties, 
and was so expounded by the Confederation; and that a reservation of sovereign powers 
cannot be executed without sovereignty; the reader will consider, whether all these 
principles, essential for the preservation both of the federal and state governments, 
were intended to be destroyed by the details of the Constitution. 82 

There was, therefore, to be no superior department in the American 
political system— no final authority. Unappropriated powers were to be 

**New Views on the Constitution, pp. 173-176. 
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state powers, whereas specified powers only were to be exercised by the 
federal government. If states encroached upon the general government, 
there was to be no redress; neither was there recourse if the federal 
authority transcended its bounds. 

Taylor's books. Construction Construed and Constitutions Vindicated, 
Tyranny Unmasked, and New Views on the Constitution, presented the 
most elaborate and effective arguments against the proposals and designs 
of Alexander Hamilton and of those who agreed with his ideas of a 
federal form of government by the substitution of a centralized system, 
which would shift the balance of power from the states to the national 
government. To Taylor, the nationalistic program of the federal govern- 
ment, including Hamilton’s funding measures, the national bank acts, 
as well as tariff and internal improvement acts, were unconstitutional.® 

Indicating how serious men regarded the situation relating to the con- 
flict between state and federal powers, Jefferson, expressing his approval 
of the views of Roane and Taylor, said: “The Judiciary branch is the 
instrument which, working like gravity, without intermission, is to press 
us at last into one consolidated mass. Against this I know no one who, 
equally with Judge Roane himself, possesses the power and the courage 
to make resistance; and to him I look, and have long looked, as our 
strongest bulwark. If Congress fails to shield the States from dangers so 
palpable and so imminent, the States must shield themselves, and meet 
the invader foot to foot. This is already half done by Colonel Taylor's 
book [Construction Construed ] This book is the most effective re- 
traction of our government to its original principles which has ever yet 
been sent by heaven to our aid.’’ 84 

And in a letter to Nathaniel Macon, commenting on John Taylor's 
Construction Construed, Jefferson wrote, on August 18, 1821, “it has 
long, however, been my opinion, and I have never shrunk from its ex- 
pression . . . that the germ of dissolution of our federal government is 
in the constitution of the federal Judiciary; an irresponsible body (for 
impeachment is scarcely a scare-crow) working, like gravity, by day and 
night, gaining a little today and a little tomorrow, and advancing its 
noiseless step, like a thief over the fields of jurisdiction, until all shall be 
usurped from the States, the government of all becoming a consolidated 
one. To this I am opposed; because whenever all government, domestic 
and foreign, in little as in great things shall be drawn to Washington as 
the center of all power, it will render powerless the checks provided, 
of one government on another and will become as venal and oppressive 

83 Mudge, op. cit., pp. 60, 61. 

84 Writings (Ford ed)., X: 184. 
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as the government from which we departed ." 85 Roane and Taylor fol- 
lowed the practice of Jefferson and Madison, as well as many others who 
were in the habit of asserting the doctrine of state sovereignty, that is, 
they referred to the government of the United States as a “general gov- 
ernment." They strenuously objected to the use of the words “national" 
or “supreme" in relation to the authority granted to federal authorities 
by the Constitution ? 8 

Marshall was alarmed and confided to Story that “the opinion of the 
Supreme Court in the Lottery Case has been assaulted with a degree of 
virulence transcending what has appeared on any former occasion. . . . 
I think for coarseness and malignity of invention Algernon Sydney sur- 
passes all party writers who have ever made pretensions to any decency 
of character. There is on this subject no such thing as a free press in 
Virginia, and of consequence the calumnies and misrepresentations of 
this gentleman will remain uncontradicted and will by many be believed 
to be true. He will be supposed to be the champion of state rights, in- 
stead of being what he really is, the champion of dismemberment ." 87 
A month later he wrote in a pessimistic mood that things in Virginia 
were verging rapidly “to the destruction of the government and the re- 
establishment of a league of sovereign States. I look elsewhere for safety." 
Marshall's views had definitely and finally been repudiated by his own 
state and it was in the North and West that support for his doctrines of 
nationalism had to be found. 

The situation, as Marshall saw it, was so threatening that he thought 
the friends of the Constitution should take active and aggressive meas- 
ures, for, said he, 

a deep sign to convert our government into a mere league of States has taken a strong 
hold of a powerful and violent party in Virginia. The attack upon the Judiciary is in 
fact an attack upon the Union. The judicial department is well understood to be that 
through which the government may be attacked most successfully, because it is without 
patronage, and of course without power. And it is equally well understood that every 
subtraction from its jurisdiction is a vital wound to the government itself. The whole 
attack, if not originating with Mr. Jefferson, is obviously approved and guided by him. 
It is therefore formidable in other States as well as in this, and it behooves the friends 
of the Union to be more on the alert than they have been. An effort will certainly be 
made to repeal the 25th section of the Judiciary Act. 88 

85 Letter submitted to the editor of The Nation by Professor William E. Dodd and 
published Apr. 15, 1909. 

88 For a similar characterization of the federal government, see dissenting opinion of 
Justice Johnson in Brown v. Maryland, 12 Wheaton 452 (1827). 

87 Letter of June 15, 1821, Proceedings, Mass. Hist. Soc., 2d ser., XIV: 327, 328; and 
John Edward Oster, The Political and Economic Doctrines of John Marshall (New 
York, 1914), pp. 111, 112. 

88 Proceedings, Mass. Hist. Soc., 2d ser., XIV: 330, 331; and Oster, op. cit., pp. 115, 116. 
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The case of Cohens v. Virginia is one of the best examples of Marshall's 
method of interpreting the language of the Constitution— in accordance 
with his own political hypotheses or assumptions. These are essentially 
the hypotheses or assumptions of the nationalist or “organic” viewpoint 
in considering the facts and events of American historical development 
to which attention was directed in a previous chapter . 89 It has been noted 
that if the jurisdictional question had first been considered, there 
would have been no occasion or justification for a lengthy opinion on 
the relations between the nation and the states in the American federal 
system. But the repetition and the growing insistence upon what were to 
Marshall the Republican heresies regarding the rights, powers, and sov« 
ereignty of the states prompted him to step aside from the strict line of 
his judicial duties and to write one more state paper on what should be 
the federal relationships established by the Constitution. 

In the first place. Article III, section 2 of the Constitution was con- 
sidered and applied separate from and independent of the necessary 
modifications and implications resulting from the adoption of the Tenth 
and Eleventh Amendments. These amendments, designed to check the 
nationalistic tendencies of the Constitution and the decisions of the 
Supreme Court, might have been interpreted as a mandate subsequent 
to the adoption of the article granting jurisdiction to the federal courts 
directing them not to enlarge the powers of the federal Judiciary by the 
process of judicial construction. On the other hand, it was assumed 
throughout Marshall's opinion that in the framing and adoption of the 
Constitution a nation or a federation was called into being and that it 
was the duty of all those connected with the federal government to see 
that this nation was not only to be preserved but also that its powers 
were to be enlarged. Not finding the intention to form a national govern- 
ment with the desired supremacy over the states written out in express 
language in the Constitution, Marshall turned to the preamble for sup- 
port for his nationalistic doctrines. Because, in his opinion, the decisions 
of the state tribunals on constitutional questions would not be impartial, 
and because “mischievious consequences” would follow from the exer- 
cise of a state veto on powers assumed by the federal government, it was 
concluded that it was not only expedient but also absolutely necessary 
for the federal government to have supreme powers. If the federal gov- 
ernment was to endure “for ages to come,” it must possess the authority 
to execute its own laws, and the courts, it was assumed, were not only the 
most appropriate but also the most effective agency to secure such execu- 
tion. But, as John Taylor observed, there is no indication in the Consti- 


See above, chap. iii. 
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tution that a greater responsibility was placed in the hands of the federal 
Judges than the state judges in seeing that the Constitution was enforced 
and preserved. With but few exceptions, the provisions of the Constitu- 
tion were predicated upon confidence rather than a distrust in public 
men, whether in the state or federal governments. 

Assuming, however, on grounds of convenience and of necessity, that 
the Supreme Court was authorized to decide all cases of every description 
arising under the Constitution and laws of the United States, though no 
such broad powers of review had been sanctioned by Congress whose 
duty it was to regulate the appellate jurisdiction of the Court, it was held 
that the authority to decide such cases belonged to the Court, unless 
there was an express prohibition against the exercise of such jurisdic- 
tion. In the case of McCulloch v. Maryland the principle that powers 
not expressly granted to the federal government belong to the states 
was turned about so that with a grant of jurisdiction in general terms 
the limitations and restrictions on this grant must be explicit in the 
Constitution. The fact that it was almost universally conceded by the 
Federalists or nationalists, as well as by practically all of the Anti- 
Federalists, when the Constitution containing these particular jurisdic- 
tion provisions was adopted, that a state might not be sued without its 
consent was ignored, and it was asserted that such consent may be given 
by a surrender of a part of sovereignty. But when was such a vital phase 
of sovereignty, such as the grant of permission to be sued without their 
consent, surrendered by the states? 

Marshall claimed that the argument for the state of Virginia was 
founded, not on the words of the Constitution, but on its spirit, and 
was based on a particular view of the nature of the union, and of the 
great fundamental principles on which the fabric stands. But did not 
Marshall's conclusions also arise from the spirit and fundamental prin- 
ciples of the document as he saw them? To him the great and overruling 
need was a uniformity in the decisions concerning and a “correctness 
in expounding the Constitution and laws of the United States.” This 
uniformity and correctness could, he thought, be secured only with a 
single tribunal which had final and authoritative power to determine 
the meaning of the Constitution. But was this mode of interpreting the 
fundamental law not one of the main principles of the Federalist party, 
rather than a rule or principle which was explicitly provided for in the 
Constitution? And was not the Supreme Court giving its support and 
prestige to one of the political groups which were engaged in the contests 
for political preferment in the nation and to the group which was then 
in a minority? 
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The Constitution provided that the Constitution itself was the su- 
preme law of the land and judges in every state were to be bound 
thereby, anything in the constitution or laws of a state to the contrary 
notwithstanding. But was the binding obligation of the federal Consti- 
tution a legal obligation subject to enforcement by federal agencies or 
a moral obligation rather of the type that obligated all officers, state and 
federal, to regard the Constitution as the standard by which their public 
conduct was to be guided? And was it not the latter view which was 
prevalent at the time the Constitution was adopted? The fact that Mar- 
shall was construing the Constitution in the direction of a growing na- 
tionalist sentiment and feeling, which prevented a repudiation of the 
Court's constitutional doctrines and which checked both the movements 
to reorganize the Court and to repeal the twenty-fifth section of the Judi- 
ciary Act, may well be lauded today as the political development of a 
century and a half is surveyed, but it was the political significance of 
these decisions which called forth some vitriolic attacks upon the Su- 
preme Court in the halls of Congress and in the state legislatures. 




CHAPTER XIII 


Attacks upon the Jurisdiction and 
Authority of the Supreme Court 
by Kentucky, Ohio, and New York 

17 

Frederick jackson turner commented on “the joyous 
outburst of nationalism” which followed the War of 1812— a nationalism 
which was expressed in measures passed by Congress and in the decisions 
of the Supreme Court. 1 But it was not long before a reaction came against 
this outburst of nationalism. The reaction took the form of protests 
against the loose-construction tendencies of Congress and criticisms of 
the decisions of the Supreme Court. By 1820 men were beginning to 
think primarily in terms of the protection of interests and the adjust- 
ment of relations among the several sections of the country, and by 1830 
American politics had become essentially a struggle for power among 
these sections. 

The chief objections to the decisions of the Supreme Court, which 
gradually became more general and more persistent after the decision 
in the case of Cohens v. Virginia / were directed against the broad inter- 
pretation of the Constitution. Marshall and Story were considered to be 
primarily responsible for this situation which was thought to be leading 
toward a consolidated government and as involving an interference with 
the rights of the states by declaring state acts invalid. 

Though five out of the seven Supreme Court Justices were Democrats 
appointed by Democratic Presidents, the decisions of the Court were con- 
sidered as opposed to the principles of democracy and of republicanism. 
On constitutional issues all of the Justices except Johnson were regarded 
as ultra-Federalists.* To the Democrats John Marshall appeared as the 
supreme politician masquerading under the cloak of a Justice, and Jo- 
seph Story as the tool of Daniel Webster. On the other hand, the necessity 
of a broad construction of the Constitution to prevent the control of the 
government by the South was defended by the Federalists. Though they 

1 Frederick Jackson Turner, Rise of the New West, 1819-1829 (New York, 1906), p. 4. 

*6 Wheaton 266 (1821). 

a See opinion of Thomas Cooper of South Carolina, Amer. Hist . Rev. (July, 1901), 
VI: 729. 
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were mostly from the northern states, they anticipated that all depart- 
ments of government would soon be dominated by the slave states. 4 

Opposition to the Supreme Court and the criticisms of its decisions 
aroused by the case of Cohens v . Virginia had scarcely subsided when 
another decision irritated and aroused public resentment in Kentucky. 
By the ordinance of separation between Virginia and Kentucky it was 
agreed that all private rights and interests in Kentucky lands derived 
from the laws of Virginia shall be determined by the laws then in force 
in Virginia. To settle many disputed claims to lands, Kentucky passed 
an act in 1797 which provided that persons occupying lands in the state 
who could show a clear and connected title could not, without notice of 
adverse title, be held liable for rents and profits during such occupancy. 
All permanent improvements made on the land must, in the instance 
of eviction, be deducted from the value of the land as against the success- 
ful claimant. In 1812 the legislature amended the so-called “occupant- 
claimant” law by providing that when any improvements were made on 
lands which a person believed to be his own, because of a then valid and 
recorded claim, such person was to receive payment for these improve- 
ments from anyone who was later declared to be the legal owner of the 
lands. 6 Virginia and Kentucky agreed, under the compact of separation, 
to submit to commissioners the adjustment of differences which would 
arise between the states. On the occupant-claimant dispute Kentucky 
agreed to arbitrate and appointed commissioners. 8 But Virginia, declin- 
ing to be bound by the terms of the compact, refused to appoint com- 
missioners and made it clear that the state preferred to have the validity 
of the claimant laws determined by the Supreme Cour* of the United 
States. A case soon arose to bring about the result which Virginia desired. 

Green v. Biddle and the Conflict with Kentucky 

Green and Biddle, both claiming title to the same land, brought a case 
in the lower federal courts to test the validity of the Kentucky occupant- 
claimant laws, which, owing to a division of opinion among the judges, 
was brought to the Supreme Court on a writ of error. The case was first 
argued in February, 1821, and reargued in March, 1822. Justice Story 

4 The Life and Correspondence of Rufus King, ed. by Charles R. King (New York, 
1894), VI: 267. 

5 This law was held valid by the state supreme court in Fowler v. Halbert, 4 Bibb. 
52 (1815). 

• See Niles* Register, XXI: 404, 405. This sets forth a copy of the resolutions adopted 
by the Kentucky legislature instructing the commissioners representing the state to 
arbitrate the matters in dispute, if possible, and if the arbitration was unsuccessful, to 
oppose any decision procured from the Supreme Court that the daimant laws were 
void." 



Attacks of Kentucky, Ohio, New York 465 

rendered the first opinion of the Court and stated the general rule that 
in a transfer of sovereignty titles to land are determined in accordance 
with the laws under which they were acquired and that the compact be- 
tween Virginia and Kentucky, so far as land titles were concerned, merely 
gave declaratory effect to this principle. 7 The acts of Kentucky, Story 
thought, materially impaired the rights and interests of the rightful 
owner in the land, and as such they are parts of a system whose object is 
to compel the owner, without his consent, to relinquish his lands or to 
pay for lasting improvements made upon them. Since the compact affirm- 
ing general legal principles aimed to secure all the private rights and 
interests derived from the laws of Virginia as valid under the laws of 
Kentucky, Justice Story stated that it was the unanimous opinion of the 
Court that the Kentucky acts of 1797 and 1812 were invalid. 

No attorney having appeared for the tenants, Henry Clay, as amicus 
curiae, sought a rehearing because of the disastrous effect of the decision 
upon the rights and claims of numerous occupants of land in Kentucky. 
The decree was deferred and reargument permitted. Supporting the 
claims of the Kentucky tenants. Clay contended that the compact be- 
tween Virginia and Kentucky had never been expressly approved by 
Congress, as required by the Constitution, and was therefore invalid 
so far as it affected the rights of land ownership in Kentucky. The terms 
of the compact, in his opinion, constituted a marked restriction upon 
the sovereign rights of Kentucky and, as such, was contrary to the true 
theory of our government which is predicated upon the principle of 
perfect equality among the states. Speaking with prophetic wisdom. Clay 
asserted: “This Court is not a mere court of justice applying ordinary 
laws. It is a political tribunal, and may look to political considerations 
and consequences. If there be doubt, ought the settled policy of a State, 
and its rules of property, to be disturbed?” 8 In a move favorable to the 
original owners, it was pointed out that the compact between Virginia 
and Kentucky was in effect approved by Congress in the act admitting 
Kentucky to the union and that the validity of the compact had been 
officially recognized by the authorities of both states. 

An entire week was given to the reargument of the case, and, as the 
Court was aware of the seriousness of the adverse sentiments already 
aroused in Ohio, Virginia, Maryland, Kentucky, and other states, the 
case was held under consideration for a year. Thus, it had first arisen in 
1819, reached the Supreme Court in 1821 for the first time, was reargued 
in 1822, and the final decision was given in 1823. ® ut * n s P* te 

7 Green v. Biddle, 8 Wheaton 15 (1823). 

8 8 Wheaton 57. 
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seriousness of the situation, the Court adhered to its former views. Real- 
izing the resentment which decisions of the Supreme Court had aroused. 
Justice Washington, speaking for the Court, said: “We hold ourselves 
answerable to God, our consciences, and our country, to decide this ques- 
tion according to the dictates of our best judgment, be the consequences 
of the decision what they may .” 9 It was obvious, thought Washington, 
that the Kentucky acts interfered with the rights and interests of the 
owners of property in Kentucky who had acquired title under the laws 
of Virginia and hence were an unjustifiable and invalid interference 
with such rights. The rights of the parties were held to be determined 
by a compact to which both states agreed and which had been approved 
by Congress, and Kentucky could not legally violate these rights. Both 
Justices Story and Washington based their opinions upon general prin- 
ciples of right and justice rather than upon the express language of the 
federal Constitution. 

Justice Johnson, dissenting, charged that the majority opinion cut 
deep into the sovereign powers of Kentucky and irrevocably fastened the 
land laws of Virginia upon two-thirds of the territory of Kentucky. 
“I cannot admit,” said he, “that it was ever the intention of the framers 
of this Constitution, or of the parties to this compact, or of the United 
States, in sanctioning that compact, that Kentucky should be forever 
chained down to a state of hopeless imbecility .” 10 Since the laws of Vir- 
ginia had created a state of confusion relative to land titles in this coun- 
try, Johnson regarded it as well within the authority of Kentucky to 
provide some security for those who had bestowed labor and expense in 
developing the country and to assure to the tenant in charge that where 
the successful claimant recovered his land, enhanced in value by the 
labors of another, he should be required to make compensation for the 
enhanced value. 

When the decision was announced, the people of Kentucky strongly 
opposed such interference with their local affairs. Governor Adair, in 
his message to the legislature, warned the people of the dire results 
which would follow from the decisions of the Supreme Court. “I need 
not be told,” he continued, “that the general government is authorized 
to use physical force to put down insurrection and enforce the execution 
of its laws, I know it; but I know too, with equal certainty, that the day 
when the government shall be compelled to resort to the bayonet, to 
compel a State to submit to its law, will not long precede an event of 
all others to be deprecated.” Referring to the effect of the Court's deci- 
sion on the property and pecuniary relations of the community, Gov- 

10 Ibid., p. 104. 


9 8 Wheaton 93. 
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ernor Adair said: “The principles they would establish, and the effects 
they would produce, sink much deeper, and would produce infinitely 
more permanent evils. They strike at the sovereignty of the State, and 
the right of the people to govern themselves. It is in this view that they 
have been contemplated, and justly excited the apprehensions of the 
most intelligent and sober minded members of the community .” 11 

The legislature passed a series of resolutions protesting against “the 
erroneous, injurious and degrading doctrines of the opinion of the Su- 
preme Court,” and it was resolved to present to the Congress “a tem- 
perate but firm remonstrance against its doctrines, and therein to call 
upon the Nation to guarantee to the State its co-equal sovereignty with 
the States which compose the Union, and also to request Congress 
therein, so to organize the Supreme Court of the United States that no 
constitutional question growing out of the Constitution of the United 
States, or the constitution of either of the States, involving the validity of 
state laws, shall be decided by said Court unless two-thirds of all the 
members belonging to said Court shall concur in such decision .” 12 This 
proposal was made because it was asserted that the decision was rendered 
by only three Justices— three being absent and one dissenting. Warren 
notes, however, that the records of the Supreme Court substantiate the 
fact that six Justices, all except Washington, were present at the time of 
the argument in Green v. Biddle and that five Justices were present, with 
Johnson dissenting, when the opinion was rendered. This record, War- 
ren thinks, bears out the statement of Justice Washington that in ren- 
dering his opinion he was speaking for a majority of the Court . 13 Whether 
Warren’s analysis is correct or not, the general impression was that it 
was a three-judge decision. This impression was based upon the fact that 
Justices Todd and Livingston were ill; Chief Justice Marshall did not 
sit; and Justice Johnson dissented. The explanation that Todd and 
Livingston agreed with the decision did not prevent attacks upon what 
was generally regarded to be a minority opinion . 14 In view of the cir- 

11 Herman V. Ames, State Documents on Federal Relations (Philadelphia, 1906), p. 
106, and Niles’ Register, XXV: 205. 

12 Ames, op. cit., pp. 107, 108. 

13 Charles Warren, “Legislative and Judicial Attacks on the Supreme Court of the 
United States— A History of the Twenty-Fifth Section of the Judiciary Act,” 47 Amer. 
Law Rev. (Jan., Feb., 1913), 23. For the opposite view see speech of Representative 
Wickliffe in Congress on Jan. 11, 1826, Cong . Debates, II, pt. 1, and statement of Judge 
Mills in Fisher v. Cockerill, 5 T. B. Monroe 129, 133 (1829). 

14 In Bodley v. Garther the Kentucky court of appeals refused to accept the binding 
authority of the decision of the Supreme Court. Said the court: “For the case of Green 
v. Biddle, was decided by three only of the seven Judges that compose the Supreme 
Court of the United States; and being the opinion of less than a majority of the Judges, 
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cumstances and conditions the Kentucky assembly declared that they 
consider the decision of the Supreme Court incompatible with the con- 
stitutional powers of the state and highly injurious to the best interests 
of the people. 15 A year later the legislature again protested that 

the injury inflicted upon the people, great and extensive as it is, and much as it is 
deplored, weighs but comparatively litde with these remonstrants. It is the principle 
which that decision establishes at which they shudder , and with which they can never 
be reconciled. The people of Kentucky . . . can bear anything but degradation and dis- 
franchisement. They can not bear to be construed out of their right of self-government; 
they value their freedom above everything else, and are as little inclined to be reasoned 
out of it as they would be to surrender it to foreign force. 1 * 

To counteract the decision of the Supreme Court, the Kentucky legis- 
lature passed an act in 1824 forfeiting the title of all persons owning a 
hundred acres or more of land, unless they cleared and fenced a part 
of the tract within a year, and granting title to the person in possession. 
This act was held void by the Kentucky court of appeals. 17 Securing no 
favorable action on their remonstrance, the house of representatives of 
the state requested the governor to inform them of “the mode deemed 
most advisable in the opinion of the executive to refuse obedience to 
the decisions and mandates of the Supreme Court of the United States, 
considered erroneous and unconstitutional, and whether, in the opinion 
of the executive, it may be advisable to call forth the physical power of 
the State to resist the execution of the decisions of the Court, or in what 
manner the mandates of said Court should be met by disobedience/’ 18 
The governor refused to comply with the request and suggested the con- 
tinuance of “pacific measures’* through appeals to Congress. Governor 


cannot be considered as having settled any constitutional principle.” T. B. Monroe 57, 

59 (*825)- 

Representative Buckner referred to the decision as follows: “The validity of those 
laws had, to be sure, been tested in the crucible of judicial investigation, in both the 
inferior and superior courts of that State, and had been uniformly supported, both by 
the judges of that State, and by a very large majority of its ablest lawyers; and, when 
decided upon in the Supreme Court of the United States, of the four Judges on the 
bench, one was in favor of them. But the opinion of the three determined the prin- 
ciples, and Kentucky was thus bound to abandon a policy which she regarded as essen- 
tial to the improvement of the State and the security and repose of her citizens.” Cong . 
Debates, II, pt. 1, 19th Cong., 1st sess. (1825-1826), p. 1003. 

15 Niles* Register, XXI: 404, 405. 

16 Acts of Kentucky, 1823-1824, 520-527, and Ames, op. cit., p. 1 10. 

17 Gaines v. Buford, 1 Dana 481 (1833). See reference in this case to “the sinister opera- 
tion of the decision of the Supreme Court against our occupant laws.” 

M Ames, op. cit., pp. 108 ff., and Niles’ Register, XXIX: 228, 229. Commenting on the 
fact that the majority of the members of the Kentucky house of representatives agreed 
with the governor in his objection to certain decisions of the state supreme court and 
of the Supreme Court of the United States, the editor of Niles’ Register observed that 
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Desha in his message to the legislature on November 7, 1825, referring 
to the failure to secure redress in the case, said: 

in fact, most of the encroachments made by the general government flow through the 
Supreme Court itself, the very tribunal which claims to be the final arbiter of all such 
disputes. What chance for justice have the States when the usurpers of their rights are 
made their Judges? Just as much as individuals when judged by their oppressors. It is 
therefore believed to be the right, as it may hereafter become the duty of the state 
governments, to protect themselves from encroachments, and their citizens from op- 
pression, byrefusing obedience to the unconstitutional mandates of the federal Judges. 18 

As the governor was not inclined to assume the responsibility for the use 
of physical force, a feeble resistance was continued until 1831, when 
a second decision of the Supreme Court was accepted as final by the state 
authorities. 20 

To Senator Johnson of Kentucky, who was arguing in Congress in 
favor of proposals to limit the jurisdiction of the federal courts, the de- 
cision of the Supreme Court in this case set aside the policy which the 
state had pursued in relation to land titles for several decades. The effect 
is, said he, “to legislate for the people, to regulate the interior policy of 
that community, and to establish their municipal code as to real estate.” 21 

For a number of years attacks on the Court continued in the legislature 
and bills were introduced in Congress and supported by the members of 
Congress designed to restrict the powers of the Court, either through the 
repeal of the twenty-fifth section of the Judiciary Act, or the requirement 
of more than a majority of the Justices to annul state acts. Because of the 
personal interests of many of her citizens, Virginia supported the exer- 
cise of jurisdiction by the Supreme Court in spite of the opposition to 
the exercise of such jurisdiction in the Cohens Case. “Again,” remarks 
Charles Warren, “it was made plain that state opposition to judicial 
action depended, not so much on the political theory held by the States, 
as on the particular interest aided or injured.” 22 

Kentucky also protested vigorously against the interference of the 
federal courts with the enforcement of her stay laws. In Wayman v. South - 


“there must be a power in every country from whose judgment there cannot safely be 
any appeal— that power, in the United States, belongs to its sovereign citizens! But they 
have seemingly delegated it to the Supreme Court, if more fully or firmly than they 
designed that it should be (as, in my opinion, they have), they have a right to recall 
it by amendments to the Constitution— not by a juggle, as proposed by holding a caucus 
to make a president, or by force of arms, as some seem almost willing to resort to in 
Kentucky.” XXV: 195. 

18 Ibid., p. 113. 

30 Hawkins v. Barney’s Lessee, 5 Peters 457. 

31 38 Annals, 17th Cong., 1st sess., p. 104. 

33 The Supreme Court in United States History (Boston, 1922), II: 102. 
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ard” the question was raised whether the common law, as modified by 
acts of Congress and the rules of the federal courts, must govern the 
officer in all the proceedings upon executions involving the contested 
land laws of Kentucky. The assertion that proceedings in such cases must 
be governed solely by state laws is rejected. Referring to the clause of 
the Constitution granting jurisdiction to the federal courts, Marshall 
said: “That a power to make laws for carrying into execution all the 
judgments which the judicial department has power to pronounce, is 
expressly conferred by this clause, seems to me one of those plain propo- 
sitions which reasoning cannot render plainer .” 24 The practice of the 
federal courts and the conduct of their officers, he maintained, cannot 
be regulated either directly or indirectly by the state. 

Three cases were brought to test the power of the inferior federal 
courts to require the levying of executions in a manner other than that 
prescribed by the laws of Kentucky. They were the Wayman Case, Bank 
of United States v. Halstead J* and Bank of United States v . January , 20 
The state was anxious to obtain a decision on the point involving the 
levying of executions, and the bank desired to test the constitutionality 
of the state stay and replevin laws. This was the first opportunity for 
having a high court examination of these laws, because the state court of 
appeals had hitherto held the laws invalid, precluding bringing the case 
up for an opinion of the Supreme Court of the United States. When the 
opinion was announced it avoided the issue of the constitutionality of 
the state laws but dealt a blow to the debtor interests of Kentucky which 
was almost as serious, since it held in effect that no state laws in regard to 
levying executions or replevy of property sold to satisfy judgment were 
binding upon the courts. The result was that any creditor who was not 
a citizen of Kentucky could escape the restrictions of the state laws by 
suing in the federal courts; thus, the state law, which had been enacted 
mainly to attack the obnoxious Bank of the United States, was of no 
avail. Citizens of Kentucky again protested vigorously, believing “that a 
judicial tyranny was secretly creeping in upon us.” Kentucky was brought 
to the verge of open rebellion against the Court; other states with similar 
stay laws viewed the opinions with alarm; and the movement for judi- 
ciary reform in Congress waxed stronger. 

When the Kentucky courts held the stay laws void, being in violation 
of the contract clause of the Constitution, the legislature abolished the 
court of appeals and set up a new court to which judges known to be 

28 10 Wheaton 1 (1825). 25 Ibid., p. 51. 

* 10 Wheaton 22 (1825). “ Ibid., p. 66. 
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favorable to these acts were appointed. But when the legislative attempt 
to interfere with the authority of the supreme court was brought before 
the court of appeals, it was held ineffectual for want of legislative power. 
The judges appointed to the new positions were held to be neither officers 
de jure nor de facto ” 

In Elmendorf v . Taylor j* a case involving the construction of laws 
relating to Kentucky land titles, the Chief Justice attempted to allay some 
of the feeling aroused by previous decisions by declaring that it was the 
duty of the federal courts to accept the decisions of the state courts rela- 
tive to the interpretation of local laws. This Court, observed Marshall, 
“has uniformly professed its disposition, in cases depending on the laws 
of a particular State, to adopt the construction which the courts of the 
State have given to those laws. This course is founded on the principle, 
supposed to be universally recognized, that the judicial department of 
every government, where such department exists, is the appropriate 

organ for construing the legislative acts of that government On this 

principle, the construction given by this Court to the Constitution and 
laws of the United States is received by all as the true construction; and 
on the same principle, the construction given by the courts of the several 
States to the legislative acts of those States, is received as true, unless they 
come in conflict with the Constitution, laws, or treaties of the United 
States. If, then, this question has been settled in Kentucky, we must sup- 
pose it to be rightly settled .” 29 

The resentment against and resistance to the decisions of the federal 
courts in Kentucky were duplicated in the contest of Ohio to tax a branch 
of the Bank of the United States despite the decision of the Supreme 
Court in McCulloch v. Maryland . 80 It was the western states, and not 
Maryland and Virginia, that were now carrying the brunt of the attack 
against what appeared to be encroachments on state powers by judicial 
construction. 

Ohio’s Attack on the National Bank 
The controversy over the establishment of branches of the Bank of the 
United States in Ohio was at first largely an issue economic and financial 
in nature. At this time the banks of Ohio supplied a circulating medium 
greatly in excess of the needs of the people. When branches of the Bank 
of the United States were established at Cincinnati and Chillicothe a 

27 Hildreth’s Heirs v. Mclntire’s Devisee, 1 J. J. Marshall 206 (1829). 

28 10 Wheaton 152 (1825). 

29 10 Wheaton 159, 160. See also opinion of Justice Johnson in Shelby v. Guy, 11 
Wheaton 367 (1826). 

80 Cf. above, pp. 351 ff. 
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large amount of notes was issued which displaced the issues of the local 
bank. A method of taxation was resorted to as a means of saving the 
situation for the local banks. It was contended that the right to tax the 
branches of the Bank of the United States could be sustained on the 
ground that the charter of the bank did not include exemption from 
taxation, that such immunity did not generally attach to incorporated 
companies, and that since the state banks had paid bonuses for their 
charters the establishment of branches of the Bank of the United States 
would result in an impairment of the state’s contracts with the local 
banks. 81 Commenting on the mismanagement in the operation of the 
branches of the Bank of the United States in Ohio and on the methods 
used during the depression of 1819 in foreclosing its mortgages as a conse- 
quence of which the bank owned a large part of Cincinnati, Ernest L. 
Bogart concludes “that the people of Ohio had a very good case against 
the Bank, that they were convinced of the justice of their position, and 
that they proceeded to test their rights in constitutional, legal, and 
peaceful ways.” 82 

Owing to mismanagement the branches of the Bank of the United 
States in Ohio were on the verge of bankruptcy in 1818 when measures 
were taken by the directors to assure solvency. This policy of the directors 
resulted in the closing of some of the largest banks in Ohio and in arous- 
ing sentiment against the national bank. Moved by this sentiment, the 
legislature on February 8, 1819, passed a law taxing the branches of the 
Bank of the United States established in Ohio. The law was not to be- 
come effective until September, thus giving the bank time to arrange its 
affairs or to withdraw from the state. In the meantime the decision of the 
Supreme Court in the case of McCulloch v. Maryland 38 had been ren- 
dered. Before proceeding to levy the tax the state auditor secured legal 
advice whether papers which had been served on him operated as an 
injunction. On receiving information that no injunction had been issued, 
an order was given to John L. Harper to collect the tax. On the bank’s 
refusal to pay the tax. Harper took money and notes amounting to more 
than $120,000. The excess over $100,000 was restored to the bank. Harper 
retained $2000 as his fee and turned over to the state treasurer $98,000. 
After the tax had been collected and paid into the state treasury an in- 

81 Ernest L. Bogart, “Taxation of the Second Bank of the United States by Ohio,” 
Amer. Hist . Rev. (Jan., 1912), XVII: 315. 

“Bogart, op. cit., p. 322. Bogart corrects the impression sometimes given that the 
action of Ohio was prompted by and followed the decision of the Supreme Court in 
the case of McCulloch v . Maryland. See also John Bach McMaster, A History of the 
People of the United States (New York, 1914), III: 1 19, 246, and James Schouler, History 
of the United States of America (Washington, 1889), IV: 498. 

88 4 Wheaton 316 (1819). 
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junction was served on Osborn, the state auditor, directing him not to 
collect the tax nor to pay it out if collected. He refused to obey this order 
because the matter had passed out of his control. A few days later, on 
September 22, 1819, an injunction was granted by the United States Dis- 
trict Judge restraining the auditor, the treasurer, and the depository 
bank from making any disposition of the moneys collected as a tax from 
the bank. About one month later Chief Justice Marshall granted an in- 
junction against Osborn, Curry, and others, to restrain them from dispos- 
ing of the moneys collected as a tax from the Bank of the United States. 84 
A supplemental order was then given that the defendants turn over to 
the bank the amount of money unlawfully seized. The state treasurer 
refused to comply, and an attachment for contempt was issued against 
him. He was committed to prison. But before being incarcerated the key 
to the state treasury was taken from him by the commissioner of the court 
who entered and removed about $98,000. The defendants appealed to 
the Supreme Court of the United States. 

The case of Osborn v. Bank of the United States was twice argued 
before the Supreme Court by eminent counsel on both sides. Attorneys 
for Osborn contended that the circumstances of the case were not such as 
to warrant the issuance of an injunction and that the proceeding was in 
effect a suit against the state. Being a suit against the state, it was main- 
tained that the Supreme Court alone, under its original jurisdiction, 
could take jurisdiction of the case. The Supreme Court was requested to 
reconsider as much of its opinion in McCulloch v. Maryland 85 as applied 
to the decision that a state may not tax the Bank of the United States. 
The bank was declared to be a private corporation, not a governmental 
agency, and as such ordinarily immune from taxation. 

Henry Clay, representing the bank, declined to argue the question of 
the authority of Ohio to tax the bank on the ground that this issue had 
been determined by the McCulloch Case . Ohio’s act was regarded as a 
confiscatory measure, and not a tax. Moreover, the query was raised 
whether “our jurisprudence should be so defective that the law of the 
whole may be defeated in its operation by a single part?” 88 

In response to the claim of the immunity of suit of a state. Clay ob- 
served that “the Constitution merely ordains, that a State, in its sovereign 
capacity, shall not be sued. It does not ordain, that a citizen shall not 
have justice done him, because a State may happen to be collaterally 

84 Bogart, op . cit., pp. 324, 325. Bogart does not detect in any of these proceedings an 
intention to resist the orders of the federal courts but rather to insist upon the technical 
correctness of each step. 

“4 Wheaton 316 (1819). 

88 Osborn v. Bank of the United States, 9 Wheaton 796 (1824). 
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interested /’ 87 At the request of the Court, and together with a similar 
case from the state of Georgia, the case was reargued, particularly on the 
provision of the bank’s charter authorizing it to bring suits in the Circuit 
Courts. To strengthen the cause of the bank it was then argued that all its 
powers were conferred solely for the purpose of facilitating the fiscal 
operations of the national government. The varied and extensive opera- 
tions of the bank which brought it into conflict with similar activities in 
the states apparently did not accord with this contention . 88 

Chief Justice Marshall, in delivering the opinion of the Court, again 
reaffirmed the mechanical doctrine of judicial construction as he was 
inclined to do when the decisions of the Supreme Court bordered on 
the realm of public policy and political expediency. “Judicial power, as 
contra-distinguished from the power of the laws,’’ said he, 

has no existence. Courts are the mere instruments of the law, and can will nothing. 
When they are said to exercise a discretion, it is a mere legal discretion, a discretion to 
be exercised in discerning the course prescribed by law; and, when that is discerned, 
it is the duty of the Court to follow it. Judicial power is never exercised for the purpose 
of giving effect to the will of the judge; always for the purpose of giving effect to the 
will of the legislature; or in other words, to the will of the law. 89 

Finding that the right to sue in the federal courts had been expressly 
granted in the act of incorporation, Marshall first considered the consti- 
tutionality of this clause. The provision defining the judicial power as 
extending to all cases in law and equity arising under the federal Con- 
stitution and laws was then declared to enable “the judicial department 
to receive jurisdiction to the full extent of the Constitution, laws, and 
treaties of the United States, when any question respecting them shall 
assume such a form that the judicial power is capable of acting on it. 
That power is capable of acting only when the subject is submitted to it 
by a party who asserts his rights in the form prescribed by law .’’ 40 Thus a 
broad principle was formulated the elucidation of which has been only 
partially clarified in subsequent cases. Marshall then went on to say: 

The Constitution establishes the Supreme Court, and defines its jurisdiction. It enu- 
merates cases in which its jurisdiction is original and exclusive; and then defines that 
which is appellate, but does not insinuate, that in any such case, the power cannot be 
exercised in its original form by courts of original jurisdiction. It is not insinuated, that 
the judicial power, in cases depending on the character of the cause, cannot be exer- 
cised, in the first instance, in the courts of the Union, but must first be exercised in the 

87 9 Wheaton 798. 

88 A committee of the legislature of Ohio reported that McCulloch v . Maryland was 
an agreed case prepared for the purpose of securing an early decision from the Supreme 
Court; and state officers were advised to ignore the decision. 

* 9 Wheaton 866. 

40 Ibid., p. 819. 
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tribunals of the State; tribunals over which the government of the Union has no ade- 
quate control, and which may be closed to any claim asserted under a law of the United 
States. We perceive, then, no ground on which the proposition can be maintained, that 
Congress is incapable of giving the Circuit Courts original jurisdiction, in any case to 
which the appellate jurisdiction extends. 41 

The argument that an entire case must depend upon the Constitution 
or federal acts for the courts of the nation to have jurisdiction was re- 
jected, and it was held that the issue concerning federal authority need 
be only “an ingredient of the original cause.” Marshall, who on occasion 
could refuse to recognize and consider obvious facts which might bear 
detrimentally on the opinion he was determined to render, now cut 
across legal lots, reviewed some of the well-known proceedings in the 
case, and held Sullivan, the state treasurer to whom the funds taken from 
the bank had been transferred, responsible for the illegal detention of 
the money of the bank. 

The real issue of the case was then stated to be whether “an injunc- 
tion can be issued to restrain a person, who is a state officer, from per- 
forming any official act, enjoined by statute; and whether a court of 
equity can decree restitution, if the act be performed .” 42 In determining 
this issue it was assumed to be the avowed purpose of Ohio, by its tax 
upon the bank, to expel it from the state. The issuance of the injunction 
was justified on the ground that the state officers were acting illegally 
and that a court of equity will always interpose to prevent the transfer 
of a specific article, which, if transferred, will be lost to the owner. 

With regard to the contention that the federal courts did not have 
jurisdiction because the state was a party, Marshall admitted the direct 
interest of the state in the suit and thought that if the law had permitted 
it the bank would have brought suit against the state. But assuming that 
the suit was against the state, Marshall turned to the argument of expedi- 
ency by which he could place other alternatives than judicial interven- 
tion in an unfavorable light. Ohio’s contention, as Marshall phrased it, 
was that 

each member of the Union is capable, at its will, of attacking the Nation, of arresting 
its progress at every step, of acting vigorously and effectually in the execution of its 
designs, while the Nation stands naked, stripped of the defensive armour, and in- 
capable of shielding its agent or executing its laws, otherwise than by proceedings 
which are to take place after the mischief is perpetrated, and which must often be 

ineffectual, from the inability of the agents to make compensation The question, 

then, is, whether the Constitution of the United States had provided a tribunal which 
can peacefully and rightfully protect those who are employed in carrying into execu- 
tion the laws of the Union, from the attempts of a particular state to resist the execu- 
tion of those laws. 4 * 


41 Ibid., p. 821. 


"7&id., p. 838. 


M Ibid., pp. 848, 849. 
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But the bank replied that the suit was not against the state since it was 
directed merely to the officers of the state and hence that the Eleventh 
Amendment was not applicable. By circuitous and inapposite reasoning 
it was concluded that the Eleventh Amendment could apply only to 
those suits in which a state is a party on the record. The validity of the 
Ohio act was then considered, and Marshall pointed out that the opinion 
in the McCulloch Case was based on the assumption that the bank, 
though a private corporation, was an instrument created by the federal 
government for carrying into effect the powers vested in that govern- 
ment. The act of Ohio being more objectionable than the Maryland 
act, so far as it interfered with the execution of a law of Congress made 
in pursuance of the Constitution, was therefore held void, and a void 
act could afford no protection to the officers who executed it. Marshall's 
opinion was concluded by affirming the Circuit Court's decree requiring 
the restitution of the funds taken from the bank . 44 

Justice Johnson, dissenting, conceded that “a state of things has now 
grown up, in some of the States, which renders all the protection neces- 
sary, that the general government can give to this bank .'' 45 But he did not 
believe that the Constitution and laws sanctioned such a right of action 
as sought by the bank in this case. Disagreeing with the majority on the 
issue of jurisdiction, Johnson declined to consider the main issues 
raised in the arguments. 

This case had been pending for three years. The action of the Court 
in upholding the bank was expected, but the ruling that a state official 
might be sued for committing a trespass while relying on an unconstitu- 
tional state statute, even in the face of the Eleventh Amendment, aroused 
intense antagonism at a time when the attacks in Congress upon the 
Court and its jurisdiction were becoming increasingly frequent. The 
proponents of State rights claimed the decision repealed the Eleventh 
Amendment, and the decision only served to add fuel to their opposition 
to the Court. 

In a report and resolutions on the case of Osborn v. Bank of the United 

44 The argument on the point of jurisdiction was concluded on March 11, and Mar- 
shall’s opinion was rendered on March 19. Since the opinion in the official report 
extends over fifty-five pages, it is likely that the larger part of the opinion was written 
prior to the argument. On Marshall’s preparatory work for his legal -state papers, see 
Albert J. Beveridge, The Life of John Marshall (Boston, 1919), IV: 221, 261, 290. 

Charles Warren believes that “the mighty reasoning of the Chief Justice in his insist- 
ence upon the supremacy of the powers of the national government, gave the death 
blow to the bills pending in Congress for the amendment and repeal of the 25th section 
of the Judiciary Act.” See “Legislative and Judicial Attacks on the Supreme Court of 
the United States— A History of the Twenty-Fifth Section of the Judiciary Act,” 47 
Amer. Law Rev. (Jan., Feb., 1913), 30. 

46 9 tVheaton 871, 872. 
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States prepared by a committee and approved by the legislature of Ohio, 
it was contended that the suit was to every substantial purpose a suit 
against the state and that the federal courts were asserting a jurisdiction 
which a just construction of the Constitution did not warrant. Pointing 
out that before the adoption of the Eleventh Amendment the Circuit 
Court could not entertain a suit to enjoin state officers from executing 
state laws, it was declared to be a strange doctrine to maintain that an 
amendment to the Constitution expressly forbidding the Judges so to 
construe the Constitution as to call states before the Supreme Court as 
defendants, at the suit of individuals, operates as vesting the Circuit 
Courts with power to do indirectly that which they never had any direct 
power to do. It was declared to be evident that the principle of the 
proceeding secures to the federal tribunals every power supposed to be 
taken from them by the amendment. If the auditor of the state can be 
enjoined from acting officially and if the treasurer can be compelled to 
pay back money received as revenue upon the doctrine that the Court 
considers them wrong doers, there is no case of the exercise of state power 
that may not be completely controlled . 46 

Following the citation of extracts from the Kentucky and Virginia 
Resolutions, it was affirmed that: 

The resolutions of Kentucky and Virginia, and of Massachusetts, Rhode Island, the 
senate of New York, New Hampshire and Vermont, in reply, and the answer to these 
replies by the legislature of Virginia, were a direct and constitutional appeal to the 
States and to the people, upon the great question at issue. The appeal was decided by 
the presidential and other elections of 1800. The States and the people recognized and 
affirmed the doctrines of Kentucky and Virginia, by effecting a total change in the 
administration of the federal government. In the pardon of Callender, convicted under 
the sedition law, and in the remittance of his fine, the new administration unequiv- 
ocally recognized the decision and the authority of the States, and of the people. Thus 
has the question, whether the federal courts are the sole expositors of the Constitution 
of the United States in the last resort, or whether the States, “as in all other cases, of 
compact among parties having no common judge,” have an equal right to interpret 
that Constitution for themselves, where their sovereign rights are involved, been de- 
cided against the pretension of the federal Judges by the people themselves, the true 
source of all legitimate power. 47 

After the Ohio legislature passed the law taxing the branches of the 
national bank in the state, and before the time of its taking effect, it 
was noted the Supreme Court of the United States decided that the states 
were debarred by the Constitution of the United States from levying 

40 37 Annals of Congress, pp. 1690 ff.; Journal of the House of Representatives of 
Ohio, 1820-1821, pp. 98-132; and Journal of the House of Delegates of Virginia, 1820- 
1821, pp. 166-178. 

47 Virginia House Journal, 1820-1821, p. 170, and Ames, op . cit., pp. 95, 96. 
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such a tax. And upon the promulgation of this decision it was maintained 
that it became the duty of the state and its officers to acquiesce and treat 
the act of the legislature as a dead letter. The committee considered this 
position and became satisfied that it is not a correct one. It has been 
already shown that since the passage of Eleventh Amendment to the 
Constitution the separate states, as parties to the compact of union, are 
not subject to the jurisdiction of the federal courts upon questions in- 
volving their power and authority as sovereign states. Not being subject 
to their jurisdiction, no state can be concluded by the opinions of these 
tribunals; these are questions in respect to which there is no common 
judge, and therefore the state has a right to judge for itself. Citing the 
cases of Marbury v. Madison /* in which Marbury did not obtain his 
commission, and Fletcher v. Peck" which was merely a “make-weight 
in effecting a compromise,” the committee contended that “these cases 
are evidence that in great questions of political rights and political pow- 
ers a decision of the Supreme Court of the United States is not conclusive 
of the rights decided by it.” 

Since the bank received its chartered privileges from the government 
of the United States, it was claimed that it must be exempt from state 
taxation. The reasoning of the Supreme Court, the committee finds, is 
based upon the following propositions: 

First — The government of the Union though limited in its powers, is supreme within 
its sphere of action. 

Second — It is of the very essence of supremacy, to remove all obstacles to its action 
within its own sphere, and so to modify every power vested in subordinate govern- 
ments, as to exempt its own operations from their influence. 

Third — A power to create, implies a power to preserve. 

Fourth— A power to destroy, if wielded by a different hand, is hostile to, and incom- 
patible with these powers to create and to preserve. 

Fifth — Where this repugnancy exists, that authority which is supreme must control, 
not yield to that over which it is supreme. 

On the significance of this reasoning the committee commented: 

It is important to glance at the train of implications with which this doctrine is 
connected. The power to create the bank implies the power to preserve it. This power 
to create is, itself, derived by implication. It is found among the subsidiary powers, as 
incident to the choice of means for the administration of the government. This implied 
power to create is made the foundation for further implication; it implies the power 
to preserve; and again, of necessity the power to preserve implies a choice in selecting 
the means of preservation; and upon the doctrine of the Court, all these powers are 
supreme, to the operations of which, the constitutions and laws of the States, can op- 
pose no obstade. It is certainly difficult to see the point where these implications termi- 
nate, or to name the power which they leave to the States unimpaired. 60 

48 1 Cranch 137 (1803). 49 6 Cranch 87 (1810). 

60 Virginia House Journal, 1820-1821, p. 174. 
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The committee disposed of the argument founded upon a supposed 
abuse of power by the states by the answer that every argument of this 
sort is inadmissible, because it might be urged with equal force against 
the exercise of any power by either government and thus would lead 
to the destruction of all authority. A compromise was proposed in which 
the bank was to withdraw from the state and the amount of tax collected 
would be returned. But if the compromise were accepted the committee 
thought that it was necessary to awaken the attention of the states to the 
consequences that might result from the doctrines of the federal courts 
upon the questions that have arisen. On the other hand, if the compro- 
mise were not accepted, it was declared to be “the duty of the general 
assembly to take ulterior measures for asserting and maintaining the 
rights of the States by all constitutional means within their power.” 
Since the exemptions claimed by the bank were sustained upon the 
proposition that the power that created it must have the power to pre- 
serve it, it appeared to be appropriate to the committee to put the matter 
to a test and to ascertain whether the Executive and Legislative depart- 
ments of the government of the union would attempt to enforce the doc- 
trines of the judicial department. To secure such a test the committee 
recommended 

that provision be made by law, forbidding the keepers of our jails from receiving into 
their custody, any person committed at the suit of the Bank of the United States, or 
for any injury done to them: prohibiting our judicial officers from taking acknowledg- 
ments of conveyances, where the bank is a party, or when made for their use, and our 
recorders from receiving or recording such conveyances; forbidding our courts, justices 
of the peace, judges and grand juries, from taking any cognizance of any wrong, alleged 
to have been committed upon any species of property, owned by the bank, or upon 
any of its corporate rights or privileges, and prohibiting our notaries public from pro- 
testing any notes or bills, held by the bank or their agents, or made payable to them. 

The adoption of these measures will leave the bank exclusively, to the protection of 
the federal government; and its constitutional power to preserve it in the sense main- 
tained by the Supreme Court, may thus be fairly, peaceably and constitutionally tested. 
Congress must be called to provide a criminal code, to punish wrongs committed upon 
it, and to devise a system of conveyances, to enable it to receive and transmit estates; 
and being thus called to act, the national legislature must be drawn to the serious 
consideration of a subject, which the committee believe demands much more attention 
than it has excited. The measures proposed are peaceable and constitutional; conceived 
in no spirit of hostility to the government of the Union, but intended to bring fairly 
before the Nation great and important questions, which must one day be discussed, 
and which may now be very safely investigated. 51 

The committee concluded its report with a series of resolutions, the 
most important of which was; “Resolved further , That this general 
assembly do protest against the doctrine that the political rights of the 

51 Virginia House Journal, 1820-1821, pp. 177, 178. 
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separate States, that compose the American Union, and their powers as 
sovereign States, may be settled and determined in the Supreme Court of 
the United States, so as to conclude and bind them, in cases contrived be- 
tween individuals, and where they are, no one of them, parties direct.” 52 

When these resolutions and the report were sent to the states, only a 
few replied. Massachusetts, still being under the control of the Federalist 
party, resolved that the construction given to the constitutional ques- 
tions, having been solemnly determined by the Supreme Court, appears 
to be final and binding on the states. If the operation of this decision 
proved to be injurious to the best interests of the states, the remedy was 
to be found in an amendment to the Constitution. Massachusetts ap- 
parently had repented from its doctrines of nullification and secession 
preceding and during the War of 1812 and was prepared to defend the 
construction of the Constitution after the Hamiltonian model. 53 

The people of Ohio continued to express their disapproval of the de- 
cision of the Court in the newspapers and the legislative chambers. 
“From the formation of the Constitution of the United States until the 
present time,” it was maintained, “there have been frequent contests 
between the legislative power and the courts and judges, in almost all 
of which the judges, contrary to the wishes of large majorities of the peo- 
ple, have succeeded in maintaining not only all the power respecting the 
grant of which there remained doubts, but have also arrogated to them- 
selves an authority as well above the laws as above the Constitution 
itself.” 54 It was the Kentucky and Ohio cases which called forth an at- 
tempt to revive the plan of granting to the Senate jurisdiction over dis- 
putes arising between the states and the nation. 

The Proposal to Authorize the Senate to Act as a Final Court of 
Appeal in Determining Political Questions Arising 
BETWEEN THE STATES AND THE NATION 

Since the Supreme Court continued to exercise its asserted authority to 
review acts of Congress and state legislatures in order \o require their 
conformity to the express language of the Constitution and to judicially 
construed implied limitations, it became apparent that the Court, to a 
certain extent at least, was exercising political powers. To the Republi- 
cans the exercise of such authority, unless the courts were responsible to 
the people, was incompatible with American ideas of government. The 

“For these resolutions and other extracts from the report of the committee, see 
Ames, op. cit., pp. 93-101. 

58 Resolves of Massachusetts , 1819-1824, pp. 417-419; Niles ' Register, XXI: 404. 

“ Western Herald and Steubenville Gazette, Sept. 29, 1829. 
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cases of Cohens v. Virginia Green v. Biddle and Osborn v. Bank of 
United States 57 brought the issue of judicial supremacy over the state 
courts into national prominence. The proposal to authorize the Senate 
to review the decisions of the Supreme Court when questions of State 
rights were concerned was again brought forward for public discussion. 

A plan which had been considered at the time of the adoption of the 
Constitution 58 was presented by Senator Johnson of Kentucky on Decem- 
ber 12, 1821, as a resolution proposing an amendment to the Constitu- 
tion. It was as follows: 

That in all controversies where the judicial power of the United States shall be so 
construed as to extend to any case in law or equity, arising under this Constitution, the 
laws of the United States, or treaties made, or which shall be made, under their au- 
thority, and to which a State may desire to become a party; and in all controversies in 
which a State may desire to become a party, in consequence of having the Constitution 
or laws of such State questioned, the Senate of the United States shall have appellate 
jurisdiction. 60 

65 6 Wheaton 266 (1821). 

66 8 Wheaton 15 (1823). 

57 9 Wheaton 738 (1824). 

58 For the efforts to secure the establishment of a commission to review the decisions 
of the Supreme Court, see the resolutions of the New York and Massachusetts ratifying 
conventions. Elliot’s Debates, I: 331; II: 409. In the federal Convention, James Wilson 
suggested a plan for giving the Senate jurisdiction in disputes between the states in 
boundary controversies. Later Wilson thought his plan unnecessary because of the 
establishment of the national Judiciary. The Records of the Federal Convention, ed. 
by Max Farrand (New Haven, 1923), II: 172, 173, 400, 401. 

Speaking for the supreme court of Pennsylvania regarding the division of power be- 
tween the federal and the state governments in Respublica v. Cobbett, Chief Justice 
M’Kean said: 

“Should there be any defect in this form of government, or any collision occur, it 
cannot be remedied by the sole act of the Congress, or of a State; the people must be 
resorted to, for enlargement or modification. If a State should differ with the United 
States about the construction of them, there is no common umpire but the people, who 
should adjust the affair by making amendments in the constitutional way, or suffer 
from the defect. In such a case, the Constitution of the United States is federal; it is 
a league or treaty made by the individual States as one party, and all the States as 
another party. When two nations differ about the meaning of any clause, sentence, or 
word, in a treaty, neither has an exclusive right to decide it; they endeavor to adjust 
the matter by negotiation; but if it cannot be thus accomplished, each has a right to 
retain its own interpretation, until a reference be had to the mediation of other na- 
tions, and arbitration, or the fate of war. There is no provision in the Constitution that 
in such a case the Judges of the Supreme Court of the United States shall control and 
be conclusive; neither can Congress by law confer that power. There appears to be a 
defect in this matter, it is a casus omissus, which ought in some way to be remedied. 
Perhaps the Vice-President and Senate of the United States; or commissioners ap- 
pointed, say one by each State, would be a more proper tribunal than the Supreme 
Court. Be that as it may, I rather think the remedy must be found in an amendment 
of the Constitution.” 3 Dallas 473, 474 (1798). 

59 38 Annals , 17th Cong., 1st sess., Dec. 12, 1821, pp. 23, 24. Concerning this amend- 
ment Judge Spencer Roane wrote to Archibald Thweatt that “the subject of amending 



482 The Role of the Supreme Court, 1789-1835 

This amendment, Johnson said, was introduced because of the serious 
consequences which had lately taken place between the several states 
and the federal Judiciary. The immediate reason was the decision of 
the Supreme Court in which the Occupant Claimant Law of Kentucky 
had been declared invalid. This decision, in Johnson's opinion, over- 
turned “the deliberate policy of the State for upwards of ten years past, 
the object of which was the settlement of conflicting land claims, which 
had been a serious evil to the prosperity of the State." “Unfortunately," 
he said, “the doctrine of federal supremacy is the basis of encroachment— 
and the principle is established by a tribunal which knows no change. 
Its decisions are predicated upon the principle of perfection, and assume 
the character of immutability. Like the laws of the Medes and the Per- 
sians, they live forever, and operate through all time ." 80 

Senator Johnson, arguing in support of this resolution, contended 
that: 

The States claim authority which the federal Judiciary denies and the federal Judiciary 
exercises powers which the States do not acknowledge to be legitimate. There is no 
umpire to decide between them; and the difficulty is, to determine which shall submit. 
It is contended on the one part, that as the general government was instituted for 
national purposes, its claims to the highest supremacy must be superior to those of 
the States; and that it is an essential attribute of national sovereignty, that its Judiciary 
shall be the judge of its own powers, and shall have authority to overrule every other 
tribunal, according to its own sovereign will and pleasure. But this argument cuts like 
the two-edged sword, and furnishes a position quite as strong in favor of the States. 
It is not denied, that all power not delegated to Congress, nor prohibited to the States, 
is reserved to the States respectively, or to the people; that the States are also supreme 
and independent within the orbit of their powers. If, then, it is the attribute of sover- 
eignty to judge of its own powers, where is the sovereignty of the States, if that judg- 
ment must be submitted to the federal Judiciary? The argument is precisely the same 
in both cases, and may be called an argument in a circle. 61 

The contention of Virginia that the states created the general govern- 
ment and delegated certain powers to it and that they had a superior 
claim to an exclusive decision in all cases of conflicting power would, 
Johnson thought, lead to confusion. Hence, the proposal of Pennsyl- 

the Constitution, in relation to decisions of the federal courts, has been taken up in 
the Senate, as you will see, on the resolution of Mr. Johnson of Kentucky, supported 
by Barbour. With a view to aid them, or rather to lead, on this important subject, 
I have prepared some amendments to the Constitution to be adopted by our Assembly. 
They are very mild, but go the full length of the wishes of the Republicans on this 
subject. They will be copied by another hand and circulated among the members. 
I would not wish to injure the great cause by being known as the author. My name 

would damn them, as I believe, nay hope with the Tories Jefferson, and Madison 

hang back too much in this great crisis.” Branch Historical Papers (June, 1905), II: 
141, 142. 

60 38 Annals, pp. 23, 24. 


61 Ibid., p. 70. 
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vania which claimed an equal right with the general government to de- 
cide constitutional cases affecting her sovereignty was accepted, namely, 
that in serious collisions an umpire was necessary and that for this pur- 
pose the Senate of the United States was the appropriate body. It was 
maintained that the purpose of the amendment was to restore confidence 
in the system of government established under the Constitution, for 

at this time there is, unfortunately, a want of confidence in the federal Judiciary, in 
cases that involve political power; and this distrust may be carried to other cases, such 
as the lawyers call, meum et tuum. It is the opinion of many eminent statesmen that 
there is a manifest disposition, on the part of the federal Judiciary, to enlarge, to the 
utmost stretch of constitutional construction, the powers of the general government, 
at least in that branch, and by consequence to abridge the jurisdiction of state tribu- 
nals. I do not assert this to be the fact; but, if it is not, we should adopt some method, 
if practicable, to remove these ill-founded suspicions. 62 

It was deemed essential to adopt some such provision, because, thought 
Johnson, it is a principle of our government both in theory and in prac- 
tice that every department which exercises political power should be 
responsible to the people. The people control every department except 
the Judiciary and since the Judges have arrogated to themselves political 
powers it is urgently necessary that some form of popular control be 
exercised over them. Continuing this line of argument, Johnson said: 

If a judge can repeal a law of Congress, by declaring it unconstitutional, is not this the 
exercise of political power? If he can declare the laws of a State unconstitutional and 
void, and, in one moment, subvert the deliberate policy of that State for twenty-four 
years, as in Kentucky, affecting its whole landed property, even to the mutilation of 
the tenure upon which it is held, and on which every paternal inheritance is founded; 
is not this the exercise of political power? All this they have done, and no earthly power 
can investigate or revoke their decisions. If this is not the exercise of political power, 
I would be gratified to learn the definition of the term, as contra-distinguished from 
judicial power. If the exercise of such tremendous powers be legitimate, their acts, like 
those of all other trustees of power, should be subject to the sanction of revocation by 
the people; if not by a direct responsibility, yet by an appeal to a tribunal that is 
responsible. If, on the contrary, this exercise of power is an act of usurpation, the case 
is yet more alarming; for the Judges hold their offices during good behaviour, and bad 
opinion is not bad behaviour, and the opinion of the court is a law, and above all other 
law. A Judge can be removed by impeachment for treason and other high crimes and 
misdemeanors; and, in case of impeachment by the other House, two-thirds of this 
body must concur to effect his removal. The difficulty of removing a Judge in this way 
is such that it will seldom be attempted; and experience tells us it will more rarely 
succeed. 63 

Referring to the division of opinion among the Judges in the case of 
Green v. Biddle* Johnson said it may happen that a single individual 
may be responsible for the decision which overturns the deliberate act 

63 38 Annals , pp. 72, 73. 68 38 Annals , p. 75. 64 8 Wheaton 15 (1823). 
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of a whole state, and “we are admonished to receive their opinions as the 
ancients did the responses of the Delphic oracle.” 

Some instances of judicial oppression and arrogance in England were 
cited with the observation that “no truth is more universally established 
in history and no proposition can be more plainly demonstrated than 
this, that judges may oppress the people— that power cannot be safely 
confided anywhere without the guarantee of responsibility.” We have 
given such transcendent powers to the Judiciary, Johnson believed, be- 
cause we fear that we may enslave ourselves. Thus we transfer the power 
to them, because we fear the consequences of holding it ourselves; and 
surrender our liberties, our lives, the disposition of our property, to the 
Judiciary to escape the danger of oppressing ourselves. But whereas in 
this country the government and the people are one, “we ask not the 
guardian care of our superiors to bind our hands so that we cannot 
wound ourselves .” 65 

It is maintained that Judges assumed the right of deciding upon the 
constitutionality of the laws of the union and of the states and of setting 
them aside at pleasure. Though many have acquiesced in the exercise 
of this power, Johnson asserted that it has not been approved by the 
great body of the people. And the query was raised: 

from what source is the power which they exercise derived? From the Constitution? 
No; that is as silent as death on the subject; and it is doubtful whether one man in a 
thousand in the Nation would vote so as to amend the Constitution to confer this 
power. Is it in the theory of our government? No; it is in direct hostility to the theory 
of our government. . . . The Senators and Representatives in Congress, the members 
of the several state legislatures, and all executive and judicial officers, both of the 
United States and the State, shall be bound, by oath, or affirmation, to support the 
Constitution. Judges, in common with other officers, being bound by oath a duty is said 
to be created in them to decide upon the constitutionality of the laws of Congress, 
state laws, and state constitutions; and when, in their opinion, repugnant to the federal 
Constitution, to declare them null and void. Would it not be equally the duty of Con- 
gress to declare the opinion of the federal Judiciary null and void, in every case where a 
majority of Congress might deem it rephgnant to the Constitution? For instance; the 
legislature, after full discussion upon the constitutionality of the measure, shall pass a 
law involving the best interest of the country in peace or in war. The court shall 
express a different opinion; and, upon every question arising under it, act in conformity 
to their own opinion, that the law is unconstitutional and void. ... I know of no 
clause in the federal Constitution that gives the power to the Judiciary of declaring 
laws and constitution of a State repugnant to the Constitution of the United States, 
and, therefore, null and void. No express grant, nor fair construction, contains it; and, 
I presume, every gentleman, in and out of Congress, will agree with me, that the States 
never designed so to impair their sovereignty as to delegate this power to the federal 
Judiciary. But they have assumed it, and, to counteract the evils which must result 
from this assumption, a responsible tribunal of appeal should be provided. 66 

“38 Annals, pp. 79-81. 


85 38 Annals, p. 78. 
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Senator Johnson did not look with favor upon the federal Judiciary 
as a safe depository of individual liberties. For, when the freedom of 
speech and of the press was seriously threatened by aggressive federal 
action, the courts not only failed to arrest the progress but rather were 
the willing instruments of federal usurpation. Similar powers, in John- 
son's opinion, were usurped when the federal Judiciary extended the 
implied powers of the general government so as to humiliate the states 
of New Jersey, Pennsylvania, and Maryland, as well as Kentucky and 
Virginia. Adverting to the decision of the Supreme Court in the case of 
Osborn v. Bank of the United States™ Johnson said that the decision was 
an unwarranted breach of Ohio's sovereignty and a violation of her 
rights as a state. “She was prosecuted," he continued, “and placed into 
the custody of the marshal. She was imprisoned and bound in chains 
by the federal Judiciary. Her treasurer was taken by a process from the 
United States court; the keys of the treasury taken from him; the doors 
of the strong box opened, and money taken from the coffers." It was 
due, Johnson maintained, in this and other similar cases, “more to the 
patriotic forbearance of the States, that intestine commotions have not 
been the result, than to a conviction in the minds of those States that 
these proceedings were sanctioned by justice or by the spirit of the 
Constitution." 88 

Another method of attack on the Court was directed at the procedure 
in rendering decisions on issues involving crucial constitutional ques- 
tions. On February 20, 1823, Senate received the remonstrance from 
Kentucky against the decision in Green v. Biddle 69 asking their Repre- 
sentatives in Congress to use their best exertions to procure the passage of 
a law requiring the concurrence of two-thirds of the Judges of that Court 
in all cases involving the validity of a law of any state. If this proposal 
was not adopted, the Kentucky legislature suggested that an increase 
in the number of the Judges be made. Senator Johnson of Kentucky 
offered a resolution in the first session of the Eighteenth Congress in- 
structing the Committee on the Judiciary to inquire into the expediency 
of forming three additional circuits, of requiring a concurrence of at 
least seven Judges in any opinion which would involve the validity of 
the laws of the United States or of the states, and of requiring the Judges 
to have spread on the record their respective opinions. 10 In accordance 

87 9 Wheaton 796 (1824). 

88 38 Annals, p. 91. On January 15 Senator Johnson discussed in detail what he re- 
garded as the extraordinary and unwarranted features of the Court’s decision in 
Green v. Biddle . Ibid., pp. 96-1 14. 

88 8 Wheaton 15 (1823). 

70 41 Annals, Dec. 10, 1823, P- 28. 
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with the above resolution, Senator Van Buren of New York reported 
from the Committee on the Judiciary a bill providing that no law of any 
state should be rendered invalid without the concurrence of at least five 
Judges with their opinions expressed seriatim. The bill was laid on the 
table. Representatives from Kentucky in the House also attacked the 
decision of Green v. Biddle and presented resolutions designed to re- 
quire the concurrence of more than a majority of the Justices to declare 
any law invalid. 71 Webster wrote to Story in April, 1824, that he was 
about to call up some bills approved by the Judiciary Committee of the 
House and remarked that “the gentlemen of the West will propose a 
clause requiring the assent of a majority of all the Judges to a judgment 
which pronounces a state law void as being in violation of the Constitu- 
tion or laws of the United States. Do you see any great evil in such a 
proposition? Judge Todd told me he thought it would give great satis- 
faction in the West.” 72 

In the consideration of the policy of the federal government of ren- 
dering aid for improvements within the states and of the validity of a 
protective tariff policy, frequent opinions were expressed that it was nec- 
essary to establish a special tribunal to adjudicate controversies between 
the national government and the states. Governor Troup of Georgia, in 
a letter to the representatives of the state in Congress on February 21, 
1827, stated the view in which many Republicans concurred. “I consider 
all questions of mere sovereignty,” said the governor, “as matter for nego- 
tiation between the States and the United States, until the proper tri- 
bunal shall be assigned by the Constitution itself for the adjustment of 

them The States cannot consent to refer to the Supreme Court, as 

of right and obligation, questions of sovereignty between them and 
the United States, because that Court, being of exclusive appointment 
by the government of the United States, will make the United States the 
judge in their own cause; this reason is equally applicable to a state 
tribunal.” 78 

While the debate over the jurisdiction asserted by the Supreme Court 
over state acts was growing in significance and intensity, Chief Justice 
Marshall rendered one of the few important decisions during his service 
on the bench which received popular support and acclaim. At the time 
of the adoption of the Constitution, the fear was expressed that the clause 
giving Congress authority to control commerce might readily lead to dis- 

71 42 Annals , pp. 2514, 2527, 2635. 

72 The Private Correspondence of Daniel Webster, ed. by Fletcher Webster (Boston, 
1857), 349- 

78 Niles’ Register, XXXII: 20. 
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crimination between various sections of the country. Richard Henry Lee 
presented the view in which many concurred. His observation was that 

it seems to me clear, beyond doubt, that the giving Congress a power to legislate over 
the trade of the Union would be dangerous in the extreme to the five Southern or 
Staple States, whose want of ships and seamen would expose their freightage and their 
produce to a most pernicious and destructive monopoly. . . . The spirit of commerce 
throughout the world is a spirit of avarice and could not fail to act as above stated. . . . 
In truth it demands most careful circumspection that the remedy be not worse than 
the disease. 74 

Some of the prophecies came true when certain states, New York in partic- 
ular, attempted, both in state and foreign commerce, to secure a monop- 
oly of navigation by steam. Much criticism resulted from these efforts 
and in some instances retaliatory legislation was enacted. The issue of 
the validity of such state monopolies came before the Supreme Court 
of the United States in the case of Gibbons v. Ogden . 75 

Five state acts, passed in the years 1798, 1803, 1807, 1808, and 1811, 
were involved in the controversy. In all of these the appellants were 
granted the exclusive privilege of using steamboats upon the navigable 
waters of the state of New York. Before the passage of the acts Congress 
took steps to provide for the licensing of vessels employed in the coasting 
trade and fisheries. 78 New York not only claimed jurisdiction over navi- 
gable waters within the state but also over the coasting trade along and 
adjacent to the shores of the state. 

When the New York laws were contested in the state courts, it was first 
contended that the matter was not one of judicial determination. Justice 
Thompson in Livingston v. Van Ingen asserted that 

all the arguments which have been urged against the policy or expediency of granting 
exclusive privileges in general, or the particular privilege which forms the present 
subject of inquiry have been addressed to the wrong forum. They are arguments for 
legislative, not for judicial consideration. We are called upon to pronounce what the 
law is, not what it ought to be. . . . It certainly affords a strong and powerful argument 
in favor of the constitutionality of a law, that it has passed not only that branch of the 
legislature which constitutes the greater portion of our court of dernier resort, but also 
of the Council of Revision, which is composed of the governor and the two highest 
judicial tribunals of the State (next to this court), and whose peculiar province it is to 
examine and make all constitutional objections to bills, before they become laws. 77 

At the same time. Chancellor Kent maintained that Congress does not 
have by the grant of authority over commerce any direct jurisdiction 
over interior commerce or waters. 78 Later Chancellor Kent approved the 

74 The Letters of Richard Henry Lee , ed. by J. C. Ballagh (New York, 1911-1914), 
II: 383. 

75 9 Wheaton 1 (1823). 77 9 Johnson 507, 564 (1812). 

7e 1 U . S. Statutes at Large, 305. 78 9 Johnson 579. 
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grant of an injunction to restrain citizens of another state from navigat- 
ing the waters of New York by vessels propelled by steam without the 
consent of Livingston and Fulton, or their assigns, although such vessels 
may have been licensed under the laws of the United States, as coasting 
vessels. 79 It was the appeal from the decision upholding this injunction 
which gave Chief Justice Marshall his first opportunity to define the 
term “interstate commerce." 

Gibbons v. Ogden and the Commerce Clause 

The case of Gibbons v . Ogden , involving the New York steamboat mo- 
nopoly, resulted in one of Marshall's greatest and most decisive opinions 
which, Beveridge asserts, have “vitalized the Constitution." Vitalizing 
the Constitution means, of course, reading into the indefinite language 
of the document the political views and doctrines of which Beveridge 
approved. The political implications of the decision, Beveridge believes, 
reveals Marshall the statesman rather than the Judge. Because of its 
great importance the case was ably argued on both sides before the 
Supreme Court of the United States. 

In arguing for Gibbons, Daniel Webster referred to the New York 
monopoly, originally granted in 1787 and extended at different times, 
which had resulted in hostile and retaliatory acts by the adjoining states. 
New Jersey attempted to afford protection in the use of the waters be- 
tween New Jersey and New York by providing for an action of damages 
with treble costs against anyone acting under the authority of the New 
York law who interfered with the rights of her citizens. “Nothing was 
more complex than commerce," said Webster, “and in such an age as 
this no words embraced a wider field than commercial regulation. Almost 
all the business and intercourse of life may be connected, incidentally, 
more or less, with commercial regulations." 80 He thought the power of 
granting monopolies either for trade or navigation rested exclusively 
with Congress, for he did not find in the adoption of the Constitution 
any reference to a concurrent power in the states over interstate com- 
merce. Because of the broad scope of the term “commerce," Webster 
believed that only such phases of the power should be exclusively regu- 
lated by Congress as the conditions of business and trade required. 

Thomas J. Oakley in reply maintained that by the Declaration of 
Independence the states became free and independent, with the full 
power to levy war, conclude peace, contract alliances, establish com- 
merce, and to do all other acts and things which independent states have 

79 Ogden v. Gibbons, 4 Johnson Ch. 150 (1819). This decision was affirmed by the 
state supreme court in Gibbons v. Ogden, 17 Johnson 488 (1820). 

80 Gibbons v. Ogden, 9 Wheaton 1, 9. 
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the right to do. The national Constitution, being in a measure a deroga- 
tion of state sovereignty, must be construed strictly and every share of 
power not granted to the federal government remained with the states . 81 
It was declared to be well settled by this time that an affirmative grant 
of power to the United States does not divest the states of a like power. 
And by the accepted rule of construction all powers not expressly made 
exclusive or which are clearly exclusive in their nature ought to be 
deemed concurrent. All implied powers must of necessity be concurrent, 
for any other doctrine “would deprive the States almost entirely of sov- 
ereignty, as these implied powers must inevitably be very numerous, and 
must embrace a wide field of legislation .” 82 The grounds which make a 
power exclusive to the federal government, insisted Oakley, must be clear, 
direct, and positive. They cannot be based on speculation or theory. 

By the practically uniform course of interpretation, Oakley observed, 
it has been decided that: first, a state may legislate in all cases of con- 
current power, even though Congress has acted under the same power 
and upon the same subject; second, the question of supremacy cannot 
arise, except in the case of actual collision, but such collision must oper- 
ate to limit or defeat the effect of an act of Congress; and, third, in such 
a case the state law yields only so far as the actual collision arises and 
remains valid in all other respects . 88 The state monopoly over navigation 
was then defended upon the concurrent authority of the state to encour- 
age inventors and to protect patent rights and on its general authority 
to regulate and control the use of property. And by the accepted prin- 
ciples of interpretation, it was maintained that the regulation of com- 
merce is a concurrent power. It was possessed by the states as one of the 
attributes of sovereignty prior to the adoption of the Constitution; it 
was not granted in exclusive terms to Congress; and, its regulation by 
the states was not prohibited. It was pointed out that New York, and 
other states as well, had passed numerous laws regulating commerce with 
foreign nations, with other states, and with Indian tribes. On the other 
hand, it was contended that the power of Congress over commerce did 
not extend to the internal commerce of a state. New York's control over 
the land and waters within its domain was regarded as that of a sovereign 
over his domain. Commerce, instead of being given the broad signifi- 
cance attached to it by Webster, was defined as the transportation and 
the sale of commodities. 

Thomas Addis Emmet, arguing on the same side, noted that at six 
different times the acts of New York granting the special privileges 
involved in the controversy were approved by the Council of Revision, 

81 Ibid., pp. 33, 34. “ Ibid., pp. 37-40. " Ibid., pp. 40, 41. 
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which comprised some of the most eminent lawyers and judges in the 
state. Congress had no authority to regulate the internal commerce of 
the states, and it does not have the power to regulate the transportation 
of passengers which, according to the usual meaning of these terms, is 
not trade and commerce. Numerous state acts granting exclusive privi- 
leges for state and interstate traffic of ferries, bridges, and stages were 
cited. Then a summary was given of the state acts regulating or pro- 
hibiting traffic in or importation of slaves together with the quarantine 
and pilotage laws which were applied to foreign as well as interstate 
traffic. 

Chancellor Kent’s doctrine of interpretation of the Constitution was 
then approved as follows: “If any given power was originally vested in 
this State, if it has not been exclusively ceded to Congress, or if the exer- 
cise of it has not been prohibited to the States, we may then go on in 
the exercise of the power, until it comes practically in collision with the 
actual exercise of some congressional power. When that happens to be 
the case, the state authority will so far be controlled; but it will be good 
in all those respects, in which it does not absolutely contravene the pro- 
vision of the paramount law .” 84 According to Emmet the right to enter 
a state is primarily under the control of Congress; the right to trade is 
under the concurrent regulation of Congress and the state legislatures; 
but the control over navigation is almost exclusively under the control 
of the states. 

Marshall, speaking for the Court, again made law in Gibbons v. Og- 
den— an opinion which Beveridge declares “has done more to knit the 
American people into an indivisible Nation than any other one force 
in our history, excepting only war. In Marbury v. Madison 88 he estab- 
lished that fundamental principle of liberty that a permanent written 
constitution controls a temporary Congress; in Fletcher v. Peck™ in 
Sturges v. Crowninshield,” and in the Dartmouth College Case 88 he as- 
serted the sanctity of good faith; in McCulloch v. Maryland 88 and Cohens 
v. Virginia™ he made the government of the American people a living 
thing; but in Gibbons v. Odgen n he welded that people into a unit by the 
force of their mutual interests.”” 

84 9 Wheaton 130. 

85 1 Cranch 137 (1803). 

*6 Cranch 87 (1810). 

87 4 Wheaton 122 (1819). 

88 4 Wheaton 518 (1819). 

*4 Wheaton 316 (1819). 

90 6 Wheaton 264 (1821). 

91 9 Wheaton 1 (1824). 

92 The Life of John Marshall , IV: 429, 430. 
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Referring to the claim of the attorneys for the state, that, prior to the 
adoption of the Constitution, the states were sovereign, were completely 
independent, and were connected with each other only by a league, Mar- 
shall said this is true, but by the adoption of the Constitution “these allied 
sovereigns converted their league into a government” and therefore the 
situation was changed. The Constitution, maintained Marshall, 

contains an enumeration of powers expressly granted by the people to their govern- 
ment. It has been said, that these powers ought to be construed strictly. But why ought 
they to be so construed? Is there one sentence in the Constitution which gives counte- 
nance to this rule? In the last of the enumerated powers, that which grants expressly, 
the means of carrying all others into execution, Congress is authorized “to make all 
laws which shall be necessary and proper for the purpose.” But this limitation on the 
means which may be used, is not extended to the powers which are conferred; nor is 
there one sentence in the Constitution, which has been pointed out by the gentlemen 
of the bar, or which we have been able to discern, that prescribes this rule. We do 
not, therefore, think ourselves justified in adopting it. What do gentlemen mean, by a 
strict construction? If they contend only against that enlarged construction, which 
would extend words beyond their natural and obvious import, we might question the 
application of the term, but should not controvert the principle. If they contend for 
that narrow construction which, in support of some theory not to be found in the 
Constitution, would deny to the government those powers which the words of the 
grant, as usually understood, import, and which are consistent with the general views 
and objects of the instrument; for that narrow construction, which would cripple the 
government, and render it unequal to the objects for which it is declared to be insti- 
tuted, and to which the powers given, as fairly understood, render it competent; then 
we cannot perceive the propriety of this strict construction, nor adopt it as the rule 
by which the Constitution is to be expounded. ... If, from the imperfection of human 
language, there should be serious doubts respecting the extent of any given power, it is 
a well-settled rule, that the objects for which it was given, especially when those objects 
are expressed in the instrument itself, should have great influence in the construction. 
We know of no reason for excluding this rule from the present case. 93 

Adverting to the authority granted to Congress to regulate commerce, 
Marshall then proceeded to define commerce. To the assertion of coun- 
sel for Ogden that the term “commerce” must be limited, in accordance 
with the language and general purport of the Constitution, to traffic, that 
is, to buying, selling, and interchange of commodities, Marshall replied, 
“commerce is undoubtedly traffic, but it is more; it is intercourse.” The 
word “commerce” was understood at the time of the formation of the 
Constitution as involving a broader meaning than traffic. “All America,” 
said he, “understands, and has uniformly understood, the word ‘com- 
merce' to comprehend navigation.” The words of the Constitution were 
then cited to confirm the Court's interpretation, but, like the term “com- 
merce,” the pertinent phrases of the document required interpolation to 


88 9 Wheaton 187, 188. 
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give support to Marshall's doctrines . 94 The attempts to impose embargoes 
were also cited as indicative of the broader meaning of commerce. It was 
therefore concluded that the term “commerce," as used in the Constitu- 
tion, comprehends “navigation within its meaning; and a power to regu- 
late navigation, is as expressly granted, as if that term had been added 
to the word ‘commerce.' ' ,95 

Turning to the explanatory words, with foreign nations, among the 
several states, and with the Indian tribes, Marshall observed that every 
species of commercial intercourse with foreign nations is thus brought 
within the federal authority, and the phrase “among the several States” 
was held to mean that “commerce among the States, cannot stop at the 
external boundary line of each State, but may be introduced into the 
interior.'' Commerce among the states may properly be restricted to that 
commerce which concerns more states than one, for, said Marshall: “The 
genius and character of the whole government seem to be, that its action 
is to be applied to all the external concerns of the Nation, and to those 
internal concerns which affect the States generally; but not to those which 
are completely within a particular State, which do not affect other States, 
and with which it is not necessary to interfere, for the purpose of execut- 
ing some of the general powers of the government. . . . The power of 
Congress, then, whatever it may be, must be exercised within the terri- 
torial jurisdiction of the several States.” 0 * 

Having defined the scope of the term “commerce,” the inquiry was 
raised concerning what is meant by the power to regulate. “This power,” 
continued Marshall, “like others vested in Congress, is complete in itself, 
may be exercised to its utmost extent, and acknowledges no limitations, 
other than are prescribed in the Constitution. These are expressed in 
plain terms, and do not affect the question which arises in this case .” 97 In 
considering the contention of counsel that granting the power of Con- 
gress over commerce may be exercised within a state, so far as interstate 
traffic is concerned such authority is concurrent between the states and 
the nation, and therefore, in the absence of Congressional acts the states 
may control commerce as they see fit, Marshall attempted to distinguish 
the fields of taxation in which concurrent authority could clearly be 
exercised and that of commerce in which the concurrent power doctrine 

94 Art. 1, sec. 9, provides as follows: “No preference shall be given, by any regulation 
of commerce or revenue, to the ports of one State over another.” “Nor shall vessels 
bound to or from one State, be obliged to enter, dear, or pay duties, in another.” 

96 9 Wheaton 189-193. For confirmation of Marshall’s interpretation of the word 
“commerce,” see Walton H. Hamilton and Douglass Adair, The Power to Govern: The 
Constitution — Then and Now (New York, 1937), especially p. 181. 

99 9 Wheaton 195, 196. 

97 9 Wheaton 196, 197. 
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was inapplicable. The states, agreed Marshall, undoubtedly retain a 
limited authority to enact inspection, pilotage, and health laws and such 
acts as relate solely to the internal commerce of the state. 98 But even in 
this field Congress may enter with such regulations as may be deemed 
necessary to carry out national purposes. In order to avoid conflicts in 
the field in which concurrent power may be exercised, Marshall an- 
nounced the principle that “although Congress cannot enable a State to 
legislate Congress may adopt the provisions of a State on any subject.” 99 

Interpreting the act of Congress regulating the coasting trade, Mar- 
shall refused to accept the contention of counsel that the carrying of 
passengers was not commerce and held that such transportation was 
obviously a part of commerce as much as was the carrying of cargo. The 
act of Congress of March, 1819, regulating passenger ships was cited as 
supporting the construction adopted by the Court. Justifying a somewhat 
extended train of reasoning which attempted “to demonstrate proposi- 
tions which may have been thought axioms,” Marshall concluded that: 

Powerful and ingenious minds, taking, as postulates, that the powers expressly granted 
to the Union, are to be contracted, by construction, into the narrowest possible compass, 
and that the original powers of the States are retained, if any possible construction 
will retain them, may, by a course of well-digested, but refined and metaphysical reason- 
ing, founded on these premises, explain away the Constitution of our country, and 
leave it, a magnificent structure, indeed, to look at, but totally unfit for use. They may 
so entangle and perplex the understanding, as to obscure principles, which were be- 
fore thought quite plain, and induce doubts where, if the mind were to pursue its 
own course, none would be perceived. In such a case, it is peculiarly necessary to recur 
to safe and fundamental principles to sustain those principles, and, when sustained, to 
make them the tests of the arguments to be examined. 100 

Thus, Marshall admitted that in the interpretation of the phrases of the 
Constitution much depended upon the postulates accepted and applied. 
His own postulates were in the nature of “safe and fundamental prin- 
ciples to sustain the authority of the national government.” 

Justice Johnson in a concurring opinion indicated his complete agree- 
ment with the reasoning of the Chief Justice. As he saw it, the grant of 
power to Congress over commerce among the states to meet the existing 
evils had to be commensurate with the authority over the subject which 
belonged to the separate and sovereign states. This power, which for- 

88 See acts of Congress, 2 U. S. Statutes at Large , 545, and 3 U. S. Statutes at Large, 
126, directing the officers of the federal government to conform to and assist in the 
execution of the quarantine and health laws of the states. Also see act of 1803, 2 U. S. 
Statutes at Large, 205, prohibiting the importation of slaves into any state which shall 
itself prohibit importation. This was regarded as an admission that the states possessed 
the power to exclude or admit slaves. 

00 9 Wheaton 207. 

100 9 Wheaton 222. 
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merly belonged to the states and was transferred to Congress by the con- 
stitutional grant, involved the power to limit and restrain commerce at 
pleasure whether within or without the states. Marshall's reasoning had 
veered in the direction of an exclusive grant of authority over commerce 
to the federal government; but Johnson asserted that “the power must 
be exclusive; it can reside in one potentate; and hence, the grant of this 
power carries with it the whole subject, leaving nothing for the State to 
act upon." 101 In differing with the Chief Justice, Johnson did not deem 
it necessary to cite or refer to the act of Congress regulating the coast- 
ing trade, because state authority was inhibited from such transactions 
whether or not Congress had passed any laws. 102 A member of the Court 
appointed by a Democratic President to counteract the nationalistic 
views of Chief Justice Marshall had now become a more emphatic and 
insistent nationalist than the Chief Justice. 

The decision had important economic results throughout the union 
and it aided in building up New York as a commercial center. But the 
political results were of even greater importance. Marshall's opinion, 
says Warren, “marked another step in the broad construction of the Con- 
stitution, and became at once a mighty weapon in the hands of those 
statesmen who favored prospects requiring the extension of federal au- 
thority While the actual decision of the case was based on the conflict 

between the New York and the federal statutes, the language used by the 
Chief Justice in his opinion as to the extent of the power of Congress was 
directly contrary to the contentions of the Republican party, and could 
be used in support of every political measure favored by its opponents.'' 108 

Despite its political implications, this has been called the “only popu- 
lar opinion*’ which Marshall rendered. The complainants, observes Bev- 
eridge, were merely the owners of the steamboat monopoly, the theorists 
of localism, and the slave autocracy. In the argument of counsel for the 
monopoly, it was insisted that the states had authority to regulate com- 
merce, especially so far as the prohibition of the importation of slaves was 
concerned. A number of states had passed such prohibitory acts. But 
Marshall noted that the power of the states over the importation of slaves 
did not extend beyond the year 1808 and that, by implication at least, 
state laws enacted after that date would be void. It was this phase of the 

3.0 1 g Wheaton 227. See Beveridge’s comment that “Johnson’s astonishing opinion in 
Gibbons v. Ogden is conclusive proof of the mastery the Chief Justice had acquired 
over his Republican associate, or else the conquest by Nationalism of the mind of the 
South Carolina Republican,” The Life of John Marshall, IV: 444, 445. 

Thompson, a recently appointed Justice, did not participate in the case, because 
he was the brother-in-law of Robert Livingston, one of the former owners of the 
monopoly. 

108 Warren, op. cit., II: 76, 77. 
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decision which particularly aroused the opposition of the statesmen of 
the South. Alarmed at the implications of the decision, Robert S. Gar- 
nett exclaimed in Congress: “Sir, we must look very little to consequences 
if we do not perceive in the spirit of this construction, combined with the 
political fanaticism of the period, reason to anticipate, at no distant day, 
the usurption, on the part of Congress of the right to legislate on a subject 
which, if you once touch, will inevitably throw this country into revo- 
lution—! mean that of slavery/’ 104 

The discussions in Congress and in the public press from 1819 to 1825 
gave a clear and emphatic indication that the prevailing sentiment in a 
considerable number, if not in most, of the states strongly disapproved 
of the constructions which the Supreme Court was rendering concerning 
both the doctrine of implied powers and the jurisdiction to be exercised 
under the twenty-fifth section of the Judiciary Act. There was, however, 
if the methods and procedure adopted by Chief Justice Marshall were to 
be condemned, a marked lack of agreement among the states relating to 
the issues deemed most vital for the assertion of State rights or state au- 
thority and to a practical method of dealing with controversial constitu- 
tional questions. The alternatives to federal supremacy exercised under 
the grants of power given to the federal departments by the Constitution 
with the surveillance and control of the Supreme Court were usually sug- 
gested to be: the repeal of the twenty-fifth section of the Judiciary Act; 
the establishment of the Senate or some specially created tribunal as a 
final court of appeal; a referendum on specially significant or vital issues 
to the people of the states; or, the development of some practicable means 
for arbitration, conciliation, or the peaceable adjustment of matters 
between sovereign states. Each of these alternative proposals had obvious 
or readily discoverable defects which militated against its acceptance by 
most of those who opposed Marshall’s method of construction and his 
mode of asserting federal authority. 

The repeal of the twenty-fifth section of the Judiciary Act would not 
only have prevented the Supreme Court from passing upon constitutional 
questions in which the powers of the states were concerned, but it would 
also have taken from the Court some of the necessary and indispensable 
powers to deal with other questions whereby a measure of unity and 
uniformity was being established by the Supreme Court in the interpreta- 
tion of federal treaties and statutes. Chief Justice Marshall was correct in 
his insistence that the repeal of section twenty-five would have deprived 
the Court of its most valuable and essential function as the umpire or 
equilibrator of the American federal system. The Senate was regarded 

104 42 Annals of Congress, 18th Cong., 1st sess., p. 2097. 
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as too large and too much 1 of a political tribunal to serve as a desirable 
and appropriate court of appeal on constitutional questions. Few of 
those who were most critical of the work of the Supreme Court were 
willing to have controversial constitutional questions turned over to 
the Senate for final determination. With the prospect of the admission 
of new states to the union there were also grave apprehensions that the 
balance of power between the chief contending sections, the North and 
the South, might readily be changed. And no feasible plan was offered to 
establish a similar body to perform the function of a final reviewing tri- 
bunal. Though from the time of the debate over the Judiciary Repeal 
Act of 1802, the proposal of a referendum for the final determination of 
crucial constitutional questions, particularly of the division of power in 
the federal system, was made a number of times by the leaders of the 
Democratic-Republican party, this proposal, which would have meant 
the introduction into the United States of one of the chief features of the 
parliamentary system of government of England, was at no time given 
either serious consideration or effective support. Neither the leaders of 
the Federalist party nor those of the Democratic-Republican party wished 
to turn the American form of government too definitely in the direction 
of a pure democracy. And the rank and file of the voters, though becom- 
ing increasingly democratic in political feeling and outlook, would prob- 
ably not have given their sanction to such an extreme departure from the 
customary practices and procedure of the time. 

Spencer Roane, John Tailor, and others deplored the fact that a strict 
and literal interpretation of the language of the Constitution led them 
to the conclusion that no means had been provided by the document to 
decide controversial questions affecting the political powers of the state 
and of the nation. But assuming tha: the states were sovereign during the 
Revolutionary and critical periods and that they at no time expressly 
renounced their sovereignty, these men believed that until a separate, 
independent, and impartial umpire could be established, and such an 
umpire could not be directly connected with either the state governments 
or the national government, the only practical and legal way to settle 
disputes relating to the division of power between the nation and the 
states was to have recourse, as sovereign states were accustomed, to arbi- 
tration, conciliation, or mutual adjustment. In the background of this 
reasoning there also lurked the belief that in the failure of arbitration 
there remained the appeal to the people of the states through the process 
of amendment But the procedure of the submission of doubtful ques- 
tions of power and jurisdiction to arbitral boards was seldom resorted to 
by sovereign states and was generally regarded as too slow and cumber- 
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some as well as too ineffective to be considered a practical mode of proce- 
dure to settle controversies arising in the field of interstate relations. The 
situation in this respect was regarded so serious by those defending the 
sovereignty of the states that amendments to the Constitution were fre- 
quently proposed, and at other times the calling of a convention of the 
states similar to the Philadelphia assembly was suggested. The opponents 
of Chief Justice Marshall and the Supreme Court could not agree to 
sponsor and carry into effect any of these proposals. Moreover, the grow- 
ing sentiment of nationalism both in the North and in the West gave 
support to the essential principles and doctrines which were being formu- 
lated in the decisions of the Supreme Court. And the Chief Justice and 
his Associates began to temper their decisions to accord more nearly 
to the prevailing public sentiment of the country. The change in judicial 
decisions which is particularly noticeable in the decade from 1825 to 
1835 came in time to ward off attempts to reform or to reorganize the 
Court, to require more than a majority of the Judges to declare void 
either an act of Congress or of a state legislature, or to prevent further 
efforts to restrict its authority and jurisdiction . In the background, how- 
ever, loomed the threats and the danger of sectional strife. 




CHAPTER XIV 


The Supreme Court and 
Constitutional Construction 
as the Center of Political Debates 
in the Nation and States 

In referring to the decision of the Supreme Court in the 
case of Gibbons v. Ogden , Thomas Addis Emmet said that “enlightened 
men have viewed the progress of the Union towards consolidation with a 
fearful solicitude. . . He further maintained that: 

If the liberties of this country are to be long preserved it must be done by upholding 
the rights of the States; and, with the utmost respect, I say it, if some of the principles 
laid down by the Chief Justice in the case of Gibbons v. Ogden are not overruled 
within twenty years the Constitution will before then have verged towards a form of 
government which many good men dread, and which assuredly the people never chose. 

There is a pretty general impression that the decisions of that Court on constitutional 
law tend to such a result. ... It is upon state rights we stand and state rights are state 
liberty. They are more— they are in this land the bulwarks of individual and personal 
liberty; they are the outposts of the Constitution. While they are preserved entire, our 
federative Union will stand against the shocks of time and the approaches of despotism; 
but let them be broken down or suffered to moulder away, and a consolidated power 
must succeed in governing this mighty empire. 1 

In these words there was a forecast of the issue which was uppermost in 
the minds of political leaders for the next decade. The arguments, which 
were waged with the fear of a centralized or consolidated nation in the 
background, involved the questions of federal aid to the states for in- 
ternal improvements, a protective tariff, and the review o£ acts of the 
states as provided in the twenty-fifth section of the Judiciary Act of 1789. 
Behind the arguments was a belief growing more prevalent that unless 
the movement toward centralization was checked the institution of 
slavery was endangered, if not eventually doomed. Opposing an inter- 
nal improvement bill, John Randolph warned those living south of 
Mason and Dixon’s line “to oppose to it associations, and every other 

1 North River Steamboat Co. v. Livingston, 2 Hopkins Ch. 189, 197 (1824); and see 
opinion of Chief Justice Savage in this case, 3 Cow. 941 (1824). 
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means short of actual insurrection ... we shall keep on the windward 
side of treason— but we must combine to resist, and that effectually, these 
encroachments, or the little upon which we now barely subsist will be 
taken from us.” 3 There was a widespread belief that the Supreme Court 
was largely responsible for the centralization movement and that by 
judicial construction a consolidation of public affairs was to be accom- 
plished which the people had not approved and which, so far as they 
realized what was going on, they did not now sanction. 

Albert J. Beveridge notes that at the time the tariff act of 1824 was 
under debate in Congress, seven states were in revolt against the Supreme 
Court. In the debate over the tariff, which John Taylor had called “the 
plundering device of nationalism,” threats of forcible resistance were 
again made and the probability of nullification of such a Congressional 
act was suggested. 3 “Time and again,” Beveridge continues, “Marshall’s 
nationalist construction of the Constitution was condemned. To the 
application of his theory of government was laid most of the abuses of 
which the South complained; most of the dangers the South appre- 
hended.” 4 It was this belief which gave an impetus to the efforts to reor- 
ganize the Court and to restrict its jurisdiction. This belief was also 
responsible for the decline in authority and prestige of the Court which 
embittered the closing years of the term of Chief Justice Marshall. The 
relation of the Supreme Court to State rights and state sovereignty cen- 
tered for a period of twenty years around the twenty-fifth section of the 
Judiciary Act, providing for appeals from the state courts to the Supreme 
Court. 5 

Attempts to Repeal the Twenty-fifth Section 
of the Judiciary Act of 1789 

Despite the significance of section twenty-five of the Judiciary Act in the 
legal and political history of the United States, it is noteworthy that there 
was relatively little debate on the section when the Judiciary Act was 
before Congress in 1789 and that for more than twenty-five years no case 
arose in which this provision was directly contested. Nathaniel Macon, 
in a speech before the House of Representatives in 1802, referred to a 
North Carolina case in which the state judges refused to obey the sum- 
mons of a federal court. In 1798 Chief Justice McKean of Pennsylvania 
refused to allow the removal of a case to the federal Circuit Court.® Penn- 
sylvania also challenged the jurisdiction of the federal courts in the 

* Annals, 18th Cong., ist sess., p. 1311. 

*Ibid., p.2097. 

4 The Life of John Marshall (Boston, 1919), IV: 384. 

B See above, pp. 21 ff. 

6 Respublica v. Cobbett, 3 Dallas 462. 
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Olmsted Case . 7 By the time the first direct attack was made on the validity 
of the Court's interpretation of the twenty-fifth section, the Supreme 
Court had taken jurisdiction upon writs of error in sixteen cases in which 
appeals were taken from state courts. 8 Warren notes that the acquiescence 
of the state authorities in this exercise of power by the Supreme Court 
was probably due to the fact that only two of the cases involved a conflict 
between provisions of the federal Constitution and a statute and in only 
one of these— New Jersey v. Wilson 9 — was a state enactment invalidated. 

The challenge to the federal courts under this section by Virginia has 
been considered elsewhere. 10 In this case the issue was clearly drawn, and 
the arguments on the part of the Federalists and Anti-Federalists were 
ably and fully presented. The standard was set at this time for the argu- 
ments of two decades. McCulloch v. Maryland 11 and Dartmouth College 
v. Woodward ,“ two important cases concerning state acts which were 
deemed to be invalid, were discussed largely on other than jurisdictional 
grounds, but the advocates of State rights took occasion again to reaffirm 
the Republican doctrines announced in Martin v. Hunter's Lessee . It 
was not until the decisions against Virginia and Ohio in Cohens v. Vir- 
ginia 13 and Osborn v. Bank of the United Stated that the appeal of cases 
from the state to the federal courts was crystallized into an open and 
avowed attack upon the twenty-fifth section of the Judiciary Act. At- 
tempts had been made at various times to secure an amendment to the 
Constitution to secure the establishment of a special tribunal to decide 
questions in which the powers of the general government and of the states 
were concerned. 16 But the attack upon the decision of the Supreme Court 
in the Cohens Case was so serious that Chief Justice Marshall predicted 
that an attempt would be made to repeal section twenty-five. 

In April, 1822, a bill was introduced in Congress by Representative 
Stevenson of Virginia designed to repeal this section of the Judiciary 
Act. 16 Representative Wickliffe of Kentucky on January 2, 1824, proposed 
to have the Judiciary Committee inquire into the expediency of either 
repealing section twenty-five entirely or modifying it so as to permit the 

7 See above, pp. 270 ff. 

8 See Charles Warren, “Legislative and Judicial Attacks on the Supreme Court of 
the United States — A History of the Twenty -Fifth Section of the Judiciary Act,” 47 
Amer. Law Rev. (Jan., Feb., 1913), 36, for a list of these cases. 

9 7 Cranch 164 (1812). 

10 Martin v. Hunter’s Lessee, 8 Cranch 305, above, pp. 340 ff. 

11 4 Wheaton 316 (1819). 

Ibid., p. 518. 

u 6 Wheaton 266 (1821). 

14 9 Wheaton 796 (1824). 

“ Niles* Register, XVII: 314. 

16 See Annals , 17th Cong., 1st sess., p. 1681. 
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awarding of a writ of error to either party without reference to the man- 
ner in which the question shall have been decided by the state supreme 
court. But owing to the antagonism already aroused by the exercise of 
the limited jurisdiction then granted to the Court, the efforts to increase 
its powers were not at all favorably received. 17 

The failure to make any progress in curtailing the authority and juris- 
diction of the Supreme Court, according to William Wirt, was due to the 
prevailing sentiment of the people. In urging the appointment to the 
Court of the staunch Federalist Chancellor Kent, Wirt wrote: “If there 
are a few exasperated portions of our people who would be narrowing 
the sphere of action of that Court and subduing its energies to gratify 
popular clamour, there is a far greater number of our countrymen who 
would wish to see it in the free and independent exercise of its constitu- 
tional powers, as the best means of preserving the Constitution itself/’ 18 
Warren agrees with this judgment. That none of these attempts to restrict 
the powers of the Court succeeded, he thinks, “was an amazing tribute to 
the popular confidence in that tribunal; and that Jefferson and his fol- 
lowers in Virginia, Kentucky and Georgia failed so completely to con- 
vince the American people of the need of reform in the judiciary system 
can only be explained by the assumption that the country at large was 
convinced of the Court's integrity, of its freedom from partisan bias, and 
of its infinite value in the maintenance of the American Union." 19 

But immediately following this explanation of the presumed popular- 
ity of the federal Judiciary, Warren observes that despite the need of 
reform in the Judiciary system and the necessity of additional circuits in 
the West, measures recommended by Presidents Madison and Monroe 
for judicial reform were rejected by Congress. The Federalists opposed 
the bills because they wished to prevent the appointment of new Repub- 
lican Judges and the Republicans did not wish to extend the jurisdiction 
of the federal courts. 20 A survey of the discussions and controversies which 
arose with respect to the exercise of authority over the states by the 
Supreme Court and the proposals to revise the judicial system from 1825 
to 1835 do not indicate general approval of the work of the Court. 

Part of the difficulty in connection with the delay in the administration 
of justice in the lower federal courts arose from the requirement that in 
the establishment of new circuits a Justice of the Supreme Court was 

17 Representative Wickliffe’s proposal was not adopted until 1914. 

18 John Kennedy, Memoirs of the Life of William Wirt (Philadelphia, 1850), II: 184. 

39 Charles Warren, The Supreme Court in United States History. (Boston, 1922), II: 

IS 1 * *3*- 

"See Life and Letters of Joseph Story, ed. by William W. Story (Boston, 1851), I: 
326,327. 
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expected to preside in the circuits. The establishment of new circuits, 
therefore, seemed to demand the addition of new Justices to the Supreme 
Court. When the circuit comprising the states of Kentucky, Tennessee, 
and Ohio was established in 1807, it was taken for granted that a new 
Associate Justice would be appointed to serve the new circuit. Justice 
Thomas Todd, who was appointed to this position, found it impossible 
to cover the entire circuit, with the result that he eliminated Tennessee 
from his circuit attendance. Representative Claiborne of Tennessee, in 
protesting to the House of Representatives against the failure to hold 
circuit sessions in Tennessee, said that “unless some remedy was pro- 
vided, there was in that State an operative denial of justice as to the laws 
of the United States.” 21 Other new states were admitted to the union with- 
out adequate provision being made for District or Circuit Courts. Vari- 
ous proposals to remedy the situation were ignored by Congress. 22 But 

21 31 Annals , p. 419. See also Felix Frankfurter and James M. Landis, The Business of 
the Supreme Court: A Study in the Federal Judicial System (New York, 1927), pp. 34 ff. 

22 See especially the “Judges Bill” prepared by Justice Story providing for a radical 
reorganization of the circuit system. Life and Letters , I: 300. William Plumer of New 
Hampshire reported for the Judiciary Committee of the House of Representatives on 
March 3, 1823, as follows: “The Judiciary system of the United States, as originally 
established, consisted of one Supreme Court, six Circuit Courts, and thirteen District 
Courts. The District Court was held by one Judge in each district; the Circuit Court 
was formed by the union of the District Judge with one or more of the Judges of the 
Supreme Court; and the Supreme Court itself was composed of a Chief Justice and five 
associate Judges. The number of the District Courts has since been increased to twenty- 
seven, by the admission of new States into the Union, or the division of the old ones 
into separate districts; there being two District Courts in New York, two in Penn- 
sylvania, two in Virginia, and one in each of the other States. By an act of Congress, 
passed February 13, 1801, the United States were divided into six circuits, with a Circuit 
Court in each, consisting of three Judges, who were to hold two terms a year in each 
district, and were invested with the same general powers and jurisdiction as the former 
courts possessed. By the same act, the sessions of the Supreme Court were, in future, 
to be holden twice a year at the city of Washington, the Judges were no longer re- 
quired to sit in the Circuit Courts; and their number, on the death or resignation of 
the Judges then on the bench, was to be reduced to five. On the 8th of March, 1802, 
this act was repealed, and the former system was restored. On the 24th of February, 
1807, a new circuit was formed in the Western country, embracing the States of Ken- 
tucky, Tennessee, and Ohio; and the number of Judges of the Supreme Court was 
increased to seven. Since that time, six new States have been admitted into the Union 
from the West alone; and one has been created in the East, by the separation of 
Maine from Massachusetts. From the extent of the country, the number of the States, 
and the increasing mass of business constantly depending in the Circuit Courts, it was 
obviously impossible for seven Judges to hold two courts annually in each of the 
twenty-seven judicial districts, into which the United States (exclusive of the territories) 
are now divided. The Judges of the Supreme Court have not, therefore, been required 
by law to go into the new Western States; and there are, accordingly, no Circuit Courts 
holden in Louisiana, Indiana, Mississippi, Illinois, Alabama, and Missouri, nor in the 
territories of Michigan, Arkansas, and Florida. In each of these States and Territories, 
the District Court is vested with, and exercises, the jurisdiction of a Circuit Court of 
the United States.” 40 Annals, pp. 1173, 1174. 
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by 1824 ihc situation had become so desperate that Congressional con- 
sideration of the matter could be delayed no longer. In this session of 
Congress bills were presented to discontinue circuit riding after the 
model of the Federalist scheme of 1801, to provide separate Circuit Judges 
for the western circuits, and to increase the membership of the Supreme 
Court. No action was taken on these bills. They paved the way, however, 
for the measure introduced by Daniel Webster on December 22, 1825, 
providing for three new circuits and three new Associate Justices. This 
resulted in the great Judiciary Debate of 1826. 

The Judiciary Debate of 1826 

The second great debate on the judiciary system of the federal govern- 
ment, which was similar to the extensive discussions of 1802, came in 
1826. It arose over a bill presented by Daniel Webster for the Judiciary 
Committee of the House of Representatives which proposed to add three 
new Justices to the Supreme Court, making a total of ten Justices, and to 
provide additional Circuit Courts for the states of the South and the 
West. The primary purpose of the bill was to provide a more satisfactory 
system for the administration of federal justice in the states to which the 
circuit system of the Atlantic seaboard states had not been extended. In 
certain states the District Judges were required to perform the duties 
usually allotted to the Circuit Courts, and in others the dockets were 
crowded with untried cases. Nine states— Kentucky, Ohio, Tennessee, 
Missouri, Alabama, Illinois, Mississippi, Indiana, and Louisiana— were 
seeking better facilities for the handling of cases which came within the 
jurisdiction of the federal courts; some of them had repeatedly requested 
Congress to consider and provide more effectively for their needs. The 
revision of the Circuit Court system was, therefore, a matter which re- 
ceived primary consideration. 28 

Another issue of the debate and one which had been a matter of con- 
troversy from the time of the establishment of the Supreme Court was 
whether the practice of circuit riding should be continued. Webster be- 
lieved that circuit riding, because it established a direct contact with the 
communities affected by the Judges' decisions, rendered the Judges less 

23 Speaking of the acrimonious debate over the Repeal Act of 1802, Senator Van 
Buren of New York said: “Strong as the feelings then produced were, time and experi- 
ence have demonstrated the wisdom of the act of 1802, by which the system of 1789 
was restored and improved. Men who saw, or thought they saw, the prostration of the 
fairest and firmest pillar in the edifice, have been enabled by observation and more 
dispassionate reflection, to see the error of impressions made by the excitements of the 
moment, and, what is of equal value, have had the wisdom and the honesty to acknowl- 
edge their conversion to better and sounder opinions.” Cong. Debates, II, pt. 1, p. 414. 
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theoretical and kept them closer to the will of the people. It was also 
contended that if they were confined to appellate duties only they would 
lose their familiarity and contacts with the common law and the peculiar 
laws of the states . 24 When it was asserted that the Judges were physically 
incapable of circuit riding, it was contended that physical incapacity for 
work of this kind would involve the loss of mental power and energy to 
perform the duties of a Justice. To James Buchanan it was necessary to 
"preserve the country from suffering all the evils which flow from the 
administration of justice by an incompetent and a superannuated 
Judge .” 26 The knowledge of the law, said the opponents of circuit riding, 
was acquired from books and not from travel or the trial of cases in 
widely separated sections of the country. What the Judges needed was 
leisure and ample opportunity to increase their store of legal knowledge. 
Daniel Webster expressed the prevailing sentiment regarding the circuit 
riding when he said: 

In the first place, it appears to me that such an intercourse as the Judges of the 
Supreme Court are enabled to have with the profession, and with the people, in their 
respective circuits, is itself an object of no inconsiderable importance. It naturally 
inspires respect and confidence, and it communicates and reciprocates information 
through all the branches of the judicial department. This leads to a harmony of 
opinion and of action. The Supreme Court is, itself, in some measure insulated; it has 
not frequent occasions of contact with the community. The Bar that attends it is 
neither numerous, nor regular in its attendance. The gentlemen who appear before it, 
in the character of counsel, come for the occasion, and depart with the occasion. The 
profession is occupied mainly in the objects which engage it in its own domestic 
forums; it belongs to the States; and their tribunals furnish its constant and principal 
theatre. If the Judges of the Supreme Court, therefore, are wholly withdrawn from 
the circuits, it appears to me there is danger of leaving them without the means of 
useful intercourse with other judicial characters, with the profession of which they 
are members, and with the public. But, without pursuing these general reflections, 
I would say, in the second place, that I think it useful that Judges should see in practice 
the operation and effect of their own decisions. This will prevent theory from running 
too far, or refining too much. We find, in legislation, that general provisions of law, 
however cautiously expressed, often require limitation and modifications; something 
of the same sort takes place in judicature; however beautiful may be the theory of 
general principles, such is the infinite variety of human affairs, that those most prac- 
tised in them, and conversant with them, see at every turn a necessity of imposing 
restraints and qualifications on such principles. The daily application of their own 
doctrines will necessarily inspire courts with caution; and, with a knowledge of what 
takes place upon the circuits, and occurs in constant practice, they will be able to 
decide finally, without the imputation of having overlooked, or not understood any 
of the important elements and ingredients of a just decision. 28 

24 Cf. speech of Representative Buchanan of Pennsylvania and Senator Reed of 
Mississippi, Cong . Debates, II, pt. 1, 1825-1826, pp. 562, 931 ff. 

25 Ibid., p. 925. See also comments of Senator Robbins of Rhode Island, ibid., p. 505. 

28 Ibid., pp. 877, 878. 
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Ten Justices serving in circuits throughout all sections of the country 
were deemed less likely to be under the immediate influence of party and 
patronage than a smaller number of Justices. 27 Behind this argument was 
the belief that without the benefit of circuit riding and with the central- 
ization of the administration of federal justice in Washington, the deci- 
sions of the Supreme Court would, as had been the tendency of recent 
years, uniformly favor the authority of the federal government as against 
the states. 

A third issue of the debate centered around the provision of the bill 
which was designed to increase the number of Justices to ten. The fear 
was frequently expressed that to enlarge the Supreme Court would make 
of it a political tribunal. Proponents of the bill replied that it was already 
to a large extent a political tribunal and that the more it was concen- 
trated in Washington the more political it would become. 

Those opposing the increase in the number of Judges asserted that the 
proposal would create a “judicial assembly” rather than a court and 
that such a body would lessen individual responsibility, would increase 
the influence of prejudice and political feelings in judicial decisions, and 
that such a large number of Justices would be likely to result in frequent 
disagreements between the majority and minority, with a consequent 
undermining of the public confidence in the Court. The plan of increas- 
ing the size of the Court was opposed also on the ground that it was an 
attempt to adopt the principle of political representation on the Court. 
To Representative Mangum and others “the very idea of representation, 
in matters of judicial character, is not only very strange, it is more. It is 
alarming.” 28 Many contended the real danger was not so much that new 
sections would be represented, but the fear that men opposed to the 
extension of the authority and jurisdiction of the Court would be ap- 
pointed-men, in fact, who might seriously limit or curtail that juris- 
diction. On the other hand, it was not political representation as usually 
understood that was being urged, but rather a representation of the 
knowledge of the law as affected by local conditions and interests. An 
important assumption in the 1826 debate by those who desired to secure 
a change in the federal court system was that both the law and the courts 
should be made to respond to and be guided by the wishes of the people. 
To the objections raised concerning the increase in the number of Jus- 
tices on the Supreme Court, Webster replied: 

I admit that, for some causes, it will be inconveniently large: for such, especially, as 
required investigation into matters of fact, such as those of Equity and Admiralty: 
and, perhaps, for all private causes, generally. But the great and leading character of 

27 Cong. Debates , op. cit., Jan. 10, 17, 19, pp. 932, 1017, 1050. 

28 Ibid., p. 942. 
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the Supreme Court, its most important duties, and its highest functions, have not yet 
been alluded to. It is its peculiar relation to this government, and the state govern- 
ments. It is the power which it rightfully holds and exercises, of revising the opinions 
of other tribunals on constitutional questions, as the great practical expounder of the 
powers of the government; which attaches to this tribunal the greatest attention, and 
makes it worthy of the most deliberate consideration. Duties at once so important 
and so delicate, impose no common responsibility and require no common talent and 
weight of character. A very small court seems unfit for these high functions. These 
duties, though essentially judicial, partake something of a political character. The 
Judges are called on to sit in judgment on the acts of independent States; they control 
the will of sovereigns: they are liable to be exposed, therefore, to the resentment of 
wounded sovereign pride; and from the very nature of our system, they are called on, 
also, sometimes, to decide whether Congress has not exceeded its constitutional limits. 
Sir, there exists not upon the earth, and there never did exist, a judicial tribunal 
clothed with powers so various, and so important. I doubt the safety of rendering it 
small in number.® 

Behind the sentiment to have a larger number of Justices on the Su- 
preme Court was the belief that for such important issues as those affect- 
ing the sovereignty of the states, a greater number of Justices concurring 
in an opinion would be likely to gain better public support. 

Throughout the debate two different concepts of the method and 
technique by which judicial decisions are arrived at were contrasted. The 
ideal of the “just judge” acting as a judicial automaton was beginning 
to find its way into the popular imagination. Senator Harper of South 
Carolina thought that the members of the Supreme Court “ought to 
possess, in a high degree, talent, firmness, and integrity; and more than 
these; the individuals discharging duties on the Bench should ... all 
be statesmen . . . they should be without the manner, party, or passions, 
and views of politicians; they should be perfectly acquainted with men, 
with the workings of human passions without being subject to the influ- 
ence of passions .” 80 In a legal adjudication Senator Eaton of Tennessee 
could conceive of no place for motive, feeling, or bias, for “it would 
indeed be a miserable system of judicial hazard, if the random notions 
of individuals, selected to the Bench, apart from what is termed previous 
decisions and authority are to be made the test, the standard of adjudica- 
tion .” 31 Representative Powell of Virginia thought it a startling reflection 
that the courts of our country were influenced by political or sectional 
feelings, for, said he, “a greater curse could not be inflicted upon our 
country by a benign Providence .” 82 

29 Cong. Debates , op. cit., pp. 879, 880. 

80 Ibid., pp. 549, 550. 

81 Ibid., p.493. 

82 Ibid., p. 976. Representative Livingston of Louisiana spoke of Judges as “vaccinated 
by honor, integrity and truth.” Ibid., p. 1013. 
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On the other hand, a Judge on the Bench, said Representative Kerr of 
Maryland, “can only represent the majesty of the law. He decides by the 
lights of his own mind, and on the words of the Constitution, and on the 
laws, with the aid of proper rules of construction.” As he saw it, if men 
should be appointed to the Supreme Court who were infected with the 
atmosphere of local prejudice, they would soon throw aside their sec- 
tional notions and opinions and adopt nobler and loftier views . 88 So 
marked in the minds of some members of Congress was this detachment, 
aloofness, and superiority of the Justices that Senator Rowan of Kentucky 
exclaimed: “There has been, and is at this moment, in this country, a 
judicial idolatry— a judicial superstition— which encircles the Judges with 
infallibility .” 84 Viewing the development of these ideas. Van Buren ob- 
served a sentiment of idolatry for the Supreme Court which claims for 
its members an almost entire exemption from the fallibilities of human 
nature, and so powerful had this sentiment become that public men hesi- 
tated to express views in conflict with it . 85 

To offset the mechanistic conception of the interpretation of federal 
laws and the Constitution which was beginning to be expressed in Con- 
gress, there were a few at least who viewed the judicial function from a 
more realistic angle. Representative Powell of Virginia, opposing the 
increase of the number of Supreme Court Justices, thought the greater 
the number of men the greater the weakness, for “they are but men, after 
all: they are liable to all the infirmities of men /’ 36 Recognizing that the 
federal Justices were inclined to adopt the doctrines of Federalism in 
their decisions. Representative Wickliffe of Kentucky said he did not 
believe that association of the Judges with the Republicans of the coun- 
try would “taint the judicial ermine,” for “it is by intercourse with man 
we learn the nature of man; and a knowledge of human nature will never 
make a man the worse Judge .” 87 

Finally, the most important objection raised against the practice and 
procedure of the Supreme Court concerned the review of the decisions 
of the state supreme courts. And there was a firm conviction that the 
extent of the review, as exercised, was not sanctioned by any express 
mandate of the Constitution and that the chief difficulties which had 
arisen were due to misconstructions of that document. 

Though it was usually claimed that the Judges could not exercise 
powers not expressly accorded to them in the Constitution, Senator 

88 Cong. Debates , op. cit., p. 1102. 

84 Ibid., p. 442. 

85 Ibid., pp. 420, 421. 

86 Ibid., p. 980. 

87 Ibid., p. 931. 
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Rowan found it difficult to depict either the extent or the magnitude of 
the evils inflicted upon the states by the Judges in the exercise of implied 
powers . 88 Aware of the fact that the Supreme Court was gaining authority 
by the process of interpretation, Senator Rowan described “judicial con- 
struction” as “a new and mighty agent,— boundless in its strength, inde- 
finable in its structure, and terrible in its operations. It has the faculty 
of enveloping certainty in doubt, and eventually substituting judicial 
discretion for law— for rule .” 89 With deep feeling of resentment, he said: 
“If the object had been to destroy the liberty of the people of the States, 
and human ingenuity had been tortured to devise a plan, more effectual 
for that purpose, than any other, the one which is now, and for some time 
past has been, in operation, is the one which, in my opinion, would have 
been adopted as the most effectual .” 40 

From the Democratic point of view, Senator Van Buren analyzed the 
situation relating to the Supreme Court's review of state acts as follows: 

Not only are the acts of the national legislature subject to its review, but it stands as 
the umpire between the conflicting powers of the general and state governments. That 
wide field of debatable ground between those rival powers is claimed to be subject 
to the exclusive and absolute dominion of the Supreme Court. The discharge of this 
solemn duty has not been unfrequent, and, certainly, not uninteresting. In virtue of 
this power, we have seen it holding for naught the statutes of powerful States, which 
had received the deliberate sanction, not only of their legislatures, but of their highest 
judicatories, composed of men venerable in years, of unsullied purity, and unrivaled 
talents— statutes, on the faith of which immense estates had been invested, and the 
inheritance of the widow and the orphans were suspended. You have seen such statutes 
abrogated by the decision of this Court, and those who had confided in the wisdom and 
power of the state authorities, plunged in irremediable ruin. Decisions— final in their 
effect, and ruinous in their consequences. I speak of the power of the Court, not of 
the correctness or incorrectness of its decisions. With that we have here nothing to do. 

But this is not all. It not only sits in final judgment upon our acts, as the highest 
legislative body known to the country— it not only claims to be the absolute arbiter 
between the federal and state governments— but it exercises the same great power 
between the respective States forming this great Confederacy, and their own citizens. 
By the Constitution of the United States, the States are prohibited from pasing “any 
law impairing the obligation of contract ” This brief provision has given to the juris- 
diction of the Supreme Court a tremendous sweep. . . . 

There are few States in the Union, upon whose acts the seal of condemnation has 
not, from time to time, been placed by the Supreme Court. The sovereign authorities 
of Vermont, New Hampshire, New York, New Jersey, Pennsylvania, Maryland, Vir- 
ginia, North Carolina, Missouri, Kentucky, and Ohio, have, in turn, been rebuked and 
silenced, by the overruling authority of this Court. I must not be understood, sir, as 
complaining of the exercise of this jurisdiction by the Supreme Court, or to pass upon 
the correctness of their decisions. The authority has been given to them, and this is 

38 Ibid., p. 428. 

90 Ibid., p. 437. 

40 Ibid., p. 442. 
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not the place to question its exercise. But this I will say, that, if the question of con- 
ferring it was now presented for the first time, I should unhesitatingly say, that the 
people of the States might, with safety, be left to their own legislatures, and the pro- 
tection of their own courts. . . . 

It is true, as has elsewhere been said, with apparent triumph, that the States, whose 
legislative acts have successively fallen under the interdiction of the Court, have exdted 
little or no sympathy on the part of their sister States, and, after struggling with the 
giant strength of the Court, have submitted to their fate. . . . 

There are those, sir, and they are neither small in number, nor light in character, 
who think that the uniform tendency of the political decisions of the Supreme Court 
has been to strengthen the arm of the general government, and to weaken those of 
the States. Such men think that danger to the state governments is to be apprehended 
from permanently fixing the Judges of the Supreme Court at the seat of the federal 
government. They fear (to use an expression, though not literally applicable here, 
still so well conveys the idea) that it would be “establishing a power behind the throne 
stronger than the throne itself.” Thus thinking, they commenced, as far back as the 
now vindicated, but formerly much abused, act of 1802, to confine the Justices of the 
Supreme Court to their respective circuits, and that course has been persevered in to 
the present day. They think the inevitable tendency of a change would be for the 
worse— that, if the Judges come here under the eye of the government, prominent 
parties as they always must be to all collisions between the respective governments, 
they could not fail to embark more strongly in the feelings of men in power here, 
than they now do. . . . 

That this uncommon man who now presides over the Court, and who I hope may 
long continue to do so, is, in all human probability, the ablest judge now sitting upon 
any judicial bench in the world, I sincerely believe. But to the sentiment, which claims 
for the judges so great a share of exemption from the feelings that govern the conduct 
of other men , and for the Court the character of being the safest depository of political 
power, I do not subscribe. J have been brought up in an opposite faith, and all my 
experience has confirmed me in its correctness. In my legislation upon this subject, 

I will act in conformity to those opinions. I believe the Judges of the Supreme Court 
(great and good men as I cheerfully concede them to be) are subject to the same in- 
firmities, influenced by the same passions, and operated upon by the same causes 
that good and great men are in other situations. I believe they have as much of the 
esprit de corps as other men: those who act otherwise, form an erroneous estimate of 
human nature; and if they act upon that estimate, will, soon or late, become sensible of 
their delusions. 41 

Senator Rowan observed that it seemed not to have occurred to the 
people that the Judges might as readily enlarge the Constitution of the 
United States by construction as the states might violate it by legislation. 
And I do believe, said he, “that the federal Judges have erred more 
frequently, and much more injuriously, in pronouncing state laws uncon- 
stitutional, than the States have erred in enacting laws of that char- 
acter.”" He could not understand why the people did not trust their 

41 Cong. Debates, op. cit., pp. 417-419 

“ Cong. Debates, op. cit., p. 444. In Senator Rowan’s judgment the sovereign power 
of a state should not be submitted to any judicial tribunal. He thought the situation 
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legislators as did the people of England. It was apparent to a certain ex- 
tent that the issue in the debate was one between judicial and legislative 
supremacy. “If we can send into the Supreme Court an overruling major- 
ity/* said Representative Burgess of Rhode Island, “whenever the united 
ambition of Congress and the Executive may choose to do it, we place 
the Constitution and laws of the States, in the power of two branches 
of the government, and thus erect ourselves into a complete tyranny; and, 
that too, as the advocates of the bill contend, upon perfectly constitu- 
tional principles.” 4 * The Constitution, it was contended by those who 
supported one of the main tenets of Federalism, did not thus place the 
Judiciary at the good will and pleasure of the other departments. 

Among the proposals discussed to meet the persistent objections to the 
decisions of the Supreme Court were plans to abolish the circuit riding of 
the Supreme Court Justices, the requirement that a majority or more than 
a majority of all of the J us tices of the Court should be necessary to declare 
invalid either a law of Congress or a law of a state, and the insistence 
that a more satisfactory and effective system of judicial administration 
be provided for the West and the Southwest. But despite the prevail- 
ing sentiment favorable to judicial reform in Congress and throughout 
the country, nothing was accomplished by the debate of 1826. The bill 
of 1826, which added three additional Judges to the Supreme Court and 
required more than a majority of the Judges to declare legislative acts 
void, passed the House of Representatives after a protracted discussion. 
In the Senate the bill was passed with an amendment providing certain 
changes in the two northwestern circuits. This bill, as passed in the 
House, placed Ohio and Kentucky in the seventh circuit, and constituted 
Indiana, Illinois, and Missouri into a separate circuit. By the Senate 
amendment Kentucky and Missouri were to comprise the seventh 
circuit and Ohio, Indiana, and Illinois were placed in another circuit. 
Upon the bill's passage in both the Senate and the House, Tennessee and 
Alabama were placed in one circuit, and Mississippi and Louisiana in 
another. Owing to this slight difference of opinion between the two 
houses in the arrangement of the two northwestern circuits, the bill was 
not enacted into law. 44 Effective judicial reform to meet some of the per- 

intolerable when three Judges could paralyze the sovereign power of a state, and much 
worse when one Judge, as happened in the instance of a division of opinion among 
the Judges, could do it. It was regarded as a discouraging outlook when people were 
willing to resort to force to preserve their rights but patiently submitted to the loss of 
these same rights by judicial fiat. Ibid., p. 445. 

a Ibid., p. 1092. 

44 See comments of Representative Polk of Tennessee on January 20, 1830, 21st Cong., 
1st sess., Cong. Debates, VI, pt. 1, p. 548. 
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sistent objections of the Republican majorities in the states was thus 
deferred until the advent of the Democratic regime of Andrew Jackson 
rendered some of the important changes urged during the decade from 
1820 to 1830 unnecessary and inappropriate. 

In the Judiciary Debate of 1826 a number of proposals were made 
in the House of Representatives requiring the concurrence of a majority 
of the Justices, including the Chief Justice, in all cases involving the 
validity of legislative acts; but all failed to receive the approval of the 
House. 45 Continuing the efforts to reform the Judiciary, Representative 
Wickliffe introduced in the second session of the Nineteenth Congress 
a bill which he asserted would bring permanency into the decisions of 
the Supreme Court by requiring the joint opinion of at least five of 
seven Judges to invalidate the law of any state and stipulating that the 
opinions of the Justices be delivered seriatim* In the second session 
of the Twentieth Congress the Committee on the Judiciary submitted 
a favorable report on a bill prescribing the concurrence of five Justices 
to declare a state law unconstitutional. The committee concluded that: 
“The concurrence, then, of a greater number than a bare majority of 
that tribunal will tend to produce a greater spirit of acquiescence, to 
quiet heart-burnings, and thus add a strong cement to that Union which 
we all desire to be indissoluble and perpetual.” 47 The bill was postponed. 
Having failed in these attempts, those favoring judicial reform turned 
to another type of measure, such as Representative Le Compte's pro- 
posed constitutional amendment in the Twenty-second Congress pre- 
scribing that the Judges of the federal superior and inferior courts 
should hold their offices for a period of years. 48 This proposal was also 
defeated. 

At the same time that the Supreme Court was being subjected to per- 
sistent criticisms regarding its decisions affecting the powers of the states 
and attempts were being made to restrict the jurisdiction of the Court 
as well as to reorganize the federal Judiciary, other difficulties tended to 

46 See resolutions of Representatives Forsyth of Georgia, Moore df Kentucky, and 
Wickliffe of Kentucky, Cong. Debates, op. cit., pp. 884, 1122, 1124, 1125. Mr. Wickliffe’s 
proposal was as follows: “That in all cases brought before the Supreme Court, in which 
shall be drawn in question the validity of any act of Congress or treaty of the United 
States, or any part of the constitution of a State, six Justices of the Supreme Court 
shall concur in pronouncing such act of Congress, treaty of the United States, part 
of a constitution, or act of the legislature of any State, to be invalid; and that, without 
the concurrence of that number of Justices, no act of Congress, treaty of the United 
States, part of a constitution, or any act of the legislature of a State (as the case may 
be) so drawn in question, shall be deemed or holden invalid." Ibid., p. 1124. 

m Cong . Debates, III: 775. 

47 Op. cit., Jan. 2, 1829, V, appendix, p. 24. 

48 See Cong. Debates, VIII: 1856. 
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undermine public confidence in the administration of justice by the 
federal courts. Owing to the increase in cases appealed to the Supreme 
Court, its docket became overcrowded and cases were no longer expe- 
ditiously handled. 

In the 1825 term the Supreme Court was in session for six weeks. 
Thirty-eight cases from a docket of one hundred and sixty-four were 
decided. It was observed in Niles 9 Register that the Court had enough 
cases on hand to occupy all of the spare time of the Judges for nearly 
five years and that, in view of the fact that the number of cases would 
surely increase, “it appears absolutely necessary that a remedy should 
be applied to relieve the Judges of this Court of some part of their pres- 
ent duties, else justice must be, in effect, refused by delay.” 4 ® The follow- 
ing term it was reported that forty-nine cases were disposed of from a 
docket of one hundred and ninety, and it was charged that “the laws are 
not administered, under the present organization of the courts of the 
United States, as promptly or efficaciously as they ought to be.” 50 More 
serious objections were raised, however, to the arrangement which re- 
quired a District Judge to preside both in the District and Circuit Courts 
in some of the western states. As new states were admitted to the union 
from western or southern territories. Congress failed to provide Circuit 
Courts for them. Senator Berrien, reporting to the Judiciary Committee 
of the Senate in January, 1829, expressed the almost universal objection 
that no matter how important the controversy, the single opinion of the 
District Judge was decisive in the controversy on almost every issue pre- 
sented to the Court. Owing to the great distances from Washington and 
the long time and expense involved in appeals to the Supreme Court, 
these decisions were usually final. According to the committee report 
“the evil is more striking in criminal cases. The fiat of an individual, 
which dooms the accused to imprisonment, or to death is irresistible, 
irreversible. No appeal is allowed— no writ of error provided by law; 
and, from the constitution of the court, no disagreement can arise to 
invoke the protective interposition of the supreme tribunal.”® 1 

It was during this decade, however, that new issues of constitutional 
construction were taking shape which severely strained the relations 
between the nation and the states and which led, in the beginning of 
Jackson’s Administration, to the carrying out of the threat of the nulli- 
fication of a federal act by South Carolina. Historians, who have ap- 
proached the analysis of the events of this period from a nationalistic 
point of view, have been inclined to place a larger share of the responsi- 
bility for such drastic action by the states upon Thomas Jefferson than 
50 XXX: 83. 61 20th Cong., ad sess., ser. no. 181, Sen. Doc., 50, 5. 


XXVIII: 49. 
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the facts warrant. But before the stage was set for a conflict over federal 
versus state powers which brought the nation to the verge of war, Jeffer- 
son expressed views, which, supporting those of Spencer Roane and John 
Taylor, strengthened the Republican sentiment against the encroach- 
ments on state powers by the enlargement of federal authority through 
judicial construction. In any analysis which aims to present both sides 
of the argument on the great underlying issue of the day, the views of 
Jefferson cannot be ignored. 

Jefferson’s Criticisms of Marshall and His Nationalistic 
Interpretation of the Constitution 

The differences in method of constitutional interpretation between 
Alexander Hamilton and Thomas Jefferson have been analyzed in a 
previous chapter . 68 And the objections of Jefferson to the display of par- 
tisanship by the Chief Justice on the Bench in the Burr trial and on other 
occasions have been noted . 68 In the struggle between Jefferson and the 
Judiciary, which occupied his entire Administration and, indeed, con- 
tinued in one form or another for the rest of his life, Jefferson received 
the worst of the battle. He and his associates failed in the attempt to 
remove Justice Chase by impeachment; his attempt to convict Burr of 
treason proved ineffectual; he tried unsuccessfully to have the Constitu- 
tion amended so as to make the removal of Judges easier; he saw his 
appointees to the Supreme Court, and those of Madison for the most 
part, accept the views of Chief Justice Marshall with respect to national- 
ism and the protection of the vested rights of property; and he witnessed 
the gradual establishment of a constitutional doctrine of the distribution 
of state and federal powers at variance with his own. But his views in 
opposition to John Marshall’s nationalistic theories of construction de- 
serve more attention than is usually accorded to them. 

On his return to private life, Jefferson became an uncompromising 
foe of Marshall and a persistent critic of the practice of the review of 
federal and state acts by the federal courts. On this hypothesis the Con- 
stitution became, he thought, a mere thing of wax in the hands of the 
Judiciary which might twist and shape it into any form desired. 

Jefferson’s view of the proper use of the power of impeachment was 
a natural outgrowth of his doctrine that the people themselves were the 
ultimate authority in interpreting the Constitution . 54 If the President 
or Congress erred in such interpretation, the fault could speedily be cor- 

62 See chap. vi. • 

68 See above, pp. 287-288. 

“In a letter to William Jarvis on September 28, 1820, Jefferson wrote: “I know no 
safe depository of the ultimate powers of the society but the people themselves; and 
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rected by an election. But if the Supreme Court misinterpreted the Con- 
stitution, there was no effective means other than the indirect one of 
impeachment whereby the Judges could be held accountable to the 
people, for the amending process of the Constitution was so hedged 
about by restrictions as to render popular control impracticable through 
this channel. Accordingly, Jefferson and the other Republican leaders 
favored the use of impeachment, not merely as a method of removing 
incompetent and corrupt Judges, but also as a means of requiring a type 
of political responsibility for the Court in the determination of consti- 
tutional questions. 

The failure to convict Justice Chase convinced Jefferson of the futility 
of this method of removal, and he repeatedly referred to impeachment 
as a farce and a scarecrow which would not be tried again. Immediately 
following the Chase acquittal a constitutional amendment was intro- 
duced in Congress, presumably at Jefferson’s instigation, providing for 
the removal of the Judges of the Supreme Court and of the other federal 
Judges by the President on address of both houses of Congress. This 
would have provided a method of removal similar to the English system. 
The need for such an amendment was again asserted by Jefferson during 
the Burr trial when, in a letter to William B. Giles, he stated that if the 
protection of Burr by the Judiciary “produces this amendment, it will 
do more good than his condemnation would have done.” In later writ- 
ings Jefferson reverted to the problem of devising some method of 
curbing the Judiciary. He referred at various times to the advisability 
of the adoption of the English method of removal of Judges by the King 
on an address by a simple majority in both houses of Parliament. “Our 
Judiciary/’ said Jefferson, “should be submitted to some practical and 
impartial control.” 

In a letter to James Pleasants, Jefferson discussed in some detail the 
problem of controlling the Judiciary. He considered the proposal of 
erecting the Senate into an appellate court on constitutional questions 
but rejected it on the ground that the Senate was not properly repre- 
sentative of the people. He thought a six-year term for Judges, with 
eligibility for reappointment by the President upon the approval of both 
houses, was a better remedy. A third, and more immediate remedy, said 
Jefferson in referring particularly to the Cohens Case, would be a joint 
protestation of both houses of Congress that the doctrines expressed in 

if we think them not enlightened enough to exercise their control with a wholesome 
discretion, the remedy is not to take it from them, but to inform their discretion by 
education. This is the true corrective of abuses of constitutional power.” The Writings 
of Thomas Jefferson, ed. by Paul Leicester Ford (New York, 1892), X: 160, 161. 
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such a case are contrary to the Constitution. An avowal such as this, 
would, he thought, effectively prevent the execution of the judgment 
within the states.® 

Another reform which Jefferson favored as a means of curbing the 
Judiciary was to return to the original practice of rendering opinions 
seriatim instead of almost exclusively by the Chief Justice. In the first 
decade following the establishment of the Supreme Court, the majority 
of its opinions were rendered seriatim , but with the accession to the 
Bench of John Marshall as Chief Justice in 1801 the practice of deliver- 
ing opinions seriatim was abandoned.® In the letter to James Pleasants, 

65 A part of Jefferson’s letter to Pleasants, dated December 26, 1821, follows: 

“But you will have a more difficult task in curbing the Judiciary in their enterprises 
on the Constitution. I doubt whether the erection of the Senate into an appellate court 
on constitutional questions would be deemed an unexceptionable reliance; because 
it would enable the Judiciary, with the representatives in Senate of one-third only of 
our citizens, and that in a single house, to make by construction what they should 
please of the Constitution, and thus bind in a double knot the other two-thirds, for 
I believe that one-third of our citizens choose a majority of the Senate, and these too 
of the smaller States whose interests lead to lessen state influence, and strengthen 
that of the general government. A better remedy I think, and indeed the best I can 
devise would be to give future commissions to judges for six years (the Senatorial term) 
with a re-appointmentability by the President with the approbation of both houses. 
That of the H. of Repr. imports a majority of citizens, that of the Senate a majority 
of States and that of both a majority of the three sovereign departments of the existing 
government, to wit, of its executive and legislative branches. If this would not be 
independence enough, I know not what would be such, short of the total irresponsi- 
bility under which we are acting and sinning now. The independence of the judges in 
England on the King alone is good; but even there they are not independent on the 
Parliament; being removable on the joint address of both houses, by a vote of a 
majority of each, but we require a majority of one house and two-thirds of the other, 
a concurrence which, in practice, has been and ever will be found impossible; for the 
judiciary perversions of the Constitution will forever be protected under the pretext 
of errors of judgment, which by principle are exempt from punishment. Impeachment 
therefore is a bugbear which they fear not at all. But they would be under some awe 
of the canvass of their conduct which would be open to both houses regularly every 
6th year. It is a misnomer to call a government republican in which a branch of the 
supreme power is independent of the Nation. By this change of tenure a remedy would 
be held up to the States, which, although very distant, would probably keep them quiet. 
In aid of this a more immediate effect would be produced by a joint protestation of 
both Houses of Congress, that the doctrines of the Judges in the case of Cohens, adjudg- 
ing a State amenable to their tribunal, and that Congress can authorize a corporation 
of the District of Columbia to pass any act which shall have the force of law within a 
State, are contrary to the provisions of the Constitution of the U.S. This would be 
effectual; as with such an avowal of Congress, no State would permit such a sentence 
to be carried into execution, within its limits. If, by the distribution of the sovereign 
powers among three branches, they were intended to be checks on one another, the 
present case calls loudly for the exercise of that duty, and such a counter declaration, 
while proper in .form, would be most salutary as a precedent.” Writings (Ford ed.), 
X: 198, 199. See also letter to Nathaniel Macon, Aug. 19, 1821, Writings (Ford ed.), 
X: 192, 193. 

“ See The American Doctrine of Judicial Supremacy (Berkeley, 1932), pp. 352 ff. 
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cited in footnote 55, Jefferson referred to the practice of “cooking up a 
decision in Caucus” and asserted that this defeated “the possibility of 
impeachment by smothering evidence.” A constitutional amendment 
requiring seriatim opinions would place responsibility on the individual 
Judges for their opinions, would improve the quality of the opinions, 
and give us reports “unswelled by the arguments of counsel and within 
the compass of our reading and bookshelves.” 

Writing to Justice Johnson on October 27, 1822, Jefferson urged the 
return to the practice of rendering opinions seriatim and argued that 
this practice was supported by the custom of England and by the valu- 
able results that would follow its adoption. He said: 

Some of these [United States Supreme Court] cases too have been of such impor- 
tance, of such difficulty, and the decisions so grating to a portion of the public as to 
have merited the fullest explanation from every judge seriatim , of the reasons which 
had produced such convictions on his mind. It was interesting to the public to know 
whether these decisions were really unanimous, or might not perhaps be of 4 against 3 
and consequently prevailing by the preponderance of one voice only. The judges hold- 
ing their offices for life are under two responsibilities only. 1. Impeachment. 2. Indi- 
vidual reputation. But this practice completely withdraws them from both. For nobody 
knows what opinion any individual member gave in any case, nor even that he who 
delivers the opinion, concurred in it himself. Be the opinion therefore ever so impeach- 
able, having been done in the dark it can be proved on no one. As to the 2nd guarantee, 
personal reputation, it is shielded completely. The practice is certainly convenient for 
the lazy, the modest and the incompetent. It saves them the trouble of developing their 
opinion methodically and even of making up an opinion at all. That of seriatim argu- 
ment shows whether every judge has taken the trouble of understanding the case, of 
investigating it minutely, and of forming an opinion for himself, instead of pinning it 
on another’s sleeve. It would certainly be right to abandon this practice in order to give 
to our citizens one and all, that confidence in their Judges which must be so desirable 
to the Judges themselves, and so important to the cement of the union.® 7 

In reply to this letter. Justice Johnson wrote to Jefferson from Charles- 
ton on December 10, 1822: 

When I was on our state bench I was accustomed to delivering seriatim opinions in 
our appellate court, and was not a little surprised to find our Chief Justice in the 
Supreme Court delivering all the opinions in cases in which he sat, even in some in- 
stances when contrary to his own judgment and vote. But I remonstrated in vain; the 
answer was, he is willing to take the trouble, and it is a mark of respect to him. I soon, 
however, found out the real cause. Cushing was incompetent, Chase could not be got 
to think or write, Paterson was a slow man and willingly declined the trouble, and the 
other two judges (Marshall and Bushrod Washington) you know are commonly esti- 
mated as one Judge. 

67 Writings (Ford ed.), X: 223-225. At another time Jefferson referred to Judge 
Roane’s efforts in doing away with the method of Lord Mansfield and Marshall, 
namely, “of making opinions in secret and delivering them as the oracles of the court 
in mass.” Roane, when he came to the bench, said Jefferson, "refused to hatch judg- 
ments in conclave, or to let others deliver opinions for him.” Ibid., X: 224. 
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The real trouble, Johnson thought, was that there were too many Jus- 
tices on the Court. “Among seven men,” he said, “you will always find 
at least one intriguer, and probably more than one who may be acted 
upon only by intrigue." Four Judges were enough. He would have the 
country divided into a southern, a western, a middle, and an eastern 
division and a Judge appointed from each . 58 

Again writing to Justice Johnson in the following year, Jefferson com- 
mended the Justice for attempting to restore the seriatim method of 
delivering opinions and suggested that some of the other Judges be en- 
couraged to follow his example . 50 Jefferson urged Madison to aid in secur- 
ing a change in the practice whereby one Justice serves as the mouthpiece 
for the Court. He thought that Madison’s friendship with Justices Todd 
and Duval might justify him in speaking to them on the subject and in 
urging them to join Justice Johnson in the practice of preparing sep- 
arate opinions. In this manner, it was believed that "this dangerous 
engine of consolidation would feel a proper restraint by their being com- 
pelled to explain publicly the grounds of their opinions ." 60 

Madison replied that he was pleased to read Justice Johnson’s letter 
and to know that Jefferson was urging upon him a change in the Court’s 
method of delivering opinions. “I have taken frequent occasions to 
impress the necessity of the seriatim mode,” said Madison, “but the con- 
trary practice is too deeply rooted to be changed without the injunction 
of a law, or some very cogent manifestation of the public discontent .’’ 61 
From these expressions of opinion it is apparent that both Madison and 
Jefferson approved the proposals made in Congress to require the Jus- 
tices to render separate opinions. 

In a number of his letters, Jefferson recurred to the doctrine which he 
had expressed at the time of Chief Justice Marshall’s decision in the 
case of Marbury v. Madison , namely, that each of the branches of the 
general government is coordinate with the others, that each may inter- 

58 From Jefferson MSS in Library of Congress. 

59 Writings (Ford ed.), X: 232, 248-249. Referring to Chief Justice Marshall's practice 
of rendering the opinion in all important cases, Jefferson wrote to Thomas Ritchie: 

“An opinion is huddled up in conclave, perhaps by a majority of one, delivered as if 
unanimous, and with the silent acquiescence of lazy or timid associates, by a crafty 
Chief Judge, who sophisticates the law to his mind, by the turn of his own reasoning. 
A judiciary law was once reported by the Attorney General to Congress, requiring each 
Judge to deliver his opinion seriatim and openly, and then to give it in writing to the 
clerk to be entered in the record. A judiciary independent of a king or executive alone 
is a good thing; but independence of the will of the Nation is a solecism, at least in 
a republican government.” Writings (Ford ed.), X: 171. 

80 Writings (Ford ed.), X: 260. 

81 Writings (Ford ed.), IX: 115, 116. See also Jefferson's letter in Writings (Ford ed.), 
X: 169-171. 
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pret the Constitution in its own way, and that in cases of conflict an 
appeal to the people affords the proper method of determining whose 
interpretation shall prevail. On September 8, 1819, Jefferson wrote to 
Judge Spencer Roane: “My construction of the Constitution is . . . that 
each department is truly independent of the others, and has an equal 
right to decide for itself what is the meaning of the Constitution in the 
cases submitted to its action; and especially, where it is to act ultimately 
and without appeal.” 82 Jefferson denied the right of the Judiciary to 
finally and exclusively interpret the Constitution. He did not deny its 
equal right with the other departments to determine its meaning. 

Citing the pardon of those who had been convicted under the Sedition 
Act because he deemed the act unauthorized by the Constitution, and 
his refusal to deliver Marbury's commission, and his decision not to pre- 
sent a treaty to the Senate which he regarded unsatisfactory— Jefferson 
referred to these as examples of his position that “each of the three 
departments has equally the right to decide for itself what is its duty 
under the Constitution, without any regard to what the others may have 
decided for themselves under a similar question.” 88 According to this 
view, Jefferson realized that the Judiciary would have more frequent 
occasions to act on constitutional questions than the other departments, 
and he deplored the fact that the Judges were not, like the executive and 
legislative officers, responsible directly to the people. 84 

The most important criticism made by Jefferson of the Supreme Court 
under Chief Justice Marshall's direction is contained in his repeated 
attacks on the assertion by the Court of the doctrine of federal supremacy 
over the states. His views were expressed with great force and effective- 
ness in letters to friends following the decisions of the Supreme Court 
which interpreted broadly the grants of power to the federal government 
and which thereby limited the authority of the states. His feelings grew 
in intensity with every decision from the Court which affected the funda- 
mental rights claimed by the states. When the opinions favoring national 
authority, such as McCulloch v. Maryland, Dartmouth College v. Wood- 
ward, and Cohens v. Virginia, followed in close succession, his letters 
contain frequent references to the Supreme Court. To Judge Spencer 
Roane, Jefferson wrote on September 6, 1819, relative to the decision 
of the Supreme Court in the bank case: 

I had read in the Enquirer, and with great approbation, the pieces signed Hampden, 
and have read them again with redoubled approbation, in the copies you have been so 
kind as to send me. I subscribe to every tittle of them. They contain the true principles 
of the revolution of 1800, for that was as real a revolution in the principles of our gov- 

•* Writings (Ford ed.), X: 141. 68 Ibid., p. 142. 

84 See letter to Wm. C. Jarvis, Sept. 28, 1820, Writings (Ford ed.), X: 160, 161. 
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emment as that of 1776 was in its form; not effected indeed by the sword, as that, but 
by the rational and peaceable instrument of reform, the suffrage of the people. The 
Nation declared its will by dismissing functionaries of one principle, and electing those 
of another, in the two branches, executive and legislative, submitted to their election. 
Over the Judiciary department the Constitution had deprived them of their control. 
That, therefore, has continued the reprobated system, and although new matter has 
been occasionally incorporated into the old, yet the leaven of the old mass seems to 
assimilate to itself the new, and after twenty years’ confirmation of the federal system 
by the voice of the Nation, declared through the medium of elections, we find the 
Judiciary on every occasion, still driving us into consolidation. 

In denying the right they usurp of exclusively explaining the Constitution, I go fur- 
ther than you do, if I understand rightly your quotation from The Federalist, of an 
opinion that “the Judiciary is the last resort in relation to the other departments of 
the government, but not in relation to the rights of the parties to the compact under 
which the Judiciary is derived.” If this opinion be sound, then indeed is our Constitu- 
tion a complete felo de se. For intending to establish three departments, co-ordinate 
and independent, that they might check and balance one another, it has given, accord- 
ing to this opinion, to one of them alone, the right to prescribe rules for the government 
of the others, and to that one too, which is unelected by, and independent of the Na- 
tion. For experience has already shown that the impeachment it has provided is not 
even a scarecrow; that such opinions as the one you combat, sent cautiously out, as 
you observe also, by detachment, not belonging to the case often, but sought for out 
of it, as if to rally the public opinion beforehand to their views, and to indicate the line 
they are to walk in, have been so quietly passed over as never to have excited ani- 
madversion, even in a speech of any one of the body intrusted with impeachment. The 
Constitution, on this hypothesis, is a mere thing of wax in the hands of the Judiciary, 
which they may twist and shape into any form they please. It should be remembered, 
as an axiom of eternal truth in politics, that whatever power in any government is 
independent, is absolute also; in theory only, at first, while the spirit of the people is 
up, but in practice, as fast as that relaxes. Independence can be trusted nowhere but 
with the people in mass. They are inherently independent of all but moral law. My 
construction of the Constitution is very different from that you quote. It is that each 
department is truly independent of the otners, and has an equal right to decide for 
itself what is the meaning of the Constitution in the cases submitted to its action; and 
especially, where it is to act ultimately and without appeal. 85 

In 1820 a work by William C. Jarvis entitled “The Republicans,” in 
which the Judges were considered as the ultimate arbiters of all constitu- 
tional questions, was submitted to Jefferson. This, Jefferson held, was 
a “very dangerous doctrine indeed, and one which would place us under 
the despotism of an oligarchy. Our Judges are as honest as other men, 
and not more so. They have, with others, the same passions for party, 
for power, and the privilege of their corps. The Constitution has erected 
no such single tribunal, knowing that to whatever hands confided, with 
the corruptions of time and party, its members would become despots.”" 
Their power, he thought, is the more dangerous because they are in 
“ Writings (Ford ed.), X: 140, 141. ** Ibid., p. 160. 
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office for life, and they are not responsible, as are those in the Legislative 
and Executive departments, to the people through the elective control. 
It is respectfully submitted that the Constitution restrains the authority 
of the Judges to judicial duties as it does the Executive and Legislative to 
their respective duties. But regardless of this principle, the Judges have 
undertaken to dictate to the Executive in the discharge of his duties. 

Jefferson regularly expressed the fear that the courts of the United 
States were attempting to break down the constitutional barriers be- 
tween the coordinate powers of the states and the union. In his auto- 
biography, which was prepared in 1821, he discussed the draft of the 
Constitution submitted to the Philadelphia Convention together with 
certain amendments thereto. He then referred to an amendment which 
was overlooked at the time and in the omission of which lurked the dan- 
ger that was leading to the destruction of the combination of national 
powers in a general government and independent powers in the states.* 7 
This amendment, which was intended to submit the federal Judiciary 
to a practical and impartial control, Jefferson regarded as indispensable 
to the continuance of federal government in the United States. 68 He 
wrote: 

It is not enough that honest men are appointed judges. All know the influence of inter- 
est on the mind of man, and how unconsciously his judgment is warped by that influ- 
ence. To this bias add that the esprit de corps , of their peculiar maxim and creed that 
“it is the office of a good judge to enlarge his jurisdiction,” and the absence of respon- 
sibility, and how can we expect impartial decision between the general government, of 
which they are themselves so eminent a part, and an individual State from which they 
have nothing to hope or fear. We have seen too, that, contrary to all correct example, 
they are in the habit of going out of the question before them, to throw an anchor 
ahead and grapple further hold for future advances of power. They are then in fact 
the corps of sappers and miners, steadily working to undermine the independent rights 
of the states, and to consolidate all power in the hands of that government in which 
they have so important a freehold estate. 69 

He became more and more convinced, as decision after decision was 
announced defining the powers and duties of the various departments 
of government in the calm and commanding logic of Marshall, that the 
Judges would soon be in a position “to lay all things at their feet/’ 70 

Though Madison agreed with Jefferson that the Supreme Court under 
Marshall's direction had gone beyond the constitutional mandates and 
requirements to support the centralization of authority in the general 

67 Writings (Ford ed.), X: 160. 

68 Ibid., I: 111-113. 

69 Ibid . 

70 See C. G. Haines, “The Conflict over Juditial Powers in the United States to 1870,” 
Columbia University Studies in History, Economics, and Public Law, XXXV (1909), 
pp. 65-68, from which a few extracts have been used in the preceding pages. 
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government, he did not approve the views of Roane, Taylor, and Jeffer- 
son to meet the situation. Regarding the necessity of the review of state 
acts by the federal courts, he wrote to Jefferson as follows: 

In tracing the boundary between the general and state governments the problem re- 
mains for maintaining it in practice; particularly in cases of judicial cognizance. To 
refer every point of disagreement to the people in conventions would be a process too 
tardy, too troublesome, and too expensive; besides its tendency to lessen a salutary 
veneration for an instrument so often calling for such explanatory interpositions. 
A paramount or even a definitive authority in the individual States, would soon make 
the Constitution and laws different in different States, and thus destroy that equality 
and uniformity of rights and duties which form the essence of the compact; to say 
nothing of the opportunity given to the States individually of involving by their de- 
cisions the whole Union in foreign contests. To leave conflicting decisions to be settled 
between the judicial parties could not promise a happy result. The end must be a trial 
of strength between the Posse headed by the Marshal and Posse headed by the Sheriff. 
Nor would the issue be safe if left to a compromise between the two governments the 
case of a disagreement between different governments being essentially different from 
a disagreement between branches of the same government. In the latter case neither 
party being able to consummate its will without the concurrence of the other, there is 
a necessity on both to consult and to accommodate. Not so, with different governments 
each possessing every branch of power necessary to carry its purpose into complete 
effect. It here becomes a question between independent nations, with no other dernier 
resort than physical force. Negotiation might indeed in some instances avoid this ex- 
tremity; but how often would it happen, among so many States, that an unaccommo- 
dating spirit in some would render that source unavailing. 

We arrive at the agitated question whether the judicial authority of the United States 
be the constitutional resort for determining the line between the federal and state 
jurisdictions. Believing as I do that the general Convention regarded a provision within 
the Constitution for deciding in a peaceable and regular mode all cases arising in the 
course of its operation, as essential to an adequate system of government that it in- 
tended the authority vested in the judicial department as a final resort in relation to 
the States, for cases resulting to it in the exercise of its functions, (the concurrence of 
the Senate chosen by the state legislatures, in appointing the Judges, and the oaths and 
official tenures of these, with the surveillance of public opinion, being relied on as 
guaranteeing their impartiality); and that this intention is expressed by the articles 
declaring that the federal Constitution and laws shall be the supreme law of the land, 
and that the judicial power of the United States shall extend to all cases arising under 
them; Believing moreover that this was the prevailing view of the subject when the 
Constitution was adopted and put into execution; that it has so continued through the 
long period which has elapsed; and that even at this time an appeal to a national 
decision would prove that no general change has taken place; thus believing I have 
never yielded my original opinion indicated in The Federalist No. 39 to the ingenious 
reasonings of Colonel Taylor against this construction of the Constitution. 

I am not unaware that the judiciary career has not corresponded with what was 
anticipated. At one period the Judges perverted the Bench of Justice into a rostrum 
for partisan harangues. And latterly the Court, by some of its decisions, still more by 
extra-judicial reasonings and dicta, has manifested a propensity to enlarge the general 
authority in derogation of the local, and to amplify its own jurisdiction, which has 
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justly incurred the public censure. But the abuse of a trust does not disprove its exist- 
ence. And if no remedy of the abuse be practicable under the forms of the Constitution, 
I should prefer a resort to the Nation for an amendment of the tribunal itself, to con- 
tinual appeals from its controverted decisions to that ultimate arbiter. 71 

This argument, according to Roane and Taylor, was based primarily 
on policy and expediency, and in their opinion, so far as it was predi- 
cated on the language of the Constitution, was not supported by the 
facts. Like the arguments of the Federalists, it is founded on precon- 
ceived ideas and postulates which the facts do not substantially support. 
Madison's own views at the time of the making of the Constitution do 
not sustain such a broad power of review of state acts by the federal 
courts. The threat of nullification, which was now frequently advanced, 
apparently led Madison to retract somewhat from his earlier expres- 
sions of opinion against judicial supremacy in the field of constitutional 
construction. 

Commenting on Jefferson's criticisms of the decisions of men like 
Justices Marshall, Story, and Washington, Kendrick C. Babcock con- 
tended that Jefferson did not understand that “the Constitution was 
being interpreted in these great decisions by men of the highest legal 
attainments and historical sense, men of the finest patriotism and devo- 
tion to the Constitution." 72 But Babcock misses the real point at issue. 
Both sides in the controversy had able, high-minded, and patriotic states- 
men as leaders who were defending what they regarded as the sound 
interpretation of the Constitution. It was because the Supreme Court 
did not confine itself to the strict interpretation and application of the 
letter of the law, but went over into the realm of determining policy 
and expediency and of making the language of the Constitution suffi- 
ciently malleable to sanction a broad program of national powers, that 
these decisions called forth persistent and continuous criticisms from 
the Democrat-Republicans and the successor to this party, the Jackso- 
nian Democrats. 

Decisions of the Supreme Court from 1823 TO *828 
The period from 1815 to 1825 was marked by repeated attempts of the 
states to check the centralizing tendencies of the federal government, 
particularly those tendencies which were reflected in the decisions of 
the Supreme Court. But on this issue Chief Justice Marshall was un- 
yielding and unwilling to consider anything in the way of compromise. 
Whether or not his views accorded with public sentiment made no dif- 
ference to him. 

71 Writings (Ford ed.), IX: 140-143. 

71 The Rise of American Nationality, 1811-1819 (New York, 1906), 307. 
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On certain questions, however, Marshall readily concurred in the 
prevailing views of the people regardless of the apparent injustice or 
hardship which might result from the determination of the rights of 
individuals. When a cause came to the Supreme Court involving the 
validity of land grants made by Indian tribes, the Chief Justice assumed, 
with little in the way of argument, that titles to lands granted to indi- 
viduals or companies by Indian tribes could not be recognized by the 
courts of the United States. The United States, he said, “have unequiv- 
ocally acceded to that great and broad rule by which its civilized in- 
habitants now hold this country. They hold, and assert in themselves, 
the title by which it was acquired. They maintain, as all others have 
maintained, that discovery gave an exclusive right to extinguish the 
Indian title of occupancy, either by purchase or conquest; and gave also 
a right to such a degree of sovereignty as the circumstances of the people 
would allow them to exercise .” 78 Contrary to apparent and indisputable 
facts, it was assumed that the Indians were uncivilized and hence had no 
recognized and approved forms of civil government which could grant 
and give sanction to valid legal titles to land. The decision merely gave 
federal judicial sanction to a practice which had been followed by the 
European powers in their discovery and settlement of the American con- 
tinent and to the practically uniform procedure of the colonial and state 
governments in the United States. A contrary decision at this time would 
have proved so disastrous that it can scarcely be deemed possible that 
any court would have undertaken to rectify the injustices and the 
wrongs perpetrated in the seizure of the lands of the Indians. 

Justice Story undertook to declare slavery to be contrary to the law 
of nations because it was in “violation of some of the first principles, 
which ought to govern nations” and was “repugnant to the great prin- 
ciples of Christian duty, the dictates of natural religion, the obligations 
of good faith and morality, and the eternal maxims of social justice.” 
And in view of all the circumstances surrounding the traffic in slaves. 
Story thought that he was bound “to consider the trade an dffense against 
the universal law of society .” 74 This decision, Warren thinks, did credit 
to Story's moral fervor, though it was in advance of the morals of the 
times, and in conflict with established international law and the de- 
cisions of the English courts . 75 Chief Justice Marshall, however, admit- 
ting that trade in slaves was contrary to the law of nature, declined to 
follow in the footsteps of Story. Speaking for the Supreme Court in a 
decision refusing to condemn slavery, Marshall said: “Whatever might 

78 Johnson and Graham's Lessee v. McIntosh, 8 Wheaton 587 (1823). 

74 United States v. Le Jeune Eugenie, 2 Mason 449 ff. (1822). 

75 Warren, op. tit., II: 45. 
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be the answer of a moralist to this question, a jurist must search for its 
legal solution, in those principles of action which are sanctioned by 
the usages, the national acts, and the general assent, of that portion of 
the world of which he considers himself a part, and to whose law the 
appeal is male. If we resort to this standard, as the test of international 
law the question ... is decided in favor of the legality of the trade.” 7 ® 
The resentments aroused during the discussion of the Missouri question 
indicated that public sentiment was not likely to support a far-reaching 
judicial pronouncement affecting the slavery interests. Though Marshall 
was willing, when occasion required, to build law upon “the eternal 
maxims of social justice,” this was deemed to be an instance in which 
the solid basis of governmental sanction for the enforcement of such 
principles was necessary. 

The rights and privileges of the states were also treated somewhat 
considerately in a case arising under the admiralty jurisdiction of the 
federal courts. A District Court was held to have no jurisdiction in a 
suit for wages earned on a voyage from a port within a state and back to 
the port of departure as a cause of admiralty and maritime jurisdiction. 
Examining the act of 1790 regulating merchant seamen. Justice Story 
said: “It merely recognizes the existing, and does not intend to confer 
any new, jurisdiction. Whether, under the power to regulate commerce 
between the States, Congress may not extend the remedy, by the sum- 
mary process of admiralty, to the cases of voyages on the western waters, 
it is unnecessary for us to consider. If the public inconvenience, from 
the want of a process of an analogous nature, shall be extensively felt, 
the attention of the legislature will doubtless be drawn to the subject. 
But we have now only to declare, that the present suit is not maintain 
able as a cause of admiralty and maritime jurisdiction, upon acknowl- 
edged principles of law.” 77 

It had been previously decided that the admiralty and maritime juris- 
diction of the federal courts extended to similar cases on the rivers of 
Kentucky. The assertion of admiralty jurisdiction by the federal courts 
over inland waters was strongly opposed by the states bordering on the 
navigable rivers. Senator Johnson of Kentucky called this extension of 
federal authority “the most serious encroachment upon the constitu- 
tional jurisdiction of the state tribunals and the most dangerous inroad 
upon state sovereignty.” A bill confining admiralty jurisdiction to places 
within the ebb and flow of the tide was favorably considered in Congress 
but failed of enactment. 78 The situation was temporarily relieved by 

70 The Antelope, 10 Wheaton 121 (1825). 

77 The Thomas Jefferson, 10 Wheaton 429 (1825). 

78 17th Cong., 1st sess., Feb. 13, 1822. 17th Cong., 2d sess., Feb. 15, 1823. 
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the decision of the Supreme Court in The Thomas Jefferson that 
admiralty jurisdiction did not extend beyond the ebb and flow of the 
tide. 79 This change in attitude by the federal Justices probably resulted 
from the public agitation for the reform of the federal Judiciary. It was 
later deemed necessary for the Supreme Court to reverse itself on this 
point. 80 

Despite seeming interferences with the contract clause, the Supreme 
Court refused to stand in the way of the developing public sentiment 
to abolish imprisonment for debt. In Madison v . Haile wherein a claim 
was made that such an act violated the contract clause of the federal 
Constitution, the Court declared that “this is a measure which must be 
regulated by the views of policy and expediency entertained by the state 
legislatures/ 1 for, said Justice Thompson, “such laws act merely upon 
the remedy, and that in part only. They do not take away the entire 
remedy, but only so far as imprisonment forms a part of such remedy.” 
Sturges v. Crowninshield was quoted to the effect that “without impair- 
ing the obligation of the contract, the remedy may certainly be modified 
as the wisdom of the nation shall direct. . . . Imprisonment is no part of 
the contract, and simply to release the prisoner, does not impair its obli- 
gation.” 82 Imprisonment for debt was now generally considered repug- 
nant to reason and justice, and the Supreme Court did not stand in the 
way of the abolition of the inhuman practice which had prevailed for 
centuries. One of the most important cases which came to the Supreme 
Court during this period, Ogden v . Saunders , related to the interpreta- 
tion of the contract clause. 

Ogden v. Saunders .— This case 88 was first argued in March, 1824, fol- 
lowing the decision in Gibbons v. Ogden , but because of a division of 
opinion among the Justices, no decision was rendered during this or the 
following term of the Court. After the appointment of Justice Trimble 
the case was again argued in January, 1827. One month later the decision 
was rendered, the Justices being divided four to three on this issue of 
whether a New York insolvent law was valid so far as it was applicable 
to contracts made after the passage of the law. By the same vote, but with 
a different line-up of the Justices, it was held that the New York law 
could not discharge a contract with a citizen of another state. 

Henry Wheaton, arguing against the validity of the state bankrupt 

19 10 Wheaton 428 (1825). It is interesting to note that before this decision Justice 
Story had been extremely liberal in construing the extent of admiralty jurisdiction. See 
Warren, op. cit., II; 95. 

80 See The Genessee Chief v. Fitzhugh, 12 Howard 443 (1851). 

a 12 Wheaton 378 (1827). 

“4 Wheaton 200, 201 (1819). 

* 12 Wheaton 213 (1827). 
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acts, contended that the prohibition on the states against the passage 
of laws impairing the obligation of contracts was intended to establish 
“a great conservative principle” under which contracts might be pro- 
tected from unjust acts of legislation in any form . 84 The authority in the 
power granted to the federal government to enact a uniform bankruptcy 
law was declared to be vested exclusively in the federal government. To 
the claim that the prohibition on the states in the passage of bankrupt 
laws applied to acts operating on existing contracts only, Wheaton re- 
plied that “retrospective laws, applicable to civil cases, hardly required 
any positive and express prohibition. In every system of jurisprudence, 
such laws are considered as contrary to the first principles of natural 
justice The Constitution meant to preserve the inviolability of con- 

tracts, as secured by those eternal principles of equity and justice, which 
run throughout every civilized code, which form a part of the law of 
nature and nations, and by which human society, in all countries and 
all ages, has been regulated and upheld.” The obligation of contract 
does not spring from municipal law alone. It is derived from a higher 
source— “from those great principles of universal law, which are binding 
on the societies of man as well as on individuals .” 86 

For the state, counsel insisted that it was by this time the settled doc- 
trine of the Supreme Court that the states could pass bankrupt laws 
provided these laws did not impair the obligation of existing contracts 
and that if Congress enacted a uniform law the state acts would be sus- 
pended only so far as they were in conflict with the federal statute. The 
obligation of contract, which by the Constitution the states could not 
impair, was defined as the local laws which were then in force and were 
intended to give effect to the contract. These laws could clearly be 
changed if made to apply only to subsequent contracts. 

Webster, in support of the contentions of Wheaton, said: “The Con- 
stitution was intended to accomplish a great political object. Its design 
was not so much to prevent injustice or injury in one case, or in succes- 
sive single cases, as it was to make general salutary provisions, which in 
their operation should give security to all contracts, stability to credit, 
uniformity among all the States, in those things which materially con- 
cerned the foreign commerce of the country, and their own credit, trade, 

**Ibid., p. 216. 

85 12 Wheaton 221, 222. Counsel, in arguing the case of Ogden v. Saunders, explained 
that the obligation of contract which the Supreme Court enforced in Green v. Biddle 
(8 Wheaton 1) was one presented and required by the law of nature and of nations and 
not one specifically demanded by the language of the Constitution. See argument of 
Wheaton, 12 Wheaton 223 and confirmation of this view by Justice Washington, ibid., 
p. *58. 
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and intercourse among themselves .” 88 Agreeing also with Wheaton, Web- 
ster thought that the obligation of contract did not arise solely from the 
provisions of municipal law but that the duty to provide that the terms 
of agreements entered into are fulfilled springs from universal law. The 
authorities on natural law and the law of nations such as Vattel, Grotius, 
Burlamaqui, Pothier, and Rutherforth were cited in support of this view. 
“We differ from our learned adversaries on general principles,” said 
Webster, “we differ as to the main scope and end of this constitutional 
provision. They think it remedial: we regard it as preventive. They 
think it adopted to secure redress for violated private rights: to us it 

seems intended to guard against great public mischiefs We think 

its main scope to be general and political .” 87 Webster then took issue 
with the opinion of the Court as expressed in Sturges v. Croxvninshield 88 
to the effect that the authority to enact bankrupt laws was not granted 
exclusively to the federal government. He respectfully requested the 
Justices to reconsider this point, for “one great political object, intended 
by the Constitution, would be defeated, if this construction were allowed 
to prevail .” 80 

The Justices delivered their opinions seriatim . To Justice Washington 
the most important issue to decide was “whether the obligation of a 
contract is impaired by a state bankrupt or insolvent law, which dis- 
charges the person and future acquisitions of the debtor from his liability 
under a contract entered into in that State after the passage of the act. ,,0 ° 
Interpreting the prohibition of the Constitution so as to enforce the 
notions of the universal law relating to the performance of contracts 
would, thought Washington, restrict the sphere of state legislation be- 
yond that which the sovereign states of the union would have consented 
to, for, said he, “it will be found upon examination, that there are few 
laws which concern the general policy of a State, or the government of 
its citizens in their intercourse with each other, or with strangers, which 
may not in some way or other affect the contracts which they have entered 
into, or may thereafter form .” 01 The term “obligation” then, maintained 
Washington, can refer only to the municipal law of the state, whether 
that be written or unwritten, which is the law of the contract made within 
the state. “To the decision in the case of Sturges v . Croxvninshield, and to 
the reasoning of the learned Judge who delivered that opinion,” Wash- 
ington said, “I entirely submit; although I did not then, nor can I now, 
bring my mind to concur in that part of it, which admits the constitu- 

88 12 Wheaton '237. 80 12 Wheaton 253. 

87 Ibid., p. 247. 00 Ibid., p. 254. 

88 4 Wheaton 122 (1819). n Ibid., pp. 258, 259. 
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tional power of the state legislatures to pass bankrupt laws, by which I 
understand, those laws which discharge the person and future acquisi- 
tions of a bankrupt from his debts. I have always thought that the power 
to pass such a law was exclusively vested by the Constitution in the legis- 
lature of the United States. But it becomes me to believe that this opinion 
was, and is, incorrect since it stands condemned by the decision of a 
majority of this Court, solemnly pronounced /’ 92 It was then concluded 
that a bankrupt law which operates prospectively, or so far as it does so 
operate, does not violate the Constitution of the United States. In Wash- 
ington’s opinion the power to pass bankrupt laws was exclusive in Con- 
gress, and, since affirmative federal action would prevent unreasonable 
interference with contracts as affected by such laws, the intention must 
have been to apply the constitutional prohibition only to retrospective 
laws. 

After calling attention to errors or misinterpretations of the reporters 
in the cases of McMillan v. McNeill 98 and Sturges v. Crowninshield Jus- 
tice Johnson explained that the Court in the latter case was “greatly 
divided in their views of the doctrine, and the judgment partakes as 
much of a compromise, as of a legal adjudication. The minority thought 
it better to yield something than risk the whole. And, although their 
course of reasoning led them to the general maintenance of the state 
power over the subject . . . yet, as denying the power to act upon anterior 
contracts, could do no harm, but, in fact, imposed a restriction conceived 
in the true spirit of the Constitution, they were satisfied to acquiesce in it, 
provided the decision were so guarded as to secure the power over poste- 
rior contracts, as well from the positive terms of the adjudication, as from 
the inferences deducible from the reasoning of the Court .” 95 The limita- 
tions of the reasoning and judgment in the Sturges Case were then as- 
serted to the effect that a state may pass a bankrupt law provided it does 
not impair the obligation of contracts, and provided there is no conflict- 
ing act of Congress, and that so far as such state act relates to contracts 
made before its passage, it is void. These propositions were thought to 
have disposed of the claim that Congress had exclusive authority to enact 
a bankrupt law. But since the question of the exclusiveness of the federal 
authority in this field was again raised by counsel and supported by 
Justice Washington, Johnson gave his reasons for rejecting this interpre- 
tation of the language of the Constitution. The grant of authority to 
Congress, he thought, was in such form that nothing short of a direct 
prohibition on the states against the exercise of such authority would 

“ Ibid., pp. 263, 264. 94 Ibid., p. 122. 

99 4 Wheaton 209 (1819). 96 12 Wheaton 272, 273. 
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have sanctioned exclusive federal power over bankruptcy. Appealing to 
history, Johnson made the following suggestion: 

Let any one turn his eye back to the time when this grant was made, and say, if the 
situation of the people admitted of an abandonment of a power so familiar to the juris- 
prudence of every State; so universally sustained in its reasonable exercise, by the 
opinion and practice of mankind, and so vitally important to a people overwhelmed 
in debt, and urged to enterprise by the activity of mind that is generated by revolutions 
and free governments. I will with confidence affirm, that the Constitution had never 
been adopted, had it then been imagined that this question would ever have been 
made, or that the exercise of this power in the States should ever have depended upon 
the views of the tribunals to which that Constitution was about to give existence. 
With regard to the universal understanding of the American people on this subject, 
there cannot be two opinions. If ever contemporaneous exposition, and the dear un- 
derstanding of the contracting parties . . . could be resorted to, as a means of expound- 
ing an instrument, the continuing and unimpaired existence of this power in the States 
ought never to have been controverted. 86 

Johnson concluded that the exclusive power of Congress over the relief 
of insolvents was untenable and that the dangers apprehended from the 
contrary doctrine were unreal. 

The obligation of contract, then, which the Constitution protects was 
given a very broad application. The right and power involved in such 
an obligation, said Johnson, “will be found to be measured neither by 
the moral law alone, nor universal law alone, nor by the laws of society 
alone, but by a combination of the three— an operation in which the 
moral law is explained and applied by the law of nature, and both modi- 
fied and adopted, to the exigencies of society by positive law /’ 97 Since the 
broad ground which he was predicating for the protection of contracts 
might be deemed applicable to contracts made prior to the contested law 
as well as those made posterior to it and because his views in this respect 
were inconsistent with the decision in the case of Sturges v. Crownin - 
shield, Johnson replied, “I think this no objection to its correctness. I 
entertained this opinion then, and have no reason to doubt it since /’ 98 
“It appears to me,” he continued, 

that a great part of the difficulties of the cause, arise from not giving sufficient weight 
to the general intent of this clause in the Constitution, and subjecting it to a severe 
literal construction, which would be better adapted to special pleadings. By classing 
bills of attainder, ex post facto laws, and laws impairing the obligation of contracts 
together, the general intent becomes very apparent; it is a general provision against 
arbitrary and tyranical legislation over existing rights, whether of person or property.® 8 

If the term obligation of contract is held to apply to the remedy alone, 
Johnson believed that these words would have an ambulatory and uncer- 
tain meaning. 

•• 1* Wheaton 275, 277. 98 Ibid., p, 284. 

97 Ibid., p. 282. * Ibid., p. 286. 
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After mature consideration Justice Thompson concluded that the 
New York law was valid. The law in question had been enacted in 1801, 
but this act was essentially a revision and reenactment of a measure 
adopted in 1788. To declare a law void after such a lapse of time, Thomp- 
son thought, should only be done for reasons of urgent necessity, and 
should be founded upon reasons and principles scarcely admitting of 
doubt. Such reasons had not been presented by counsel and were not 
otherwise apparent. To Justice Thompson it is the law of contract which 
forms its obligation, and not some features of agreements which find their 
sanction only in natural or universal law. But principles of natural law 
were not entirely discarded, for it was maintained that retrospective laws 
taking away vested rights should not be enforced, because “such laws 
are repugnant to those fundamental principles, upon which every just 
system of laws is founded.” 100 With respect to the insolvent law in ques- 
tion, however, it was contended that, since the letter of the Constitution 
did not imperiously demand a construction which denied to the states 
the power to pass such acts, policy and expediency required a contrary 
construction. 101 

Justice Trimble approved the reasoning of the Court in the Sturges 
Case , and therefore did not consider the control of bankruptcy as be- 
longing exclusively to the federal government; nor did he regard the 
obligation of contracts to be derived from natural or universal law. 
Obligation in the constitutional sense can mean nothing other than that 
which is recognized by, and results from, the law of the state in which 
the contract is made. 102 

Chief Justice Marshall, speaking for the minority, noted that Justices 
Duval, Story, and himself did not concur in the judgment pronounced. 
They conceived the prohibition as inserted in the Constitution to be 
general in its scope. “Language is incapable of expressing in plainer 
terms,” said Marshall, “that the mind of the Convention was directed to 
retroactive legislation, and whether the thing to be prohibited be the 
exercise of mere political power or legislative action on individuals, the 
prohibition is complete and total. There is no exception to it. Legislation 
of every description is comprehended within it.” 108 

Marshall then turned to the nature of agreements and the obligation 
inhering in them in a state of nature. The obligation in such agreements 
is, he thinks, not conferred by positive law, but is intrinsic and is con- 
ferred by the act of the parties. 104 To support this reasoning Marshall 

100 Ibid ., p. 304. 108 Ibid., pp. 335, 336. 

101 Ibid., p. 310. 104 Ibid., p. 346. 
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appealed to the authority of writers on natural and national law “whose 
opinions have been viewed with profound respect.” 108 From these prem- 
ises it followed necessarily that the obligation of contract and the remedy 
provided for its enforcement are not identical, as the majority assert, but 
are distinguishable one from the other— the first is created by the act of 
the parties, the last is afforded by the government. It was concluded, 
therefore, that the words used in the Constitution relative to the pro- 
tection of contracts “taken in their natural and obvious sense, admit of 
prospective, as well as retrospective operation.” 108 Expressing grave fears 
at the results which were likely to follow if a great constitutional prin- 
ciple prohibiting all laws of an obnoxious character relating to contracts 
was to be applied only to the protection of preexisting contracts, Mar- 
shall declared that the reasoning of the majority converted an inhibition 
to pass laws impairing the obligation of contracts into an inhibition to 
pass retrospective laws. Thus a vital provision of the Constitution— “one 
on which the good and wise reposed confidently for securing the prosper- 
ity and harmony of our citizens would lie prostrate, and be construed 
into an inanimate, unoperative, unmeaning clause.” 107 

On the specific question raised in Ogden v, Saunders whether the New 
York insolvent law could discharge a contract made by a citizen of an- 
other state. Justice Johnson joined with the dissenters on the meaning 
of the contract clause and held that such a contract could not be dis- 
charged. Justices Washington, Thompson, and Trimble dissented from 
this decision. The grave uncertainties, which the meaning of the Consti- 
tution exhibited in the reasoning of the Justices and the obvious mixture 
of law and political expediency in the opinions rendered, fostered the 
growing criticisms directed against the federal Judiciary. Internal dissen- 
sion was beginning to appear and to weaken the dominating position 
maintained by Chief Justice Marshall for nearly three decades. 

The policy of enforcing judicially construed limitations on the states 
was again asserted in the announcement by the Chief Justice of the far- 
reaching “original package doctrine.” In 1821 Maryland' passed an act 
requiring all importers of foreign articles or commodities to take out a 
license. The fee for such a permit was fifty dollars with a fine and forfei- 
ture of the tax for failure to obtain a license. Brown was indicted for 
failure to observe the provisions of this law and, failing to secure release 
from the indictment from the state courts, appealed by writ of error 
to the Supreme Court of the United States. 

““ Three Justices agreed with Marshall that there was a natural law which sanctioned 
the obligation of contracts, but to them the civil obligation was paramount. 

w 12 Wheaton 354. 
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Brown v . Maryland.— In this case the attorneys for Brown argued that 
the Maryland act violated the prohibition on the states to lay imposts 
or duties on imports as well as implied restrictions which necessarily 
result from the supreme and paramount authority of the union to regu- 
late foreign and domestic commerce. Roger B. Taney and his associate 
counsel for the state replied that the state act was merely a tax on trade 
or business carried on within the state. The authority over commerce was 
declared to be concurrent, with full authority to act, so far as there was 
no conflicting act of Congress, belonging to the states. Congress not 
having regulated the sale of imported articles in the hands of the whole- 
sale dealer, the state was free to regulate the business as it saw fit. To the 
contention that serious inconveniences would result from the exercise of 
conflicting authority if the state act were upheld, it was answered that in 
the adjustment of the relations between the nation and the states much 
dependence must be placed upon “the good sense and good feelings of 
the people/' for “the Union cannot be preserved by the mere strength 
and power of the federal government. It is dissolved as soon as it shall 
forfeit the affection and confidence of the States /’ 108 

Chief Justice Marshall, rendering the opinion of the Court, stated the 
issue to be primarily whether the legislature of a state can constitution- 
ally require the importer of foreign articles to take out a license from 
the state before he may sell an imported article. Turning to the ground 
of policy and expediency, which always loomed large when Marshall 
faced the issue of nationalism versus State rights, he maintained that the 
prohibition against the states on the control of imports and exports 
“would be as completely defeated by a power to tax the article in the 
hands of the importer the instant it was landed, as by a power to tax it 
while entering the port. There is no difference, in effect, between a power 
to prohibit the sale of an article, and the power to prohibit its introduc- 
tion into the country .” 1 ® 9 

Recognizing that to a certain degree there must be concurrent au- 
thority by the federal and state governments over articles while in the 
process of importation into a state, Marshall formulated the well-known 
“original package doctrine.” It is sufficient for the present to say, gener- 
ally, Marshall observed, 

that when the importer has so acted upon the thing imported, that it has become in- 
corporated and mixed up with the mass of property in the country, it has, perhaps, 
lost its distinctive character as an import, and has become subject to the taxing power 
of the State; but while remaining the property of the importer, in his warehouse, in 

108 Brown v. Maryland, is Wheaton 433 (1827). 

**Ibid., p.439. 
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the original form or package in which it was imported, a tax upon it is too plainly a 
duty on imports to escape the prohibition in the Constitution. . . . 

The principle, then, for which the plaintiffs in error contend, that the importer 
acquires a right, not only to bring the articles into the country, but to mix them with 
the common mass of property, does not interfere with the necessary power of taxation 
which is acknowledged to reside in the States, to that dangerous extent which the 
counsel for the defendants in error seem to apprehend. It carries the prohibition in 
the Constitution no farther than to prevent the States from doing that which it was 
the great object of the Constitution to prevent. 110 

Maryland’s act, then, was held to be repugnant to the clause of the 
Constitution which declares that “no state shall lay any impost or duties 
on imports or exports” and to the clause authorizing Congress to regulate 
commerce. Since importation was an ingredient of commerce, asserted 
Marshall, Congress has a right not only to authorize importation but to 
authorize the importer to sell. Any penalty, therefore, “inflicted on the 
importer for selling the article, in his character as importer, must be in 
opposition to the act of Congress which authorizes importation .’’ 111 

Since the license imposed by Maryland was required for permission 
to sell goods in the internal trade of the state. Justice Thompson, dis- 
senting, could see no reasonable ground for permitting such a tax on 
retail dealers and condemned it, at least so far as applicable to whole- 
sale dealers who were engaged in the importation of goods from without 
the state. The power to regulate commerce was, in Thompson's opinion, 
clearly a concurrent power, for “it is to be borne in mind, that this was 
a power possessed by the States, respectively, before the adoption of the 
Constitution, and is not a power growing out of the establishment of 
the general government. It is to be viewed, therefore, as the surrender 
of a power antecedently possessed by the States, and the extent of the 
surrender must receive a fair and reasonable interpretation with refer- 
ence to the object for which the surrender was made ." 113 Chief Justice 
Marshall admitted in Gibbons v. Ogden that the states could regulate 
internal but not external commerce . 113 To Justice Thompson the only 
practicable line to draw between internal and external commerce was 
to recognize that federal power ceased when the article was imported 
and offered for sale in the state. The distinction which applied the pro- 
hibition on the state’s power to tax, so far as the first sale by the whole- 
sale dealer was concerned, was regarded by him as based on specious 
reasoning and as in no sense warranted by the express language of the 
Constitution. Speaking of Marshall’s references to policy and expediency 
as justification for the condemnation of the state act, Thompson re- 

130 12 Wheaton 441-444. 110 Ibid., p. 452. 

131 Ibid., p. 448. 118 9 Wheaton 1 94, 208 (1 824). 
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marked that “arguments drawn against the existence of a power from 
its supposed abuse are illogical, and generally lead to unsound conclu- 
sions.” 114 Thompson's views against placing judicially construed limita- 
tions on the states were soon to be given greater weight by the Supreme 
Court, and the practice of the Chief Justice in this respect was to be 
largely repudiated by the members of the Court who were influenced 
by Democratic principles and doctrines. 

In one more instance, however, the doctrine of implied powers was 
relied upon to construe as belonging to the federal government the au- 
thority to extend the territorial limits of the United States. Though the 
Constitution provided for the government of territory under the juris- 
diction of the United States, no express authority was granted to the 
federal government to acquire territory. This defect or omission was 
slurred over by Chief Justice Marshall by regarding such a power as 
necessarily incidental to powers granted. “The Constitution confers 
absolutely on the government of the Union,” said he, “the powers of 
making war and of making treaties; consequently, that government pos- 
sesses the power of acquiring territory, either by conquest or treaty.” 1115 
Since the authority of a territorial court of Florida was involved in this 
case, it was deemed necessary to define the status of such courts. They 
were declared to be not constitutional courts but legislative courts, 
created by virtue of the general right of sovereignty which exists in the 
government and sanctioned by that clause which enables Congress to 
make all needful rules and regulations respecting the territory belong- 
ing to the United States. Distinguishing these courts from those estab- 
lished under Article three of the Constitution, they were in essence 
declared to be “legislative courts” set up in the territories in accordance 
with the broad powers which Congress, both as a general and a local 
government, exercises over such territories. It was again held that the 
federal government, for certain purposes at least, possessed the rights 
and privileges of a sovereign government. No more irritating language 
could have been used to arouse the opponents of the authority exercised 
by the federal courts. This decision was subjected to criticism thirty years 
later in the debates on the power of Congress over slavery in territories. 11 * 
The party realignments which took place during the decade from 1820 
to 1830 and which resulted in the inauguration of Andrew Jackson to 
the presidency in March, 1829, were destined to have a marked effect 
upon the development of the Supreme Court and upon its principles of 
constitutional interpretation. 

114 12 Wheaton 457. 

American Insurance Co. v. Canter, 1 Peters 511, 541 (1828). 

118 See Beveridge, op. cit., IV: 142-144, and Warren, op. cit., II: 160. 
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Constitutional Construction 
and the Issue of Nullification 

T 

JLhe first party divisions which prevailed during the 
periods of the Revolution and constitution-making followed the age-old 
conflict between the conservative groups and those inclined to accept 
and follow liberal and democratic doctrines in political outlook and 
attitudes. This type of political alignment frequently involved a contest 
between those who lived along the seaboard, in the lowlands, and in 
the commercial centers, and those who pushed westward into the first 
American frontier. Parties were thus based to a considerable degree on 
the differences in political points of view, as well as on geographic or 
sectional lines. In time, however, party alignments came to be more 
closely associated with sectional interests and antagonisms. Evidences of 
hostility between New England and the South, particularly as typified 
in the policies and leadership of Virginia, appeared in the federal Con- 
vention and grew in intensity as controversies arose over the interpreta- 
tion and application of the provisions of the Constitution . 1 Sectional 

1 John Taylor, who at one time favored North-South separation, in his definition of 
parties, observed that on every question, domestic and foreign, the two parties were 
far apart. In his term in the Senate he described a conference with Rufus King and 
Oliver Ellsworth in which they suggested that steps be taken to bring about a peaceable 
dissolution of the union. In their opinion the conflict between the interests of the 
southern states and those of the north and east was of such a nature that adjustment 
of differences seemed impossible. Taylor thought it was still possible to preserve the 
union. See account of Taylor’s memorandum on this conference, Henry H. Simms, Life 
of John Taylor (Richmond, 1932), pp. 61, 62. Jefferson wrote to Taylor on June 1, 1798, 
as follows: “It is true that we are completely under the saddle of Massachusetts and 
Connecticut, and they ride us very hard, cruelly insulting our feelings, as well as ex- 
hausting our strength and subsistence.” But he concluded that “in every free and delib- 
erative society, there must, from the nature of man be opposite parties, and violent 
dissensions and discords. ... But if on a temporary superiority of the one party the 
other is to resort to a scission of the Union, no federal government can ever exist. If to 
rid ourselves of the present rule of Massachusetts and Connecticut, we break the Union, 
will the evil stop there? Suppose the New England States alone cut off, ... we shall see 
a Pennsylvania and Virginia party arise in the residuary confederacy. ... If we reduce 
our Union to Virginia and North Carolina . . . they will end by breaking into simple 
units. ... If the game runs against us at home, we must have patience until luck turns, 
and then we shall have an opportunity of winning back the principles we have lost. 
For this is a game where principles are the stake.” The Writings of Thomas Jefferson, 
ed. by Paul Leicester Ford (New York, 1892), VII: 263-266. 
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differences in point of view and interpretation were apparent in the 
resistance to the enforcement of the Alien and Sedition Acts, in the 
approval of and the resistance to the policies of the national administra- 
tion in carrying out the embargo acts, and in the conduct of the War of 
1812. Such differences characterized the opposition to and the support 
of the nationalistic program adopted following the war. The marked 
divisions between the New England Federalists and the Republicans of 
the South was shown in the reelection of Madison. All of the states east 
of the Delaware except Vermont had voted for Clinton, and all of the 
states of the South and West except Delaware and Maryland had voted 
for Madison. The situation was now changed, for the Federalists charged 
that the freemen of the North were at the mercy of the slaves of the South. 
It was recognized that the political and geographical cleavages were 
nearly coincident. As early as 1820 it became apparent that slavery was 
an institution which was likely to foster these sectional differences to the 
point where peaceful methods of adjustment of divergent political issues 
might become impossible. 2 

The disappearance of the former party alignments following the War 
of 1812 tended to bring sectional viewpoints to the forefront. After 1815 
the Federalist party split into three groups. Some condemned the Hart- 
ford Convention and joined the Republican party. A few, following the 
principles and policies of the Essex Junto, continued to oppose every 
act of the national administration. The majority of the party, however, 
joined Harrison Gray Otis in adopting a middle course based on the 
contentions that “the Republican party, having absorbed every Federal- 
ist principle of permanent value, did not intend to use its power to the 
detriment of New England’s sectional interests, and that under these 
circumstances there could be no object in withholding Federalist support 
from Madison and Monroe.” 8 The Federalist party was gradually re- 
duced to a minority and protesting group in all of the states except 
Massachusetts where Federalist officials were elected until 1823. With 
the defeat of Harrison Gray Otis for governor in 1823, -the Federalist 
party lost its last state and entered into a period of final dissolution. 
Massachusetts Federalism gradually blended with the conservative wing 
of the old Jeffersonian party. 4 In the other states the Federalist party had 
long since ceased to exist as an effective political organization. 

In Monroe's Administration much of the bitterness of political feeling 
which had characterized the preceding decades disappeared. Historians 

* Edward Charming, A History of the United States (New York, 1927), IV: 156, 157. 

* Samuel Eliot Morison, The Life and Letters of Harrison Gray Otis: Federalist (Bos- 
ton, 1913), II: 201, 202. 

4 Ibid., p. 243. 
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sometimes object to the characterization of Monroe’s Administration as 
“the Era of Good Feeling,” because of the factional conflicts within the 
Republican ranks, but Morison observes that during Otis’s sojourn in 
Washington from 1817 to 1822 “the distinction between Federalists and 
Republicans was as obsolete in Congress as it was in Washington so- 
ciety.’’ 5 It is a mistake to assume, however, that the former issues between 
the Federalists and Anti-Federalists were no longer to dominate the de- 
bates and the political cleavages in Congress or in the states. The prin- 
ciples of the two parties were, indeed, “opposite and irreconcilable, the 
one believed in a government by the upper classes, the other in a govern- 
ment by the people.’’ 8 The way was being prepared for the conflict 
between these two groups over the issue of nationalism versus State rights. 

Party Alignments following the “Era of Good Feeling’’ 

As the political battle lines were being drawn for this major issue, John 
Quincy Adams was elected President without having received a majority 
of the electoral vote. Hence, he took office in violation of an essential 
principle of democracy. This and other factors led to the gradual forma- 
tion of a new Democratic party, the principles of which were in accord in 
part only with those of the party’s founder, Jefferson. And the followers 
of Adams, Webster, and Clay combined to form a National Republican 
party which later took the name “Whig.’’ The newly organized Demo- 
cratic party, which still clung to the name “Republican’* for the time 
being, espoused the cause of State rights and a strict construction of the 
federal charter. The Whigs, on the other hand, championed a loose or 
broad construction of the Constitution, directing their efforts primarily 
to the advocacy of Clay’s “American system’’ with high protective tariffs 
and liberal federal aid to internal improvements. 7 Though party lines 
from 1820 to 1830 were loosely drawn and party doctrines were vaguely 
formulated, the contest over the Supreme Court and over divergent prin- 
ciples of constitutional construction was waged with intermittent fervor 
until new appointments to the Supreme Court by Andrew Jackson 
changed the political affiliations and attitudes of the Justices and thereby 
assured more favorable consideration to the interests of the states. 

Following the arguments over the Missouri Compromise and over the 
nationalistic opinions of Chief Justice Marshall and Justice Story, it be- 
came fairly clear that most of the old and new Republicans, particularly 
those in the states of the South and West, looked upon the distribution of 

*lbid., p. 213. 

• Op. cit., I: 62. 

7 Cf. William MacDonald, Jacksonian Democracy, American Nation Series (New York, 
1 9°&)> PP\34 & 
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powers under the Constitution as in effect establishing a league of states. 
The states were regarded as sovereign from the time of the Declaration 
of Independence and the adoption of the Constitution. It was assumed 
that the acceptance of the Constitution did not change this condition. 
But even if the language of the Constitution, with its supremacy clause 
and its broad grant of powers to the federal courts, appeared to place 
some marked limits upon state sovereignty, it was taken for granted that 
the adoption of the Ninth, Tenth, and the Eleventh Amendments rebuf- 
fing the Federalist's claim of national sovereignty as sanctioned by the 
Supreme Court, 8 the Virginia and Kentucky Resolutions with Madison's 
report, followed by the election to the presidency of Thomas Jefferson, 
the author of the most extreme of the resolutions, and the continuous 
and persistent denial of sovereignty in the federal government by almost 
every state in turn, had placed to the forefront the view that sovereignty 
resided ultimately and in a final sense in the states. 

The Supreme Court had asserted its authority over the state courts in 
the interpretation of the federal Constitution and to make its view of 
federal supremacy prevail had neatly sidestepped the Eleventh Amend- 
ment. But the assertions of federal supremacy over the states occurred 
infrequently and they were strongly opposed. Furthermore, the grounds 
on which they were based were repeatedly declared in public pronuncia- 
mentos and frequent official statements to be indefensible upon a fair 
and reasonable interpretation of the language of the Constitution. It 
might be argued, as many historians have been inclined to do, that these 
pronunciamentos and statements were merely partisan diatribes pre- 
sented for political purposes and that the nationalistic arguments of the 
Supreme Court and of leading Federalists were pure law undefiled by 
political implications. The facts of history have indeed been frequently 
distorted in this manner. No doubt the men who strove to defend the 
sovereignty of the states were doing so for political purposes, and their 
motives were often as unimpeachable as were those of the members of 
the Supreme Bench. Doubtless the statesmen who sat upon the Supreme 
Court for equally laudable political purposes aimed to advance the cause 
of nationalism. The vague and indefinite language of the written charter 
did not resolve the issue. Political arguments were necessary and they 
were indulged in freely both on and off the Bench. 

To the Republicans the government established at Washington was 
a “general government*' to which the states had accorded certain express 
powers which might be exercised for the general good so long as the states 

8 The Ninth and Tenth Amendments, according to Channing, “were actual changes 
in the nature of the fundamental law and were intended to place a limitation on the 
strong nationalistic tendency of the Constitution." Channing, op. cit., IV: 158. 
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did not desire to take them away. It was taken for granted that the states 
became members of the union of their own free will and that if and when 
they saw fit to withdraw from the union they clearly had a right to do so.® 
Withdrawal from the union, though often discussed and generally re- 
garded as within the realm of possibility both by the Federalists and the 
Republicans, was not to be decided lightly and without due considera- 
tion of the serious consequences involved. But few objections were raised 
to the frequently expressed sentiments of secession or nullification. 

The Federalists, being estopped from the use of the word national and 
not daring to assert the claim of sovereignty for the central agency of 
the union, because of the resentment which the use of this term aroused 
in the minds of those who supported the independent authority, juris- 
diction, and sovereignty of the states, concealed their purposes in the 
word “government.” It was, they contended, a government, not a league 
which was established by the Constitution. And all of the connotations 
of nationalism were gathered in this general and inoffensive word. 

Whereas the Republicans thought and spoke of the government at 
Washington as a “general government” carrying out powers expressly 
granted by a league of states, the Federalists and some of the conservative 
Republicans of the old school, gradually merging into a new political 
party and building upon the organic or nationalistic concepts expressed 
during the Revolutionary and post-Revolutionary periods, constructed 
a philosophy to support the current nationalistic designs. It was when 
the states had moved strongly in the direction of applying the doctrines 
of nullification that the Webster-Hayne debate and other public discus- 
sions renewed the argument of whether the Constitution had merely 
readjusted the relations between a league of states or whether the docu- 
ment formed a nation possessed of sovereign powers and privileges. 

Despite the disappearance of the Federalist party from national poli- 
tics and the decline of the influence of the party in all except a few states, 
the political ideas of the party continued to play a prominent role in 
national affairs for the next few decades. The essential doctrines of Fed- 
eralism received the continued support of strong and effective minority 
groups. Writing to Gallatin in 1822, Jefferson commented on the fact 
that the old party alignments still continued and that the Federalists 
continued to support the generally discredited doctrine of centralization 
in government. 10 But, as Webster observed in 1824, party distinctions 

9 There were statements in the federal and state conventions that once a state had 
entered the union it could not withdraw, but little was heard of this notion afterward, 
and it was customary in most of the public discussions relative to the matter to assume 
that the states could if they saw fit withdraw from the union. 

10 Writings (Ford ed.), X: 235, 236. 
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were becoming confused. Some Republicans preferred the conservatism 
of Adams to the democracy of the Jeffersonians, whereas others joined 
the newly forming Democratic groups. For nearly a decade personalities 
rather than party principles came to be the central factors in the political 
activities of the time. 11 While Adams, Clay, Jackson, Calhoun, and Web- 
ster were engaged in the contests for political advantages and prefer- 
ment, issues of constitutional construction were temporarily submerged 
under the machinations of personal and partisan politics. The signifi- 
cance of the work of the Supreme Court from 1825 to 1835, however, can 
be appreciated and understood only in connection with the controversies 
over constitutional construction which became the major issue before 
Congress and in public discussions throughout the nation. It was over 
the issues of national aid for internal improvements and of the enact- 
ment of protective tariff acts— issues which only indirectly involved the 
decisions of the Supreme Court— that the states attempted to give prac- 
tical application to the Democratic-Republican doctrines formulated by 
Roane, Taylor, and Jefferson. 

Constitutional Objections to National Aid for Internal 
Improvements and Protective Tariff Acts 

It was not a theory of government, thought Frederick J. Turner, but a 
political exigency which called forth the principle of state sovereignty. 12 
With the industrial policy of the country under the control of the North 
and the West and the social system of the South endangered, an appeal 
was made to state sovereignty as a mode of recourse to meet what ap- 
peared to Turner to be a desperate condition. The growing popularity 
of Clay's “American system" which included generous aid by the federal 
government for internal improvements and the extension and increase 
of protective duties for manufacturers aroused the resentment of the 
whole planting sections. It was in South Carolina, however, where drastic 
action was taken, for, to the people of this state, “the triumph of loose 
construction principles and the possible election of a northern President 
seemed to presage not only the sacrifice of their economic interests, but 
even the freeing of their slaves.” The Missouri controversy, the colo- 
nization society which began to agitate in favor of the emancipation of 
the negroes, and the dangers of insurrection among the negroes made 
South Carolina leaders feel that compromise was no longer possible. 

The frequent and persistent assertions of the doctrine of state sover- 
eignty by the separate states and by groups of states from 1789 to 1830 

11 E. Malcolm Carroll, Origins of the Whig Party (Durham, 1925), pp. 4, 5. 

“ Frederick J. Turner, Rise of the New West, American Nation Series (New York, 
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in all sections of the union, however, gives evidence of other bases for 
the espousal of the doctrine than mere political expediency. There was 
a fundamental and vital difference of opinion with respect to the nature 
of the union established in 1789. The adoption of certain measures or 
modes of interpretation by those in charge of the public affairs of the 
nation brought this difference, which sometimes merely smouldered be- 
neath the surface, to the forefront. Among the incidents which aroused 
emphatic responses were: the Alien and Sedition Laws, the Embargo 
Act and the War of 1812, the establishment of a national bank, and the 
extension of the powers of the federal government by the adoption of 
the principle of implied powers by both Congress and the Supreme 
Court. It was the acceptance of the nationalistic theory of the interpreta- 
tion of federal powers with respect both to internal improvements and 
the tariff which called forth the most persistent and defiant reactions 
from the states. The proposition that surplus revenue should be raised 
by means of protective tariffs in order to pay for internal improvements 
mostly in the North and West seemed to southern statesmen to be 
outrageous. In the adoption of the Tariff Act of 1824, only one repre- 
sentative of the southern states, Johnson of Virginia, voted for the meas- 
ure. In 1820 the house of representatives of South Carolina opposed the 
protective system on grounds of policy but apparently conceded its con- 
stitutionality. 18 A few years later the argument was shifted from a matter 
of policy to one of constitutionality. 

By the close of Monroe’s Administration, the forces of nationalism 
seemed to have triumphed in the field of internal improvements. And 
when measures were enacted by Congress, on the recommendation of 
President Adams, providing for internal improvements and for higher 
protective duties for American manufactures, state sovereignty senti- 
ment, involving the conviction that the enforcement of these acts must 
be checked, grew rapidly in the South. Governor Wilson of South Caro- 
lina, in December, 1824, called attention to “the alarming extent to 
which the federal Judiciary and Congress have gone toward establishing 
a great and consolidated government, subversive of the rights of the 
States and contravening the letter and spirit of the Constitution of the 
Union.” Wilson conceived it to be the duty of the states to act as public 
sentinels to give the alarm “in order that those who are friendly to the 
present Constitution may preserve it in its original purity.” 14 

Both Jefferson and Hamilton appear to have regarded it necessary to 

18 See copy of a report adopted in Dec., 1820, Herman V. Ames, State Documents on 
Federal Relations (Philadelphia, 1906), pp. 134, 135. 

14 Ames, op. cit ., p. 137; see also Annals of Congress, 18 Cong., 1st sess. (1823-1824), 
pp. 2207, 2208. 
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secure an amendment to the Constitution to authorize the federal gov- 
ernment to appropriate money and to engage in a program of inter- 
nal improvements. 15 Jefferson, however, approved bills for the survey of 
the Cumberland Road and of the rivers and harbors along the coast. 
Although Albert Gallatin and Jefferson were the first to propose and to 
secure the enactment of internal improvement measures, it was John C. 
Calhoun who prepared a bill to set apart and pledge as a permanent 
fund for internal improvements the profits received from the national 
bank. When this bill was approved by Congress and submitted to Presi- 
dent Madison, he vetoed it on the ground of “the insuperable difficulty 
of reconciling the bill with the Constitution.” Though he admitted the 
desirability of federal aid for internal improvements to promote inter- 
course and to increase the share of every part of the country in the 
common stock of national prosperity, he suggested the adoption of an 
amendment to carry out such a plan. 18 President Monroe also agreed with 
this view and proposed an amendment to the Constitution to give Con- 
gress greater power in this respect. He vetoed every bill that came before 
him involving federal aid for improvements within the states. 17 Indicat- 
ing the marked differences of opinion on the issue of the right of Con- 
gress to establish a system of internal improvements, the House of 
Representatives voted on a series of resolutions. It was first decided by 
a vote of 89 to 75 that Congress had power to appropriate money for the 
construction of roads and canals and for the improvement of water- 
courses. By a vote of 81 to 84 the House decided against the power to 
construct post roads and military roads; 71 to 95 against the construction 
of roads and canals necessary to commerce between the states; and 81 
to 83 against the construction of canals for military purposes. 18 Writing 
to Martin Van Buren on September 20, 1826, Madison had the follow- 
ing to say on the validity of federal grants for internal improvements: 

Give the power to the general government as possessing the means most adequate, 
and the objections are, 1. the danger of abuses in the application of the means to ob- 
jects so distant from the eye of a government, itself so distant from the eye of the people, 
2. the danger, from an increase of the patronage and pecuniary transactions of the 
general government, that the equilibrium between that and the state governments 
may not be preserved. 

Leave the power exclusively with the States, and the objections are: 1. that being 

M See Edward Channing, op. cit., V: 316-318. 

18 See Madison’s last annual message to Congress, James D. Richardson, A Compila- 
tion of the Messages and Papers of the Presidents (Washington, 1911), I: 576, and his 
veto message on the bill to provide for internal improvements in the West, ibid., p. 584. 

17 Kendrick Charles Babcock, The Rise of American Nationality, 18 11-1819 (New 
York, 1906), pp. 255, 256. 

18 Turner, op. cit., p. 229. 
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deprived by the Constitution, and even by their local relations (as was generally ex- 
perienced before the present Constitution was established) of the most convenient 
source of revenue, the impost on commerce, improvements might not be made even 
in cases wholly within their Own limits. 2. that in cases where roads, and canals ought 
to pass through contiguous States, the necessary cooperation might fail from a difficulty 
in adjusting conditions and details, from a want of interest in one of them, or possibly 
from some jealousy or rivalship in one towards the other. 3. that where roads and 
canals ought to pass through a number of States, particular views of a single State 
might prevent improvements deeply interesting to the whole Nation. 

This embarrassing alternative has suggested the expedient which you seem to have 
contemplated, of dividing the power between the general and State governments, by 
allotting the appropriating branch to the former, and reserving the jurisdiction to the 
latter. The expedient has doubtless a captivating aspect. But to say nothing of the 
difficulty of defining such a division, and maintaining it in practice will the Nation be 
at the expense of constructing roads and canals, without such a jurisdiction over them 
as will ensure their constant subservience to national purposes? Will not the utility 
and popularity of these improvements lead to a constructive assumption of the juris- 
diction by Congress, with the same sanction of their constituents, as we see given to 
the exercise of the appropriating power, already stretching itself beyond the appro- 
priating limit. 

It seems indeed to be understood, that the policy and advantage of roads and canals 
have taken such extensive and permanent hold of the public will, that the constructive 
authority of Congress to make them, will not be relinquished, either by that, or the 
constituent body. It becomes a serious question therefore, whether the better course 
be not to obviate the unconstitutional precedent, by an amendatory article expressly 
granting the power. Should it be found as is very possible, that no effective system can 
be agreed on by Congress, the amendment will be a recorded precedent against con- 
structive enlargements of power; and in the contrary event, the exercise of the power 
will no longer be a precedent in favor of them. 

In all these cases, it need not be remarked I am sure, that it is necessary to keep in 
mind, the distinction between a usurpation of power by Congress against the will, and 
an assumption of power with the approbation, of their constituents. When the former 
occurs, as in the enactment of the Alien and Sedition Laws, the appeal to their con- 
stituents sets everything to rights. In the latter case, the appeal can only be made to 
argument and conciliation, with an acquiescence, when not an extreme case, in an 
unsuccessful result. 

If the sole object be to obtain the aid of the federal treasury for internal improve- 
ments by roads and canals, without interfering with the jurisdiction of the States, an 
amendment need only say, “Congress may make appropriations of moneys for roads 
and canals, to be applied to such purposes by the legislatures of the States within their 
respective limits, the jurisdiction of the States remaining unimpaired.” 

If it be thought best to make a constitutional grant of the entire power, either as 
proper in itself, or made so by the moral certainty, that it will be constructively 
assumed, with the sanction of the national will, and operate as an injurious precedent, 
the amendment cannot say less, than that “Congress may make roads and canals, with 
such jurisdiction as the cases may require.” 

But whilst the terms “common defence and general welfare,” remain in the Consti- 
tution unguarded against the construction which has been contended for, a fund of 
power, inexhaustible and wholly subversive of the equilibrium between the general 
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and the state governments is within the reach of the former. Why then, not precede 
all other amendments by one, expunging the phrase which is not required ... by this 
Constitution.*’ 19 

The movement, which was sponsored by Madison and others who 
agreed with him, to secure the adoption of an amendment to the Con- 
stitution to authorize federal aid to improvements within the states was 
not seriously considered either in Congress or in the states. And it was 
not long before more vigorous opposition was engendered in the states 
to Congressional acts imposing protective tariff duties. 

The argument over the constitutionality of the tariff involved the old 
contention between a strict and loose construction of the Constitution. 
Though the controversy had been waged with varying degrees of energy 
and bitterness from the time of the inauguration of the federal govern- 
ment, a radical change had occurred in the main issue between the two 
schools. In Washington's Administration the strict constructionists in- 
sisted that only expressly granted powers and those indispensably neces- 
sary to carry out a granted power were allotted to the federal or general 
government— as they preferred to call the political system established by 
the Constitution. The loose constructionists contended that in addition 
to the granted powers there were implied and resulting powers. Hamil- 
ton, as is well known, gave a very broad and extensive interpretation to 
the category of implied powers. By 1828, however, the advocates of loose 
construction had changed their ground. They had adopted the principle 
announced by Hamilton and approved by Marshall in McCulloch v. 
Maryland f° namely, that the federal government in carrying out the ends 
and purposes outlined in the Constitution might do whatever was not 
prohibited by the Constitution, provided the act was deemed necessary 
or desirable in the public interest or for the general welfare. It was 
thought by many that this change in method of interpretation was de- 
stroying the effect of the main principle adopted as a feature of the fed- 
eral Constitution. Under such a scheme the idea of the reserved rights 
of the states could have little meaning. 21 It is only when this great under- 
lying issue is appreciated that it is possible to understand the intensity 
with which men thought, felt, and argued on this and related constitu- 
tional questions. 

The first real protective tariff, the act of 1816, resulted from the strong 
nationalist sentiment following the War of 1812 and the obvious neces- 
sity of rendering aid to American manufacturers to meet the ruinous 
competition of their English competitors. From 1816 to 1828 the senti- 

19 The Writings of James Madison , ed. by Gaillard Hunt (New York, 1908), IX: 252, 

^ 55 * * 

20 4 Wheaton 316 (1819). 21 MacDonald, op. cit., pp. 76, 77. 
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ment in New England and the West moved in the direction of a con- 
tinuance and an increase in protective duties, whereas the sentiment of 
the public men of the South changed, as indicated in the views of John 
Calhoun, from support of the protective system to an active opposition. 
Changes in economic conditions, particularly the decline in manufac- 
tures in the southern states, tended to foster the divergence in political 
opinions. When it became apparent, after the tariff acts of 1824 an< i *828 
were passed, that the majority of the representatives of the states of New 
England, of the West, and of the Southwest favored protection, the only 
recourse for southern leaders, who felt that the South had a real griev- 
ance so far as the revenue measures were concerned, was to attack the 
constitutionality of the tariff. The constitutional argument as set forth 
in resolutions and protests was, as MacDonald notes, “largely drawn 
from Jefferson's opinion in 1791, against the constitutionality of a na- 
tional bank and the Kentucky and Virginia resolutions of 1798-1799, 
while that in favor of protection owed its substance to Hamilton's opin- 
ion in favor of the constitutionality of a bank, and the development of 
Hamilton's doctrine in the decisions of Chief Justice Marshall.” 22 The 
year 1824 marked the beginning of active and aggressive opposition in 
certain southern states both to the policy and the constitutionality of 
the enactment of internal improvement and of protective tariff acts by 
the federal government. 

Efforts to Check the Policy and Practice of Broad 
Construction of Grants of Power to Congress 
Following the passage of the tariff act of 1824, the legislature of South 
Carolina approved the recommendations of a committee of the house of 
representatives condemning the acts of Congress relating to internal im- 
provements and the tariff. Resolutions were adopted declaring in effect: 
that Congress does not possess the power, under the Constitution, to 
adopt a general system of internal improvements as a national measure; 
that a right to impose and collect taxes does not authorize Congress to 
lay a tax for any other purposes than such as are necessarily embraced 
in the specific grants of power and those necessarily implied therein; that 
Congress ought not to exercise a power granted for particular objects 
to effect other objects, the right to effect having never been conceded; 
that it is an unconstitutional exercise of power on the part of Congress 
to tax the citizens of one state to make roads and canals for the citizens 
of another state; that it is an unconstitutional exercise of power on the 
part of Congress to lay duties to protect domestic manufactures.® 

22 MacDonald, op . cit., pp. 73, 74. 

28 Acts of South Carolina , 1825, PP* 88, 89, and Ames, op. cit., pp. 139-140. 
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Virginia joined South Carolina in the movement to condemn the 
broad construction policy of Congress and of the Supreme Court. Both 
Jefferson and Madison from 1824 to 1826 expressed their disapproval of 
national legislation in aid of internal improvements. After President 
Adams had recommended to Congress a liberal policy of internal im- 
provements, Jefferson wrote to Madison suggesting the desirability of 
the legislature of Virginia passing a new set of resolutions following the 
precedent of 1798 and declaring the obnoxious laws null and void. He 
enclosed a draft for such a set of resolutions. 24 In this draft Jefferson 
restated the original basis for the doctrine of state sovereignty on the 
dictum that “the States of North America which confederated to estab- 
lish their independence of the government of Great Britain, of which 
Virginia was one, became on that acquisition, free and independent 
States, and as such authorized to constitute governments, each for itself, 
in such form as it thought best/* Then commenting on the distribution 
of powers provided in the Constitution and to which the commonwealth 
of Virginia adhered and wished to sustain, Jefferson maintained that 
“the federal branch has assumed in some cases and claimed in others, 
a right of enlarging its own powers by constructions, inferences, and 
indefinite deductions, from those directly given, which this assembly 
does declare to be usurpations of the powers retained to the independent 
branches, mere interpolations into the compact, and direct infractions 
of it.” It was then declared that the right to provide for internal improve- 
ments within the confines of the states was not granted to the federal 
government but belonged to the states alone. Jefferson again took occa- 
sion to condemn the doctrine that the power to levy taxes and impost 
duties gave Congress authority to do whatever might be regarded as 
conducive to the general welfare. 

Although the states were prepared to raise objections to what they 
regarded as the usurpations of power by the federal government, Jeffer- 
son thought the advantages of the union were too great to make “every 
difference of construction a ground for an immediate rupture.” Such 
a breach, he continued, was deemed to be one of the greatest calamities 
which could befall the states, “but not the greatest. There is yet one 
greater, submission to a government of unlimited powers. It is only when 
the hope of avoiding this shall become absolutely desperate that further 
forebearance could not be indulged.” 25 

If the other states would not join in the protest of Virginia and were 
willing to acquiesce in the unwarranted assumptions of power by the 

24 Writings (Ford ed.), X: 348, and Niles* Register, XXXVII: 79, 80. 

25 Writings (Ford ed.), X: 349"352- 
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federal government, the only thing to do was to be patient and suffer 
“under the confidence that time, ere it be too late, will prove to them 
also the bitter consequences in which this usurpation will involve us all.” 
Recoiling from the extreme device of direct nullification, Jefferson pro- 
posed that if the people wished to continue the policy of rendering aid 
to internal improvements within the states, an amendment should be 
adopted to carry out this purpose. In the meantime, to preserve peace 
and until the legislature otherwise decided, citizens were advised “to 
acquiesce under those acts of the federal branch of our government 
which we have declared to be usurpations, and against which, in point 
of right, we do protest as null and void, and never to be quoted as prece- 
dents of right.” 2 * 

Madison disapproved of this plan because he doubted the advisability 
of Virginia taking the lead in opposing the obnoxious acts of Congress, 
owing to prejudices which had been aroused against her. He did not 
think that any advantage on the part of Virginia could be gained by such 
action as Jefferson proposed . 27 Jefferson thought it advisable, under the 
circumstances, to delay action in view of the protest of South Carolina 
and of the fact that a proposed amendment expressly granting the power 
to the federal government over internal improvements was before Con- 
gress. It seemed preferable to him that the proposal to disapprove such 
acts should be made by some other state than Virginia . 28 This conclusion 

26 Writings (Ford ed.), X: 352. See also letter to Edward Livingston, ibid., pp. 300, 301. 

27 Writings (Hunt ed.), IX: 236-240. 

28 Writings (Ford ed.), X: 359. With respect to the issue of the validity of a general 
policy of federal aid to internal improvements, Jefferson wrote to William B. Giles as 
follows: “I see, as you do, and with the deepest affliction, the rapid strides with which 
the federal branch of our government is advancing towards the usurpation of all the 
rights reserved to the States, and the consolidation in itself of all powers, foreign and 
domestic; and that, too, by constructions which, if legitimate, leave no limits to their 
power. Take together the decisions of the federal court, the doctrines of the President, 
and the misconstructions of the constitutional compact acted on by the legislature of 
the federal branch, and it is but too evident, that the three ruling branches of that 
department are in combination to strip their colleagues, the State authorities, of the 
powers reserved by them, and to exercise themselves all functions foreign and domestic. 
Under the power to regulate commerce, they assume indefinitely that also over agri- 
culture and manufactures, and call it regulation to take the earnings of one of these 
branches of industry, and that too the most depressed, and put them into the pockets 
of the other, the most flourishing of all. Under the authority to establish post roads, 
they claim that of cutting down mountains for the construction of roads, of digging 
canals, and aided by a little sophistry on the words ‘general welfare/ a right to do, not 
only the acts to effect that, which are specifically enumerated and permitted, but what- 
soever they shall think, or pretend will be for the general welfare. And what is our 
resource for the preservation of the Constitution? Reason and argument? You might as 
well reason and argue with the marble columns endrding them. The representatives 
chosen by ourselves? They are joined in the combination, some from incorrect views 
of government, some from corrupt ones, sufficient voting together to out-number the 
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was arrived at somewhat regretfully, for, said he, the majority of the 
people are against us on this question. 

The legislature of Virginia in March, 1826, again expressed its ap- 
proval of the doctrines of 1798 and its condemnation of the obnoxious 
policies of the federal government. In the course of the resolutions ap- 
proved by the legislature, it was asserted that the legislature “views the 
powers of the federal government, as resulting from the compact to 
which the States are parties; as limited by the plain sense and intention 
of the instrument constituting that compact, as no farther valid than 
they are authorized by the grants enumerated in that compact; and that, 
in case of a deliberate, palpable and dangerous exercise of other powers, 
not granted by the said compact, the States, who are parties thereto, have 
the right, and are in duty bound, to interpose, for arresting the progress 
of the evil, and for maintaining, within their respective limits, the au- 
thorities, rights and liberties appertaining to them.” 28 On March 6, 1827, 
the legislature of Virginia approved a set of resolutions condemning the 
tariff policy of the United States. 30 Following the adoption of resolutions 
favorable to the protective tariff policy at the Harrisburg convention, 
the legislature of South Carolina resolved that the Constitution of the 
United States is a compact between the people of the different states 

sound parts; and with majorities only on one, two, or three, bold enough to go forward 
in defiance. Are we then to stand to our arms, with the hot-headed Georgian? No. That 
must be the last resource, not to be thought of until much longer and greater suffer- 
ings. If every infraction of a compact of so many parties is to be resisted at once, as 
a dissolution of it, none can ever be formed which would last one year. We must have 
patience and longer endurance then with our brethren while under delusion; give 
them time for reflection and experience of consequences; keep ourselves in a situation 
to profit by the chapter of accidents; and separate from our companions only when the 
sole alternatives left, are the dissolution of our Union with them, or submission to a 
government without limitation of powers. Between these two evils, when we must 
make a choice, there can be no hesitation. But in the meanwhile, the States should be 
watchful to note every material usurpation on their rights; to denounce them as they 
occur in the most peremptory terms; to protest against them as wrongs to which our 
present submission shall be considered, not as acknowledgments or precedents of right, 
but as a temporary yielding to the lesser evil, until their accumulation shall overweigh 
that of separation. I would go still further, and give to the federal member, by a regular 
amendment of the Constitution, a right to make roads and canals of intercommunica- 
tion between the States, providing sufficiently against corrupt practices in Congress, 
(log-rolling, &c.) by declaring that the federal proportion of each State of the moneys 
so employed, shall be in works within the State, or elsewhere with its consent, and with 
a due salvo of jurisdiction. This is the course which I think safest and best as yet.” 
Writings (Ford ed.), X: 354-356* 

* Acts of Virginia, 1825-26, p. 114, and Ames, op. cit., pp. 141, 142; see also Niles* 
Register, XXX: 38. 

90 Ames, op. cit., pp. 142-144. For Madison's reply to inquiry of Joseph C. Cabell con- 
cerning the resolution presented to the Virginia legislature proposing to condemn the 
validity of a federal tariff act, see appendix, pp. 573 ff. 
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with each other, as separate, independent sovereignties; and that for 
any violation of the letter or spirit of that compact by the Congress of 
the United States, it is not only the right of the people but of the legis- 
latures, who represent them to every extent not limited, to remonstrate 
against violations of the fundamental compact. It was then declared 
that tariff laws, the object of which is not the raising of revenues, or the 
regulation of foreign commerce, but the promotion of domestic manu- 
factures, are violations of the Constitution in its spirit and ought to be 
repealed. The legislature also disapproved of the policy of Congress of 
giving aid to internal improvements, declaring that the authority of 
Congress extended no further than to pass “the necessary and proper 
laws” to carry into execution their enumerated powers. 

The legislature of Georgia joined with those of Virginia and South 
Carolina in condemning both the policies of giving aid to internal im- 
provements and of a protective tariff. A number of the legislatures of the 
northern states passed counterresolutions supporting the authority of 
Congress in dealing with these matters under the Constitution. The 
passage of the “tariff of abominations” greatly increased the agitation 
against such legislation in the South. During the summer and fall of 
1828, strong expressions of disapproval and even threats of resistance 
were common in the legislative halls, in popular meetings, and in the 
press.” 

Steps Leading toward Nullification 

South Carolina again took the lead in opposing what were deemed to 
be unconstitutional measures. Following the recommendation of Gov- 
ernor Taylor that the tariff act of 1828 be declared void and that steps 
be taken to enforce the action of the state, the legislature adopted a re- 
port, the original of which had been drafted by John C. Calhoun. The 
argument in this report has come to be known as the “South Carolina 
Exposition.” It was in this exposition that Calhoun first presented his 
views on the doctrine of nullification. This doctrine was based on the 
following propositions: that the people of each State were sovereign 
at the time of the ratification of the Constitution; that in the process of 
ratification each state acted as a separate and sovereign unit; that the 
Constitution was a compact between sovereign states; and, that each of 
the parties to the compact had a right to judge of the infractions of terms 
of the compact and to take such action as appeared necessary to maintain 
the rights of the people of the state. On this hypothesis the general gov- 

81 See Niles* Register, XXXIV: 288-290, 300, 301, 339, 340, 35 1 — 35 ^ XXXV: 14, 15, 
203-208; also John Bach McMaster, A History of the People of the United States (New 
York, 1900), V: 255-262. 
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emment was merely the agent of separate and distinct sovereignties and 
the union was “a union of States as communities, and not a union of 
individuals/' The people of a state could, therefore, declare an act of 
the general government void and hence not binding in the state and 
could take such action as was deemed necessary to protect the citizens 
of the state against the federal government. 82 

The most significant feature of the exposition, however, was its 
declaration regarding the means by which a state might protect itself 
against federal usurpations. Interposition was the remedy proposed and 
a state convention was the proper body to apply it. When convened, said 
Calhoun, “it will belong to the Convention itself to determine, authori- 
tatively, whether the acts of which we complain be unconstitutional; 
and, if so, whether they constitute a violation so deliberate, palpable, 
and dangerous, as to justify the interposition of the State to protect its 
rights. If this question be decided in the affirmative, the Convention will 
then determine in what manner they ought to be declared null and void 
within the limits of the State; which solemn declaration, based on her 
rights as a member of the Union, would be obligatory, not only on her 
own citizens, but on the general government itself; and thus place the 
violated rights of the State under the shield of the Constitution/’ 88 Such 
an extreme remedy, Calhoun thought, should not be applied until ample 
time had been allowed for further consideration and reflection in the 
hope that “a returning sense of justice on the part of the majority” might 
lead to a repeal of the obnoxious acts. 84 

Georgia, Mississippi, and Virginia joined with South Carolina in pro- 
testing against the tariff act of 1828. Virginia reasserted the right of each 
state to construe the federal compact for itself, and declared that the 
tariff acts “are not authorized by the plain construction, true intent and 
meaning of the Constitution.” 85 Though the citizens of South Carolina 
were nearly unanimous in their opposition to the tariff acts, they were 
not united in their support of the doctrine of nullification. It was not 
until after the passage of the tariff act of 1832 that public sentiment in 
the state veered strongly in the direction of the approval of nullification 
doctrines. 

In Georgia, where from 1798 to 1823 there had been a reaction against 
the prevalent theories of state sovereignty, the attempt to secure aid 
from Congress for the African Colonization Society brought forth in 

“See The Wprks of John C. Calhoun , ed. by R. K. Cralle (New York, 1864), VI: 
1 ff.; Channing, op . cit., V: 420, 421; and Turner, op. cit., p. 329. 

88 Works , op. cit., p. 45. 

“ Ibid., p. 55. 

* Ames, op. cit., p. 157. 
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1827 an emphatic approval of state sovereignty. The legislature declared 
that the federal compact was an agreement “made between independent 
sovereignties for the general benefit and welfare of the whole, by which 
each, to effect that object, relinquished portions of its sovereign power, 
reserving to itself the residue, and by which all become mutual guaran- 
tees of each of the absolute and exclusive enjoyment of that residue. All 
the powers which could be exercised by each in a way sufficiently bene- 
ficial and without clashing or interfering with the exercise of the same 
powers by the others were intended to be retained and were retained 
by the States in their separate capacities. It irresistibly follows that 
Congress can not by implication, derive from that compact power to 
do any act which interfered with the just and full exercise by the States 
of powers which each can exercise itself in a way beneficial to itself. 
Such are the powers of each State to make roads and canals and regulate 
its slave population.” 88 A year later, in a controversy over slavery between 
South Carolina and Ohio, Georgia resolved that the states had an un- 
questionable right, in case of a breach of the compact, to complain, to 
remonstrate, and even to refuse obedience to any act of the general gov- 
ernment deemed manifestly violative of the Constitution. 87 

After 1824, when threats of nullification and secession were made with 
increasing frequency, it was maintained that nullification was “an en- 
tirely new doctrine, based upon conceptions of the nature of sovereignty 
and of the meaning of the word ‘compact* which were strange to the men 
of 1798.’* 88 But it is apparent from a review of the evidence and the 
doctrines which were widely held and frequently expressed that ideas 
of nullification and secession were far from new. In the early years of 
American history men frequently spoke of the probability of disunion 
or secession. Many instances of the espousal of doctrines of nullification 
have been discussed in previous chapters. The Virginia and Kentucky 
Resolutions of 1798 and the Hartford Convention of 1814 were the most 
extreme manifestations of nullification doctrines. But scarcely a year 
went by without some expression of disunion sentiments by individuals, 
by groups, and by the states. Judge Tucker, in his edition of Blackst one's 
Commentaries, asserted as an inevitable deduction from his general 
scheme of political philosophy that the several states had an indefeasible 
right of seceding from any federation or union which they had entered 
or might enter. 89 In an attempt to nullify the disunion sentiment after 

80 Ulrich Bonnell Phillips, Georgia and State Rights, Annual Report of the Amer. 
Hist. Assn., 1901, II: 115. 

87 Acts of Georgia, Gen. Assem., 1828, p. 174, and Phillips, op. cit., p. 1 16. 

88 Abbot Emerson Smith, James Madison: Builder (New York, 1937), p. 231. 

89 See appendix, pp. 573 ff., for Madison’s reply to this contention. 
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1820, De Witt Clinton urged the building of the Erie Canal because, 
in his opinion, it would serve as a bond of union between the Atlantic 
and western states and hence might prevent the dismemberment of the 
American empire. 40 

Commenting on the attitude of the people of Georgia to the tariff, 
Phillips says: “As long as the South could make any effective opposition 
in Congress to the protective tariff the ballot box was trusted to secure 
the observance of the fundamental law. But as soon as the majority 
showed its determination to override the Southern opposition and dis- 
regard Southern interests, the cry of unconstitutionality was raised.” 41 
But there were many and convincing precedents for the recurrence to 
the ground of unconstitutionality when doubts were raised to the wis- 
dom or expediency of the unexpressed or implied powers exercised by 
Congress and the Supreme Court. 

Starting with the premise of the sovereignty of the states as it was 
customary for men to conceive it before 1787, it was contended that the 
states created the central government as their agent to perform certain 
specified functions. The general government, as the agent of the states 
and being subordinate to the sovereignties that created it, could not 
increase or expand its own authority and if any attempts were made to 
usurp powers, it was the duty of the states to resist such encroachments 
on their rightful domain. Nullification was thus regarded as a formula 
for the specific application of the doctrine of state sovereignty. 

Attempts have been made to distinguish the procedures of Virginia 
and Kentucky in 1798 from that of South Carolina in 1832. Kentucky, 
in dealing with an instance of alleged usurpation of powers by the Fed- 
eral government, adopted resolutions declaring the acts void. It then 
sent these resolutions to the other states and to the representatives from 
the state in Washington and requested the other states to join with Ken- 
tucky in securing the repeal of the obnoxious acts. The right of a single 
state or of several states acting together to nullify an act of Congress was, 
however, definitely asserted. When South Carolina passed her Nullifica- 
tion Ordinance, Madison denied that either Jefferson or himself meant 
by the proceedings in 1798 what Calhoun and others claimed for them. 
According to Madison, in 1798 the representatives in Washington had 
taken steps which most of the people disapproved. South Carolina, on 
the other hand, in 1832 objected to measures which were supported by 
a great number of the people and a majority of the states. 

But the differences between the proceedings in 1798 and in 1832 may 

40 Turner, op. cit., p. 32. 

41 (Georgia and State Rights , p. 122. 
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well be exaggerated. There was more than a threat of nullification in- 
volved in the acts adopted by both Kentucky and Virginia. The language 
of these resolutions, if it does not go to the full length of the way traveled 
by South Carolina, did more than mark the road for the step of outright 
nullification. Though there are substantial grounds for Madison’s inter- 
pretation of the resolutions, this is not the interpretation which men 
were generally inclined to place upon them. In numerous treatises, in 
public addresses, and in formal documents these resolutions were in- 
terpreted as sanctioning a doctrine of state sovereignty which, when 
a pertinent occasion arose, might normally and legally lead to nulli- 
fication and, with serious enough provocation, to secession. Nationalist 
sentiment was stronger in 1832, particularly in certain parts of the 
country, than it was in 1798, and hence the Virginia and Kentucky Reso- 
lutions were frequently given a construction very different from that 
which prevailed for nearly two decades. It is obvious that these reso- 
lutions, like the Declaration of Independence, the Articles of Confed- 
eration, and the federal Constitution may be interpreted either in the 
direction of nationalism or of State rights. It is also clear that national- 
ism could be arrived at only by a process of strained or loose construction 
of the language of these public documents and by eliding or suppressing 
certain obvious historical incidents since 1776. To those who deemed it 
wise and expedient that there should be an effective union of states on 
the American continent, it was regarded as desirable and in fact neces- 
sary to make the essential constructions to attain this end. Following in 
the footsteps of Alexander Hamilton and John Marshall, Daniel Web- 
ster was prepared to make the necessary constructions to have the federal 
Constitution serve as a basis for a sovereign nation. 

The Webster-Hayne Debate 

It was the debate over the resolution of Senator Foot of Connecticut 
instructing the Committee on Public Lands to inquire into the expedi- 
ency of limiting for certain periods the sales of public lands which 
brought to the forefront the smoldering sentiments regarding constitu- 
tional construction. The resolution was attacked by Senator Benton and 
others as an indication of hostility to the West. Benton maintained that 
the East, which held control in Congress, had no right to check immigra- 
tion by withdrawing from sale the public lands. Senator Hayne of South 
Carolina introduced into the discussion the consideration of the doc- 
trine of State rights and the necessity of a strict construction of the Con- 
stitution. It has been customary, says David Franklin Houston, to state 
that the great nullification debate of 1830 came on in the Senate by acci- 
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dent, but in his opinion deeper investigation may show that the issue was 
sought by Webster and that due preparation was made. 4 * Whether the 
surmise of Houston is correct or not, it is evident that Webster knew 
what he meant to say and desired an opportunity to say it. 48 Advising 
Clay that it was desirable for him to come to the Senate, Webster wrote: 
“An array is preparing much more formidable than has ever yet assaulted 
what we think the leading and important public interests. Not only the 
tariff, but the Constitution itself, in its elemental and fundamental pro- 
visions, will be assailed with talent, vigor, and union. Everything is to 
be debated as if nothing had ever been settled.” 44 

The occasion for which Webster had prepared arose when Senator 
Hayne, debating Foot's resolution regarding the sale of public lands, 
said that he objected to the policy which was being pursued in relation 
to the disposal of these lands. He saw a danger in the creation of a fund 
in the national treasury which might be used to corrupt American insti- 
tutions. The establishment of such a fund would, he thought, be fatal 
to the sovereignty and independence of the states. He went on to say 
that he was one of those who believed that the very life of the system 
established under the Constitution was the independence of the states 
and that there was “no evil more to be deprecated than the consolidation 
of this government.”" 

Webster, in his reply to Hayne, defended the East and in particular 
Massachusetts against the charge of hostility to the West. From the time 
of the adoption of the Ordinance of 1787, he claimed “no portion of the 
country has acted either with more liberality or more intelligence, on 
the subject of the public lands in the new States than New England.” 46 
Consolidation was referred to as “that perpetual cry both of terror and 
delusion.” And the consolidation of the framers of the Constitution and 
of General Washington was approved, for, said Webster: “I wish to see 
no new powers drawn to the general government; but I confess I rejoice 
in whatever tends to strengthen the bond that unites us, and encourages 
the hope that our Union may be perpetual.” He expressed regret at 
some of the expressions used by the senator from South Carolina be- 
cause, in his opinion, their obvious tendency was to weaken the bond 
of our connection. He also deplored the fact that “there are some per- 

42 A Critical Study of Nullification in South Carolina (New York, 1896), p. 86. 

43 Webster said he “was drawn into the debate with no previous deliberation, such 
as is suited to the discussion of so grave and important a subject.” The Works of 
Daniel Webster (Boston, 1866), III: 541. 

44 Claude G. Bowers, Parly Battles of the Jackson Period (Boston, 1922), p. 171. 

48 Cong. Debates, 21st Cong., 1st sess., Jan., 1830, VI, pt. 1, pp. 35, 38 ff. 

48 Works, III: 262. 
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sons in the part of the country from which the honorable member comes, 
who habitually speak of the Union in terms of indifference, or even of 
disparagement.” 47 

Hayne replied to this speech by disclaiming unfriendliness to the 
people of New England. And he cited the “tariff of abominations” as 
an instance of consolidation leading to the destruction of the present 
balance of powers between the nation and the states. He felt it to be his 
duty to maintain a federal rather than a national union, that is, one in 
which federal powers were confined strictly within the limits of the 
written Constitution. To Webster's contention that the union would 
be “a mere rope of sand” if a state could intervene to prevent a deliberate 
violation of the Constitution, Hayne replied by quoting pertinent pass- 
ages from the Virginia and Kentucky Resolutions and from the South 
Carolina Exposition. The South Carolina doctrine was declared to be 
the historical republican doctrine. 

In Webster's second reply to Hayne, he stated the nationalist doctrine 
as against the State rights philosophy in bold and broad strokes and 
with the fervor and enthusiasm of an orator. The fundamental proposi- 
tion of Hayne that “the States may lawfully decide for themselves, and 
each State for itself, whether, in a given case, the act of the general gov- 
ernment transcends its power” was emphatically denied. To Webster 
there could be no middle ground between submission to laws enacted 
by the Legislative and Executive departments and declared valid by the 
courts, and rebellion or revolution. Hayne had contended that the states 
were sovereign under the Articles of Confederation, that as sovereign 
states they had adopted the Constitution, and, hence, that at no time had 
they relinquished their essential rights as sovereign states. Webster's 
answer to this argument was that even though the states were sovereign 
in 1787 and though the Constitution was ratified by the people acting 
through conventions called by such sovereign states, yet this act of adop- 
tion was really not the act of the several states, but of the whole people 
united into a political unity by a subjective feeling of nationality which 
is the ultimate foundation of every sovereign state. That is, the national 
state existed subjectively in the minds of the people and was made objec- 
tive by the creation of the national government, and existing state organs 
and political machinery were used merely for convenience to carry out 
that purpose. This was, in effect, the “organic or nationalist” philosophy 
as described in a previous chapter. 48 

In one of his oratorical flourishes, Webster declared: “It is sir, the 
people's Constitution, the people's government, made for the people, 

47 Works, III: 257-258. 48 Chap. iii. 
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made by the people, and answerable to the people. The people . . . have 
declared that this Constitution shall be the supreme law .” 49 But this, 
admits Albert J. Beveridge, was the constitutional theory of the nation- 
alists and as a matter of fact was not strictly true. It is apparent that most 
of the people did not favor the Constitution adopted by the Convention 
and ratified by the states, and that if the document had been submitted 
to a vote of the people, “it is highly probable that it would have been 
rejected .” 60 

As to the authority to interpret the Constitution and hence to annul 
or declare federal laws void, Webster quoted the provisions of the Con- 
stitution declaring that the Constitution and the laws made in pursu- 
ance thereof shall be the supreme law of the land and that the judicial 
power of the United States shall extend to all cases in law and equity 
arising under the Constitution and laws of the United States. He further 
asserted that when the federal courts under these provisions had declared 
a law valid, the only legal recourse remaining was to change the law by 
a constitutional amendment. With these provisions, said he, “it is a 
Constitution; without them it is a Confederacy.” But it is clear that these 
provisions of the Constitution must be understood and accepted with 
the customary hypotheses or assumptions of the Federalists to discover 
therein a final and conclusive authority to interpret federal laws, both 
with respect to the other departments of the federal government and to 
the states. Webster closed his argument by a strong appeal to expediency, 
painting in vivid colors the dangers of secession and disunion and voic- 
ing the well-known sentiment “Liberty and Union, now and for ever, 
one and inseparable.” 

Hayne, in his second reply to Webster, reiterated in clearer and more 
emphatic form the essential features of the doctrine of State rights. Be- 
fore the adoption of the federal Constitution, the states had “all the 
rights and powers appertaining to independent nations”; after the adop- 
tion of the Constitution they remained “sovereign and independent as 
to all powers not expressly delegated to the federal government.” The 
union was declared to be the result of a compact between sovereign 
states and, since there is no common superior, each party to the compact 
is the rightful judge of violations of its prgvisions. Under such circum- 
stances the federal government did not have the authority to determine 
conclusively the extent of its own powers. Moreover, questions of sov- 
ereignty or the determination of the political relations of the nation and 
the states were not proper subjects for judicial investigation. The right 
of interposition by a state, when the terms of the compact had been vio- 

49 Works, III: 321. 80 The Life of John Marshall (Boston, 1919), IV: 554 (note). 



Constitutional Construction and Nullification 561 

lated, is full and complete and it does not involve, as Webster contended* 
an act of war. It was asserted to be the duty of the federal government 
to recognize and accept the state decision, to the extent of appealing to 
the people for an amendment to the Constitution, and of refraining in 
the meantime from coercion. 81 Webster, in a brief reply, denied that the 
Constitution was formed as the result of a compact and again insisted 
that it was formed by the people of the United States. 

It is not necessary to analyze and evaluate the relative merits of the 
arguments in this debate. The disputants were covering familiar ground, 
and they presented relatively little that was new 52 to the controversy 
which began with the adoption of the Declaration of Independence. 
The crux of the controversy centered around the Hamilton-Marshall 
device of expanding federal powers by means of an implied power doc- 
trine. This doctrine, observes William MacDonald, 

formulated in all essential particulars by Hamilton in his opinion on the constitu- 
tionality of a national bank, 53 elaborated by Webster in his great constitutional argu- 
ments before the Supreme Court, and stated with consummate clearness by Marshall 
in a long series of decisions, had given the federal authority a scope far beyond any- 
thing that could have been dreamed of by those who saw the national government 
inaugurated. “Implied powers” had chartered a national bank, enacted the alien and 
sedition laws, decreed an embargo, voted money for internal improvements, and estab- 
lished a protective tariff. If progress were to continue in this direction, the authority 
of the nation would soon be everywhere supreme, and the “sovereignty of the States” 
would become, ere long, only a memory and a name. 54 

Against this trend toward nationalism, Hayne defended the view that 
by the federal Constitution the sovereign states had created a federal 
government of delegated powers. And it was the duty of the states to see 
that the limits prescribed for the federal government should be strictly 
observed. The right of a state to protest and to refuse to obey a federal 
statute deemed unconstitutional seemed to follow as inevitable steps 
from the above premises. 

To offset the growing sentiment toward nullification. Chief Justice 
Marshall and Daniel Webster defended the doctrine that the federal 
government, as framed and adopted in 1787 and 1788, was an act of the 
sovereign people. By this original act limits were placed not only on the 

51 See MacDonald, Jacksonian Democracy, chap, vi, for an excellent summary of the 
Hayne- Webster debate. 

“According to Woodrow Wilson, Webster was supporting a new point of view, 
whereas Hayne was defending the old, and, in his opinion, “Webster's position was one 
toward which the greater part of the Nation was steadily advancing, while Hayne’s 
position was one upon which the South was presently to stand quite alone in occupy- 
ing.” Division and Reunion (New York, 1910), p. 47. 

88 J. C. Hamilton, Life of Alexander Hamilton (Boston, 1879), IV: 104-138. 

64 Jacksonian Democracy, pp. 107, 108. 



562 The Role of the Supreme Court, 1789-1835 

federal government but also on the states. Thus, what has been called 
“the most distinctive contribution to the theory of American constitu- 
tional law” was ably expounded by Webster in his debate with Hayne. 
But, according to MacDonald, 

no theory could have had a slighter historical foundation. From the beginning of the 
ratification of the Constitution to the end, there never was a moment when “the people 
of the whole United States" acted in “their collective capacity," or in any other manner 
than as “the people of the several States.” “The ratification of the conventions of nine 
States shall be sufficient for the establishment of this Constitution between the States 
so ratifying the same,” is the declaration of the Constitution. If anything is clear be- 
yond peradventure in the history of the United States, it is that the Constitution was 
established by the States, acting through conventions authorized by the legislatures 
thereof, and not by “the people of the United States" in any such sense as Webster 
gives to that phrase. In so far as the Constitution was ratified by popular conventions 
instead of by the state legislatures it is, in truth, “the people’s Constitution," and not 
the creation of the state governments; but outside the geographical limits of the 
several States and the directions and conditions imposed by state constitutions and 
laws, the people of the United States have never yet had a voice in the establishment 
of their fundamental law. For the purpose of opposing Hayne’s theory of the right of 
state interposition, Webster voiced a theory not only at variance with the facts, but 
so contrived also as to miss the only vulnerable point of his opponent’s position. It was 
a glorious fiction, and it has entered into the warp and woof of our constitutional creed; 
but it was fiction, nevertheless. 55 

But even if Marshall and Webster had to build their theory of nation- 
alism out of a slim foundation of fact and had to construe the language 
of the federal Constitution according to what they deemed to be its gen- 
eral spirit and purport, they were arguing for a point of view which an 
increasing number of people deemed more reasonable and practicable 
than the opposite one, which in their minds led only to nullification 
and secession. “In other words, Hayne argued for a theory which, how- 
ever once widely held, had been outgrown, and which could not under 
any circumstances be made to work in practice. Webster argued for a 
theory which, though unhistorical in the form in which he presented it, 
nevertheless gave the federal government ground on which to stand. The 
one pleaded for the States, the other for the Nation. One looked to the 
past, the other to the present and future.” 58 Thus, Webster had given 
new life and vitality to the cause of nationalism, though it was based 
rather upon extralegal grounds and grounds of expediency than upon 
a literal and logical interpretation of the Constitution. Webster charged 

55 MacDonald, op. cit., pp. 109, 1 10. 

56 Ibid., p.'m. “Webster’s argument that the Constitution was a compact between 
the people of the United States, forming a single Nation, was not in harmony with the 
general opinion in 1787-1788 however congenial it may have been to the nationalistic 
spirit of his own section and generation." Robert Livingston Schuyler, The Constitu- 
tion of the United States (New York, 1925), p. 166. 
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that Calhoun and Hayne could attain their objectives only by amend- 
ments to the Constitution or by rebellion, but was it not Hamilton, 
Marshall, and Webster who were trying to secure by peaceful revolution 
a change in the base of supreme authority from the states, where it essen- 
tially belonged for the greater part of the preceding decades, to the 
nation, where the nationalists desired it should be? 

Thomas H. Benton thought that Webster’s view of the Court was lead- 
ing to “a judicial tyranny and oppression,” for, through the decisions 
of the Court and the assumption of implied powers, the range of federal 
authority was becoming unlimited. If the process of the expansion of 
federal powers continued, he believed that the states would be reduced 
to the condition of “provinces of the federal empire.” When the Court 
asserted its right to impose restraints upon the sovereignty of the states, 
John Rowan maintained that it should be treated as “a usurper, and 
driven back by the States within its appropriate judicial sphere,” for he 
viewed state sovereignty as the sheet anchor of the union and looked to 
the states, not to the Supreme Court, for its strength and perpetuity. Levi 
Woodbury of New Hampshire observed that since 1803 the Justices had 
manifested a “sleepless opposition” in all cases of a political nature bear- 
ing on the strict construction of the Constitution approved by the people 
in Revolution of 1801. Moreover, he condemned the strides being made 
toward consolidation through construction of the Constitution, which 
thus forged chains for the states never dreamed of at the time of the 
formation of the general government. All of these men agreed with 
Hayne that they were not attacking the Supreme Court, for which they 
had high respect, but that they objected to the assumption of political 
powers by the Court— powers not granted to the Judges and which they 
could not safely exercise. 57 The primary issue of constitutional construc- 

67 In the opinion of Claude Moore Fuess, “it has been forcefully and correctly main- 
tained that Webster’s argument from history is untenable. He was certainly wrong in 
his interpretation of the words ‘We, the people,’ and, although his view strengthened 
our government politically, it had no foundation in fact. Separate States, like New 
Hampshire and South Carolina, undoubtedly felt, when they voted to form the Union, 
that they were entering an improved Confederacy, from which, if dissatisfied, they 
could withdraw. The new government was primarily an agreement for mutual conven- 
ience and benefit, in which each State retained its autonomy. Utterances of public 
men during the first quarter-century of the republic assumed that secession was within 
the province of any state government. The facts indicate that the Constitution was 
by many tacitly regarded as a compact between States; that the advisability of secession 
was more than once considered, not only by Virginia and Kentucky, but by Connecticut 
and Massachusetts; and that nothing but expediency prevented the breaking up of the 
United States into smaller units. 

“Gradually, however, a revised conception of the federal Union had become popular. 
The admission of new States; the acquisition of Louisiana; the sense of harmony de- 
veloped during the struggles with France and Great Britain; the growth of a healthy 
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tion was again brought forward both with respect to internal improve- 
ment legislation and a new tariff act. 

As we have seen, the participation of the federal government in in- 
ternal improvements began soon after the establishment of the federal 
government. A number of projects received government support until 
the movement was checked by Madison’s veto of Calhoun’s bonus bill. 
Monroe agreed with Madison on the invalidity of federal appropriations 
in aid of internal improvements. On the other hand, John Quincy 
Adams, approving the nationalistic views of Clay and Calhoun, encour- 
aged the preparation of surveys and approved grants for the construction 
of roads and canals. Jackson, who had voted for several internal improve- 
ment projects while a member of Congress, indicated in his first annual 
message to Congress his disapproval of the policy of rendering aid for 
the improvement of projects within the states. He recommended the 
apportionment among the states, according to their representation in 
Congress, of the surplus revenue which was accumulating as the result 
of protective duties. Nothing must be done, said he, that would encroach 
upon “the legitimate sphere of state sovereignty,” for the success of 
the union has been due primarily to “the watchful and auxiliary opera- 
tion of the state authorities.” The Constitution, he thought, was to be 
interpreted and applied as intended by its framers . 68 Carrying out his 
expressed intention in this respect, he vetoed a number of measures, in- 
cluding a bill authorizing a subscription of stock by the United States 
in the Maysville Road Company . 68 But the real test over constitutional 
construction versus the assertion of the doctrine of State rights came over 
the tariff issue. 

South Carolina Adopts the Policy of Nullification 
South Carolina’s opposition to the tariff began at an early date. When 
the first impost law was before Congress and it was proposed to include 
certain prohibitory duties, Pierce Butler of South Carolina threatened 
“a dissolution of the Union, with regard to his State, as sure as God was 
in the firmament .” 80 “The dissatisfaction of South Carolina over the 

national self-consciousness— all these had contributed to weld the sections together. 
But more important than any of these had been the influence of Chief Justice John 
Marshall, aided by Joseph Story and Daniel Webster, in emphasizing the authority 
of the Constitution and the Supreme Court.” Daniel Webster (Boston, 1930), I: 380, 381. 

58 Richardson, op. cit., II: 1015. 

69 Ibid., pp. 1046-1056. See also Jackson's veto on a bill to subscribe to a turnpike 
road company, Richardson, op. cit., II: 1047, anc * John Spencer Bassett, The Life of 
Andrew Jackson (New York, 1925), II: 475 “ 49 ®* This message put an end for a genera- 
tion to the building up of a land transportation system at federal expense. 

"William Maday, Sketches of Debate in the First Senate, ed. by G. W. Harris 
(Harrisburg, 1880), p. 77. 
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action of Calhoun and others in voting for the tariff bill of 1816/' notes 
David Franklin Houston, “was the beginning of the end. It marks the 
time when South Carolina began to feel that the interests of the South 
were not identical with those of the North; that the general government 
was falling into the hands of Northerners, for whose unselfishness there 
was no guaranty; that in short, the powers of the government were likely 
to be stretched more and more along lines not laid down in the Con- 
stitution.” 61 Before 1823 the opposition to protective duties was based 
largely on the matter of the inexpediency and injustice in the levying 
of such duties, but after this date the opposition was based mainly on 
the ground of unconstitutionality. It was not until the enactment of the 
tariff act of 1824 t l lat South Carolina leaders denied the right of the ex- 
tension of federal powers through the implied power doctrine. 

When Justice Johnson, in a federal District Court decision, held void 
an act of the state of South Carolina prohibiting the landing of free 
negroes in the state, the governor sent a message to the legislature in 
which he expressed “a firm determination to resist, at the threshold, 
every invasion of our domestic tranquillity and to preserve our sover- 
eignty and independence as a state is earnestly recommended; and if an 
appeal to the first principles of the right of self-government be disre- 
garded and reason be successfully combated by sophistry and error, there 
would be more glory in forming a rampart with our bodies on the con- 
fines of our territory than to be victims of a successful rebellion or the 
slaves of a great consolidated government/’ 82 Justice Johnson’s opinion 
was disregarded by the officials of South Carolina for several decades. 
Public men in South Carolina were perhaps taking too literally the 
reasoning of Senator Gouverneur Morris in the Judiciary Debate of 
1802, for in 1828-1829 her representatives were arguing in Congress that 
South Carolina could never consent to the dangerous principle that the 
majority shall rule. “If a majority is to rule,” they contended, “away with 
your Constitution at once. All governments have fundamental prin- 
ciples; and so far as those of this government are correct. South Carolina 
agrees with them; but she protests against the principle that a majority 
shall rule.” 68 

Houston refers to the confused conceptions of the nature and location 
of sovereignty which are to be found in the arguments and public docu- 
ments which appeared in South Carolina. Thus, the instance is cited 

61 A Critical Study of Nullification in South Carolina , p. 5. 

62 See Elkison v. Deliesseline, 8 Fed. Cases 493 (1823); Charles Warren, The Supreme 
Court in United States History (Boston, 1922), II: 87; and Niles' Register, XXV: 13-16, 
XXVII: 242, 243. 

“ Cong . Debates, 20th Cong., 2d sess., Feb. 10, 1829, P* 54 * 
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of the argument of Senator Hayne and others that the general govern- 
ment was one of the sovereign parties to the compact and that the issues 
at stake were between the sovereign federal government, on the one 
hand, and the sovereign states, on the other. In the opinion of the South 
Carolina legislature in 1827, t * ie stat ^ should be urged to approach the 
national government as a sovereign and equal. 04 It is apparent that such 
confused conceptions were not confined to South Carolina. 

Though George McDuffie exaggerated the influence of the tariff on 
prices and economic conditions, it is evident that the state had a real 
grievance. It could receive little if any benefit from a high tariff, as the 
tariff laws were becoming increasingly sectional measures in support of 
sectional interests. South Carolina had grounds for opposing the tariff 
separate from the institution of slavery, but it was slavery that helped to 
crystallize sentiment in the state and to furnish the basis for extreme 
measures to support the institution. The series of articles by Robert J. 
Turnbull entitled “The Crisis” or “Essays on the Usurpations of the Fed- 
eral Government” written under the pseudonym of Brutus prepared the 
people to think in terms of drastic action. It is noteworthy that Turn- 
bull directed some of his diatribes against the tendency toward consoli- 
dation which he thought had made progress rapidly since 1821. Seeing 
primarily nothing but hostility to the South in these consolidating meas- 
ures, Turnbull advocated secession as the only effective remedy. The 
people became so aroused in 1828 that a resolution was approved by 
the legislature which insisted that no discussion or vote on slavery take 
place in the halls of Congress without being looked upon as a grave 
insult to the state. 

Whether true or not, George McDuffie was able to prove to the satis- 
faction of most of the people of South Carolina that a protective tariff 
was a system of taxation which perverted the powers granted by the states 
to the national government— to the oppression of one part of the union 
for the benefit of another. To McDuffie there was an irreconcilable oppo- 
sition between the manufacturing interests of the North and the agri- 
cultural interests of the South. The fact that a majority of the people 
through their representatives in Congress wanted protection did not 
convince McDuffie. The Constitution, he maintained, did not intend 
that the majority should rule unchecked. It was intended that minority 
rights must be protected. In this argument he was on the firm ground 
on which John Marshall had stood in a number of important contro- 
versies. The various ramifications of the meaning of due process of law 
had not yet been discovered, or he might have argued along lines of some 


Houston, op. cit., p. 31. 
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of the classic statements of Justice Chase and Chief Justice Marshall that 
taking money from southern planters to give aid to northern manu- 
facturers was clearly taking the money of A and giving it to B and was 
therefore a denial of due process of law. 

Houston thinks that McDuffie was “unconscious that he was assuming 
a great deal in stating that our political system was a confederation of 
sovereigns; nor did he appear to himself to be absurd in claiming for 
the minority a right which could not safely be entrusted to the major- 
ity. ” es But was there not good ground historically for McDuffie’s assump- 
tions? And why should he appear either to himself or to others “absurd,” 
when he was merely announcing and approving the doctrine which the 
Federalists wrote into the Constitution, so far as they could reasonably 
do so, and by which they defended the finality of judicial review of legis- 
lation by the courts after they were in the minority party? Why does the 
presumably sound and reputable doctrine of Gouverneur Morris in the 
debate of 1802 that the Constitution was designed to establish minority 
rule appear absurd at this time? 

When Clay proposed to use the protective tariff as a device to con- 
solidate the groups opposing Andrew Jackson and to foster his presi- 
dential ambitions, it was suggested that such a plan might be interpreted 
as “setting the South at defiance.” Clay replied that “to preserve, main- 
tain and strengthen the American system, he would defy the South, the 
President and the Devil.” 66 To carry out partisan designs and to gain 
adherents from special interests that might profit from such legislation, 
a new act with high protective duties was drafted. The passage of the 
Tariff Act of 1832 was the signal for action by the proponents of State 
rights in South Carolina. After the passage of this act, which included 
a reduction of duties on a number of articles, but did not involve any 
important modification of the protective system, the South Carolina 
members in Congress issued a formal communication to the people of 
the state expressing the conviction that protection “must now be re- 
garded as the settled policy of the country,” and that “all hope of relief 
from Congress is irrevocably gone.” It further expressed the opinion that 
it was for the people to decide “whether the rights and liberties which 
you have received as a precious inheritance from an illustrious ancestry 
shall be tamely surrendered without a struggle, or transmitted undimin- 
ished to your posterity.” 67 By a two-thirds affirmative vote of the legis- 
lature, a convention was called to consider the conditions of affairs from 
the standpoint of the state. 

66 A Study of Nullification in South Carolina, p. 42. 

66 Bowers, op. cit., p. 186. 

67 MacDonald, op. cit., pp. 154, 155, and Niles ' Register, XLII: 412-414. 
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On November 24 , 1832, the convention met and adopted an ordinance 
of nullification in which the following sentiments were expressed: that 
the acts of Congress imposing duties and imposts on foreign commodi- 
ties enacted in 1832 are unauthorized by the Constitution of the United 
States and violate the true meaning and intent thereof, and are null and 
void, and hence not binding upon this state; and all promises and obli- 
gations entered into with the purpose of securing the duties imposed by 
said acts, and all judicial proceedings to carry the same into effect, shall 
be deemed null and void. Appeal was prohibited to the Supreme Court 
of the United States in cases involving the interpretation of the ordi- 
nance or the validity of the state acts passed to enforce it. All officers 
except the members of the legislature were required to take an oath 
to obey and enforce the ordinance and the acts passed to carry it into 
effect. Finally, the ordinance made it clear that the state would not sub- 
mit to force, and that if the general government undertook to resort to 
means of coercion, the people of the state would consider themselves 
absolved from all political connection with the people of the other 
states, and would organize a separate government. 68 The legislature was 
requested to pass the necessary enabling legislation to carry out the 
general purposes of the nullification ordinance. These acts were speedily 
passed by the legislature. 60 The unionists of the state, as well as those 
in other states, regarded these proceedings as revolutionary and trea- 
sonable. But, as in many similar controversies of this kind, much de- 
pended upon the assumptions or underlying principles with which one 
approached the issue. 

In the campaign of 1832 the friends of Jackson repudiated the Calhoun 
heresy of nullification and featured the coalition of the nullifiers with 
the Whig groups opposing the President. They claimed that Calhoun, 
with the connivance of Clay, was laying the basis for a clash between 
South Carolina and the general government, in the hope that he might 
secure the sympathy and support of the entire South. When South Caro- 
lina's electoral vote, under Calhoun's direction, was given to Governor 
Floyd of Virginia, Bowers notes that Jackson, realizing the significance 
of the act, “girded his loins for a life-and-death struggle with Calhoun 
and Nullification." 70 For partisan reasons, as well as from motives of 
intense loyalty to the union for which he was now the chief executive 
officer and spokesman, Jackson made it clear that he meant what he said 
in the toast at the Jefferson birthday dinner: “Our Federal Union. It 

68 Houston, op. cit., pp. 110,111. 

69 For the text of the nullification ordinance, see William MacDonald, Select Docu- 
ments Illustrative of the History of the United States (New York, 1907), p. 268. 

70 Party Battles of the Jackson Period, p. 251. 
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must and shall be preserved/’ While Governor Hayne was putting the 
state into a condition to take military measures if necessary. President 
Jackson was quietly and effectively preparing the federal forces to take 
such action to preserve the union as the situation demanded. He issued 
a proclamation declaring “disunion by armed force is treason . . . . On 
your unhappy State will inevitably fall all the evils of the conflict you 
force upon the government of your country. It cannot accede to the 
mad project of disunion, of which you would be the first victims. Its First 
Magistrate can not, if he would, avoid the performance of his duty.” 

“The Constitution of the United States, then,” the President main- 
tained, “forms a government, not a league; and whether it be formed by 
compact between the States or in any other manner, its character is the 

same Because the Union was formed by a compact, it is said the 

parties to that compact may, when they feel themselves aggrieved, depart 
from it; but it is precisely because it is a compact that they cannot. A 
compact is an agreement or binding obligation. It may by its terms have 
a sanction or penalty for its breach, or it may not.” 

Following this line of reasoning, Jackson declared, “I consider, then, 
the power to annul a law of the United States, assumed by one State, 
incompatible with the existence of the Union, contradicted expressly 
by the letter of the Constitution, unauthorized by its spirit, inconsistent 
with every principle on which it was founded, and destructive of the 
great object for which it was formed .” 71 The President requested thQ 
passage of an act giving him powers adequate to meet the crisis and 
recommended a modification of the tariff system. 

The President’s proclamation was answered by a similar pronounce- 
ment by Governor Hayne. And the South Carolina legislature replied 
to the proclamation by adopting a series of resolutions among which it 
was declared that “the power vested by the Constitution and laws in the 
President of the United States, to issue his proclamation, does not au- 
thorize him in that mode, to interfere whenever he may think fit, in the 
affairs of the respective States, or that he should use it as a means of 
promulgating executive expositions of the Constitution, with the sanc- 
tion of force thus superseding the action of other departments of the 
general government.” The right of secession was supported in the reso- 
lution when it said “that each State of the Union has the right whenever 
it may deem such a course necessary for the preservation of its liberties 
or vital interests, to secede peaceably from the Union, and that there is 
no constitutional power in the general government, much less in the 
executive department, of that government, to retain by force such State 


71 Richardson, op . cit., II: 643 ff. 
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in the Union/’ 72 It was also proposed that a convention of the states be 
called as early as practicable to consider the questions of disputed power 
that had arisen between the states of the confederacy and the general 
government. 78 

In January, 1833, an armed conflict appeared imminent with South 
Carolina calling for volunteers and taking the necessary steps to uphold 
her authority and with the President appealing to Congress for the grant 
of authority to enforce the tariff laws in South Carolina. While Con- 
gress was considering the enactment of a Force Bill and a modification 
of the existing tariff system, the political leaders of the state arranged 
for a suspension of the nullification ordinance and issued a call for a 
second state convention. When this convention met Congress had passed 
the Force Bill and a Compromise Tariff Act, providing for a reduction 
of duties for a period of ten years. The convention repealed the ordinance 
nullifying the tariff but approved another ordinance declaring the Force 
Bill null and void. 74 

To the proposal of South Carolina to call a convention of the states, 
the Delaware legislature replied “that the Constitution of the United 
States of America, which is a form of government established by the 
people of the United States of America, has expressly provided a tribunal 
in the Supreme Court of the United States, for the settlement of contro- 
versies between the United States and the respective States, and of all 
controversies arising under that instrument itself.” 75 Almost all of the 
states agreed with the sentiment expressed by the legislature of Alabama 
that nullification as a constitutional remedy is unsound in theory and 
dangerous in practice and that “it is unconstitutional and essentially 
revolutionary, leading in its consequences to anarchy and civil discord, 
and finally to the dissolution of the Union/’ 70 Virginia requested South 
Carolina to repeal its nullification ordinance and to depend upon Con- 
gress for a speedy reduction of the objectionable duties and imposts. The 
doctrines of the resolutions and report of 1798 and 1799 were reiterated, 
but it was declared that the doctrines of these resolutions did not sanc- 
tion the proceedings of South Carolina. 

The crisis was temporarily averted by Clay’s Compromise Tariff Act, 
which, as is usual in a compromise, pleased nobody. By this bill the tariff 

73 Acts of South Carolina, 1832, pp. 29, 30, 38; and Ames, op. cit., pp. 174-176. 

78 Ames, op. cit., p. 176. 

7 * Ibid., pp. 188, 189. 

75 Ibid., p. 177. New Jersey, Maryland, and Kentucky joined with Delaware in sup- 
porting the Supreme Court as the proper and only tribunal for the final settlement 
of controversies relating to the relations of the federal government and the states. 

79 Ibid., p. 181. 
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rates in excess of 20 per cent, as fixed by the act of 1832, were to be 
gradually reduced until by 1842 they would stand at the uniform rate of 
20 per cent. Calhoun agreed to the compromise, though for him the re- 
ductions were in most instances too slow and hence the termination of 
unreasonably high rates too long deferred. To the representatives of 
South Carolina, despite objectionable features of the act, there was a 
choice only between acceptance or secession. Since secession now meant 
civil war, and the people of the state had thought largely in terms of 
peaceful secession, the compromise was accepted as in the nature of a 
peace offering. Clay was willing to compromise, for his constituents no 
longer supported him in his stand for high protective duties. Jackson 
favored similar action, for, as Houston observes, “Jackson and Webster 
were then in combination and all the advantage would have accrued to 
Webster if the controversy had ended without a compromise.” 77 Hence 
the President signed the Tariff Act on the same day that he signed the 
Force Bill to compel South Carolina to submit to the enforcement of 
federal laws. 78 At this stage the state convention was again called into 
session and upon the advice of Calhoun and the moderate wing of the 
party the Nullification Ordinance was rescinded. 

To the members of the convention, the attitude of the state had been 
the main factor in securing a reform of the tariff and hence a glorious 
victory had been won. It was contended that the state had now obtained 
the objects contended for over a period of more than a decade. Regarding 
the Force Bill as a dangerous precedent for the future, the convention 
proceeded to nullify it so far as its enforcement within the state of South 
Carolina might be concerned. As to the results of the controversy, Hous- 
ton believes that it “was decidedly a victory for the general government, 
at least as far as principles are concerned.” 78 There were those who 
thought that in the final settlement of the controversy there was little 
cause for pride and congratulations on the part of the leaders of the 
majority party in the state, but the people of South Carolina continued 
to boast of the glorious stand which the state had taken in the cause of 
liberty in 1832. 

With the enactment by Congress of Clay's Compromise Tariff Bill of 
1833 and with the suspension of South Carolina's Nullification Ordi- 
nance, civil war for the time being was averted. The real pass at arms had 

77 A Study of Nullification in South Carolina , p. 127. 

78 Representative McDuffie of South Carolina attempted to change the title of the 
Force Bill to “An Act to subvert the Sovereignty of the States of the Union, to Establish 
a Consolidated Union without Limitation of Powers, and to make the Civil subordinate 
to the Military Power.” Cong . Debates, 22d Cong., 2d sess., p. 1903. 

79 Houston, op. cit., pp. 134, 135. 
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merely been delayed. Marshall was aware of the storm he had helped to 
create, though he could only characterize opposition to his doctrines of 
nationalism as “madness.” Viewing the aftermath of the nullification 
controversy which appeared as more of a victory for South Carolina than 
the nation, Marshall wrote with prophetic insight: “Have you ever seen 
anything to equal the exhibition in Charleston and the far South gen- 
erally? Those people pursue a southern league steadily or they are in- 
sane. They have caught at Clay's bill, if their conduct is at all intelligible, 
not as a real accommodation, a real adjustment, a real relief from actual 
supposed oppression, but as an apology for avoiding the crisis and de- 
ferring the decisive moment till the other States of the South will unite 
with them.” 80 

Some incidental effects of the controversy were the strengthening of 
the conviction that the interests of the North and the South were dia- 
metrically opposed, and, at least so far as South Carolina was concerned, 
the marked lessening of respect for the general government, and a dispo- 
sition to look forward to secession as an ultimate necessity. Throughout 
the debates over the policies of the federal government regarding internal 
improvements and the tariff, the doctrine of secession was strongly and 
frequently affirmed. Recognizing the futility of resistance by a single 
state, the plan of a southern union was proposed. It was in this atmos- 
phere, when the people of the state were aroused and irritated, that the 
abolition movement came as a measure to keep alive and foster the dis- 
union sentiments which had gained a strong foothold in South Carolina 
from 1830 to 1832. 

80 Letter of Marshall to Story, April 24, 1833. Massachusetts Hist. Soc., Proceedings, 
(2d ser.), XIV: 356, 357. “The political world, at least our part of it, is surely moved 
topsy turvy. What is to become of us and of our Constitution? Can the wise men of 
the East answer the question? Those of the South perceive no difficulty. Allow a full 
range to state rights and state sovereignty, and, in their opinion, all will go well.” 
Letter of Marshall to Story, Nov. 16, 1833, ibid., p. 358, and John Edward Oster, The 
Political and Economic Doctrines of John Marshall (New York, 1914), p. 152. 
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APPENDIX 

As the arguments were taking shape in the beginning of the A dministra- 
tion of Andrew Jackson as President, it is well to recur again to the 
views of James Madison. There were no indications that Madison had 
changed his views on the undesirability of granting to the courts a final 
and conclusive authority to interpret the terms and phrases of the fed - 
eral Constitution, so far as the powers of Congress and the Executive 
were concerned, or of placing similar authority in the hands of the state 
courts, so far as their interpretation of the powers and authority of the 
coordinate branches of these governments were concerned. It is apparent, 
however, that he had shifted his position somewhat from the views which 
might fairly and reasonably be deduced from the Virginia Resolutions 
and from his report on these resolutions to the legislature of Virginia, so 
far as the finality of interpretation by the Supreme Court was concerned 
when questions of federal and state authority were involved. At this time 
Madison, in a series of communications, wrote as follows: 

The extreme to which the Resolution goes in declaring the protecting duty as it is 
called unconstitutional is deeply to be regretted. It is a ground which cannot be main- 
tained, on which the State will probably stand alone, and which by lessening the con- 
fidence of other States in the wisdom of its councils, must impede the progress of its 
sounder doctrines. In compliance with your request I offer a few hasty remarks on 
topics and sources of information which occur to me. 

1. The meaning of the power to regulate commerce is to be sought in the general 
use of the phrase, in other words, in the objects generally understood to be embraced 
by the power, when it was inserted in the Constitution. 

2. The power has been applied in the form of a tariff, to the encouraging of particu- 
lar domestic occupations by every existing commercial nation. 

3. It has been so used and applied particularly and systematically by Great Britain 
whose commercial vocabulary is the parent of ours. 

4. The inefficacy of the power in relation to manufactures as well as to other objects, 
when exercised by the States separately, was among the arguments and inducements 
for revising the old Confederation, and transferring the power from the States to the 
government of the United States. Nor can it be supposed that the States actually en- 
gaged in certain branches of manufactures, and foreseeing an increase of them, would 
have surrendered the whole power (over) commerce to the general government unless 
expected to be more effectual for that as well as other purposes in that depositary, than 
in their own hands. Nor can it be supposed that any of the States, meant to annihilate 
such a power, and thereby disarm the Nation from protecting occupations and estab- 
lishments, important to its defence and independence, against the subversive policy 
of foreign rivals or enemies. To say that the States may respectively encourage their 
own manufactures, and may therefore have looked to that resource when the Constitu- 
tion was formed, is by no means satisfactory. They could not protect them by an impost, 
if the power of collecting one had been reserved, a partial one having been found 
impracticable; so, also as to a prohibitory regulation. Nor can they do it by an excise 
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on foreign articles, for the same reason, the trade being necessarily open with other 
States which might concur in the plan. They could only do it by a bounty , and that 
bounty procured by a direct tax, a tax unpopular for any purpose, and obviously 
inadmissible for that. Such a state of things could never have been in contemplation 
when the Constitution was formed. 

5. The printed journal of the Convention of 1787 will probably show positively 
or negatively that the commercial power given to Congress embraced the object in 
question. 

6. The proceedings of the state conventions may also deserve attention. 

7. The proceedings and debates of the first Congress under the present Constitution, 
will show that the power was generally, perhaps universally, regarded as indisputable. 

8. Throughout the succeeding Congresses, till a very late date, the power over com- 
merce has been exercised or admitted, so as to bear on internal objects of utility or 
policy, without a reference to revenue. The University of Virginia very lately had the 
benefit of it in a case where revenue was relinquished; a case not questioned, if liable 
to be so. The Virginia Resolutions, as they have been called, which were proposed 
in Congress in 1793-94, and approved throughout the State, may perhaps furnish 
examples. 

Every President from General Washington to John Quincy Adams inclusive has 
recognized the power of a tariff in favor of manufactures, without indicating a doubt, 
or that a doubt existed anywhere. 

10. Virginia appears to be the only State that now denies, or ever did deny the 
power; nor are there perhaps more than a very few individuals, if a single one, in the 
State who will not admit the power in favor of internal fabrics or productions neces- 
sary for public defence on the water or the land. To bring the protecting duty in those 
cases, within the war power would require a greater latitude of construction, than to 
refer them to the power of regulating trade. 

11. A construction of the Constitution practised upon or acknowledged for a period, 
of nearly forty years, has received a national sanction not to be reversed, but by an 
evidence at least equivalent to the national will. If every new Congress were to dis- 
regard a meaning of the instrument uniformly sustained by their predecessors, for 
such a period there would be less stability in that fundamental law, than is required 
for the public good, in the ordinary expositions of law. And the case of the Chancellor’s 
foot, as a substitute for an established measure, would illustrate the greater as well 
as the lesser evil of uncertainty and mutability. 

12. In expounding the Constitution, it is as essential as it is obvious, that the dis- 
tinction should be kept in view, between the usurpation, and the abuse of the power. 
That a tariff for the encouragement of manufactures may be abused by its excess, 
by its partiality, or by a noxious selection of its objects, is certain. But so may the 
exercise of every constitutional power; more especially that of imposing indirect taxes, 
though limited to the object of revenue. And the abuse cannot be regarded as a breach 
of the fundamental compact, till it reaches a degree of oppression, so iniquitious and 
intolerable as to justify civil war, or disunion pregnant with wars, than to be foreign 
ones. This distinction may be a key to the language of Mr. Jefferson, in the letter you 
alluded to. It is known that he felt and expressed strongly, his disapprobation of the 
existing tariff and its threatened increase. 

13. If mere inequality, in imposing taxes, or in other legislative acts, be synonymous 
with unconstitutionality, is there a State in the Union whose constitution would be 
safe? Complaints of such abuses are heard in every legislature, at every session; and 
where is there more of them than in Virginia, or of pretext for them than is furnished 
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by the diversity of her local and other circumstances; to say nothing of her constitution 
itself, which happens to divide so unequally the very power of making laws? 81 

And may it not be fairly left to the unbiased judgment of all men of experience 
and of intelligence, to decide which is most to be relied on for a sound and safe test 
of the meaning of a Constitution, a uniform interpretation by all the successive authori- 
ties under it, commencing with its birth, and continued for a long period, through the 
varied state of political contests, or the opinion of every new legislature heated as it 
may be by the strife of parties, or warped as often happens by the eager pursuit of 
some favourite object; or carried away possibly by the powerful eloquence, or captivat- 
ing address of a few popular statesmen, themselves influenced, perhaps, by the same 
misleading causes. If the latter test is to prevail, every new legislative opinion might 
make a new Constitution; as the foot of every new Chancellor would make a new 
standard of measure. 82 

On the subject of an Arbiter or Umpire, it might not be amiss, perhaps, to note at 
some place, that there can be none, external to the United States, more than to indi- 
vidual States; nor within either, for those extreme cases, or questions of passive 
obedience and non-resistance, which justify and require a resort to the original rights 
of the parties to the compact. But that in all cases, not of that extreme character, there 
is an Arbiter or Umpire, as within the governments of the States, so within that of the 
United States in the authority constitutionally provided for deciding, controversies 
concerning boundaries of right and power. . . . 

On comparing the doctrine of Virginia in 98-99, with that of the present day in 
South Carolina will it not be found that Virginia asserted that the States, as parties 
to the constitutional compact, had a right and were bound, in extreme cases only, and 
after a failure of all efforts for redress under the forms of the Constitution, to interpose 
in their sovereign capacity, for the purpose of arresting the evil of usurpation, and pre- 
serving the Constitution and Union: Whereas the doctrine of the present day in South 
Carolina asserts that in a case of not greater magnitude than the degree of inequality 
in the operation of a tariff in favor of manufactures, she may of herself finally decide, 
by virtue of her sovereignty, that the Constitution has been violated; and that if not 
yielded to by the federal government, though supported by all the other States, she may 
rightfully resist it and withdraw herself from the Union. 88 

But the Union of the States is, according to the Virginia doctrine in 98-99, a Con- 
stitutional Union ; and the right to judge in the last resort , concerning usurpations of 
power, affecting the validity of the Union, referred by that doctrine to the parties to the 
compact. On recurring to original principles, and to extreme cases, a single State 
might indeed be so oppressed as to be justified in shaking off the yoke; so might a 
single county of a State be, under an extremity of oppression. But until such justifica- 
tions can be pleaded, the compact is obligatory in both cases. ... A political system that 
does not provide for a peaceable and effectual decision of all controversies arising 
among the parties is not a government, but a mere treaty between independent nations, 
without any resort for terminating disputes but negotiation, and that failing, the 
sword. That the system of a United States, is what it professes to be, a real government 
and not a nominal one only, is proved by the fact that it has all the practical attributes 

81 Writings (Hunt ed.), IX: 284-287. Letter to Joseph C. Cabell in answer to inquiry 
concerning the resolution presented to the Virginia legislature proposing to condemn 
the validity of a federal tariff act. 

82 Writings (Hunt ed.), IX: 334. Letter to Joseph C. Cabell, Sept. 18, 1828. 

88 Writings (Hunt ed.), IX: 342-344. Letter to Joseph C. Cabell, Aug. 16, 1829. 
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and organs of a real though limited government; a Legislative, Executive, and Judicial 
Department, with the physical means of executing the particular authorities assigned 
to it, on the individual citizens, in like manner as is done by other governments. Those 
who would substitute negotiation for governmental authority, and rely on the former 
as an adequate resource, forget the essential difference between disputes to be settled 
by two branches of the same government as between the House of Lords and Commons 
in England, or the Senate and House of Representatives here; and disputes between 
different governments. In the former case as neither party can act without the other, 
necessity produces an adjustment. In the other case, each party having in a Legislative, 
Executive, and Judicial Department of its own, the complete means of giving an inde- 
pendent effect to its will, no such necessity exists; and physical collisions are the natural 
result of conflicting pretensions . 84 

Is there then no remedy for usurpations in which the Supreme Court of the United 
States concur? Yes: constitutional remedies such as have been found effectual; par- 
ticularly in the case of Alien and Sedition laws, and such as will in all cases be effectual, 
whilst the responsibility of the general government to its constituents continues:— 
Remonstrances and instructions, recurring elections and impeachments; amendment 
of Constitution as provided by itself and exemplified in the Eleventh Article limiting 
the suability of the States. 

These are recourses of the States against the general government: resulting from the 
relations of the States to that government: whilst no corresponding control exists in 
the relations of the general to the individual governments all of whose functionaries 
are independent of the United States in their appointment and responsibility. 

Finally should all the constitutional remedies fail, and the usurpations of the gen- 
eral government become so intolerable as absolutely to forbid a longer passive obedi- 
ence and non-resistance, a resort to the original rights of the parties becomes justifiable; 
and redress may be sought by shaking off the yoke, as of right, might be done by part 
of an individual State in a like case; or even by a single citizen, could he effect it, if 
deprived of rights absolutely essential to his safety and happiness. In the defect of their 
ability to resist, the individual citizens may seek relief in expatriation or voluntary exile 
a resort not within the reach of large portions of the community. 

In all the views that may be taken of questions between the state governments and 
the general government the awful consequences of a final rupture and dissolution of 
the Union should never for a moment be lost sight of. Such a prospect must be depre- 
cated, must be shuddered at by every friend to his country, to liberty, to the happiness 
of man. For, in the event of a dissolution of the Union, an impossibility of ever renew- 
ing it is brought home to every mind by the difficulties encountered in establishing it. 
The propensity of all communities to divide when not pressed into a unity by external 
danger, is a truth well understood. There is no instance of a people inhabiting even a 
small island, if remote from foreign danger, and sometimes in spite of that pressure, 
who are not divided into alien, rival, and hostile tribes. The happy Union of these 
States is a wonder; the Constitution a miracle; their example the hope of liberty 
throughout the world. Woe to the ambition that would meditate the destruction of 
either l 85 

It has been too much the case in expounding the Constitution of the United States 
that its meaning has been sought not in its peculiar and unprecedented modifications 

84 Writings (Hunt ed.), IX; 347-349. Letter to Joseph C. Cabell, Sept. 7, 18*9. 

85 From an outline on a form of government in the United States, Sept., 1829. Writings 
(Hunt ed.), IX: 353-357. 
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of power; but by viewing it, some through the medium of a simple government others 
through that of a mere league of governments. It is neither the one nor the other; but 
essentially different from both. It must consequently be its own interpreter. No other 
government can furnish a key to its true character. Other governments present an indi- 
vidual and indivisible sovereignty. The Constitution of the United States divides the 
sovereignty; the portions surrendered by the States, composing the federal sovereignty 
over specified subjects; the portions retained forming the sovereignty of each over the 
residuary subjects within its sphere. If sovereignty cannot be thus divided, the political 
system of the United States is a chimera, mocking the vain pretensions of human wis- 
dom. If it can be so divided, the system ought to have a fair opportunity of fulfilling 
the wishes and expectations which cling to the experiment. 

Nothing can be more clear than that the Constitution of the United States has created 
a government, in as strict a sense of the term, as the governments of the States created 
by their respective constitutions. The federal government has like the state govern- 
ments, its Legislative, its Executive and its Judiciary Departments. It has, like them, 
acknowledged cases in which the powers of these departments are to operate. And the 
operation is to be directly on persons and things in the one government as in the others. 
If in some cases, the jurisdiction is concurrent as it is in others exclusive, this is one 
of the features constituting the peculiarity of the system. 

In forming this compound scheme of government it was impossible to lose sight of 
the question, what was to be done in the event of controversies which could not fail 
to occur, concerning the partition line, between the powers belonging to the federal 
and to the state governments. That some provisions ought to be made, was as obvious 
and as essential, as the task itself was difficult and delicate. 

That the final decision of such controversies, if left to each of the 13 now 24 members 
of the Union, must produce a different Constitution and different laws in the States 
was certain; and that such differences must be destructive of the common government 
and of the Union itself, was equally certain. The decision of questions between the 
common agents of the whole and of the parts, could only proceed from the whole, that 
is from a collective not a separate authority of the parts. 

The question then presenting itself could only relate to the least objectionable mode 
of providing for such occurrences, under the collective authority. 

The provision immediately and ordinarily relied on, is manifestly the Supreme Court 
of the United States clothed as it is, with a jurisdiction “in controversies to which the 
United States shall be a party”; the Court itself being so constituted as to render it 
independent and impartial in its decisions; whilst other and ulterior resorts would 
remain in the elective process, in the hands of the people themselves the joint con- 
stituents of the parties; and in the provision made by the Constitution for amending 
itself. All other resorts are extra and ultra constitutional, corresponding to the Ultima 
Ratio of nations renouncing the ordinary relations of peace. 

If the Supreme Court of the United States be found or deemed not sufficiently inde- 
pendent and impartial for the trust committed to it, a better tribunal is a desideratum: 
But whatever this may be, it must necessarily derive its authority from the whole not 
from the parts, from the States in some collective not individual capacity. And as some 
such tribunal is a vital element, a sine qua non, in an efficient and permanent govern- 
ment the tribunal existing must be acquiesced in, until a better or more satisfactory 
one can be substituted. 8 * 

88 Writings (Hunt ed.), IX: 354, 355. Letter to N. P. Trist, Feb. 15, 1830. See ibid., 
P- 355» f° r Madison’s views on the compact theory. 




CHAPTER XVI 


The Trend of Supreme Court 
Decisions from 1828 to 1835 

T 

JLhe administration of Andrew Jackson, notes William 
MacDonald, “marks, with greater distinctness than does the admini- 
stration of any other President, the beginning of a new period in the 
political history of the United States. . . . There was to be still the same 
Constitution, but a new theory of it; the same administrative organiza- 
tion, but a new and un-heard-of spirit animating it; the same confidence 
in national honor and resource, but a more striking assertion of them; the 
same vigorous social life, but with strange and startling manifestations.” 1 
The doctrine of the “will of the people” was revived, and urged with a 
vigor which caused most people to believe it something new. The elec- 
tion of 1828 marked the breaking down of the Democratic-Republican 
system of more than a quarter of a century and the coming into power 
of the democracy of the next thirty years. 2 Through an analysis of some 
of the important decisions of the Supreme Court may be traced the 
mingling of the old doctrines of the Federalist and Republican periods 
with those of the new democratic society. 

Changes in the Decisions of Chief Justice Marshall 

Before the 1826 Congressional debate the Supreme Court had reached 
the peak of its authority and prestige under the regime of Chief Justice 
Marshall. The decline in the position and power of the Court was grad- 
ual for a few years, when even the Chief Justice gave indications of a 
recognition in his decisions of the changes in public opinion. It was ap- 

1 William MacDonald, Jacksonian Democracy: 1829-183’], American Nation Series 
(New York, 1906), pp. 3, 4, 32. 

2 See Edward Channing, A History of the United States (New York, 1927), V: 379 ff. 
“The ideal of the west,” maintains Frederick Jackson Turner, “was its emphasis upon 
the worth and possibilities of the common man, its belief in the right of every man to 
rise to the full measure of his own nature, under conditions of social mobility. ... It 
was certain that this society, where equality and individualism flourished, where as- 
sertive democracy was supreme, where impatience with the old order of things was a 
ruling passion, would demand control of the government, would resent the rule of 
the trained statesmen and official classes, and would fight nominations by congressional 
caucus and the continuance of presidential dynasties.” The Rise of the New West, 
1819-1829 (New York, 1906), pp. 68, 69, 107. 
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parent before the election of Andrew Jackson to the presidency that the 
Court was giving some consideration to what Mr. Dooley called “election 
returns.” But the decline in the Court’s authority and effectiveness, which 
began in the middle of the decade from 1820 to 1830, grew more marked 
after the election of President Jackson, and the last five years of Mar- 
shall’s Chief Justiceship was marked by such serious conflicts with the 
Executive and with the states that both Marshall and Story believed 
that the Supreme Court would be shorn by judicial construction. Con- 
gressional legislation, and Executive domination of the essential powers 
which were necessary to its functioning as an effective federal tribunal. 
The story of these uncertain and hesitant years form a marked contrast 
with that of the decade from 1815 to 1825 when, with something in the 
nature of a pontifical air, the Court was expounding and applying the 
principles of Hamiltonian nationalism. But it is interesting to review 
the steps by which the Court met the oncoming tide of sectionalism, of 
the militant assertion of State rights, and of the assertive attitude and 
principles of frontier democracy typified by Andrew Jackson and grad- 
ually adjusted itself to markedly new trends and tendencies. 

In a suit brought by the president, directors, and company of the 
Bank of the United States upon a bond given to the bank to secure 
the faithful performance of the official duties of one of its cashiers, Mar- 
shall held on circuit that evidence of the execution and of its approval 
by the board of directors was inadmissible, as there was no written 
record of such approval. The Supreme Court reversed this decision 
in a lengthy opinion by Justice Story. 8 Story held that the same rule 
which applied to private persons was applicable under similar circum- 
stances to a corporation. Daniel Webster, who argued the case for the 
bank, reported to Jeremiah Mason that “our friend Judge Story laid out 
his whole strength and made a great opinion.” 4 Chief Justice Marshall, 
dissenting, admitted that his decision in the Circuit Court “gave general 
surprise to the profession, and was generally condemned,” and in a let- 
ter to Story he recognized that the practice of banks had not conformed 
to his construction of the law. Nevertheless, he argued ably and effec- 
tively that a corporation, unless so exempted in its charter, could be 
bound only by acts under seal or for which there was evidence in a writ- 
ten record. Beveridge cites the Dandridge Case as another instance of 
Marshall’s conservatism coupled with his dogged persistence. When all 
of the other Justices joined in reversing a wrong decision Marshall had 

8 United States Bank v. Dandridge, 12 Wheaton 64 (1827). 

4 See Letter, Apr. 10, 1827. Writing to the president of the bank, Feb. 24, 1827, Web- 
ster noted that the bank had not lost any case in the Supreme Court. The Private 
Correspondence of Daniel Webster, ed. by Fletcher Webster (Boston, 1857), h 4 * 7 * 
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rendered on circuit, “the unanimity of his brethren, the clear and con- 
vincing opinion of Story, the disapproval of his own views by the bench, 
bar, and business men of the whole country” 6 were not sufficient to 
make him yield. 

The reaction against the strongly nationalistic bias of the Supreme 
Court in earlier decades was evident in Willson v. Blackbird Creek Marsh 
Company which again raised the question whether the power of Congress 
over commerce was exclusive or merely concurrent. Delaware authorized 
a company to build a dam across a navigable stream. The owners of a 
sloop licensed under the navigation laws of the United States broke the 
dam, and, through an action for trespass, the issue was brought to the 
Supreme Court. For the owners of the sloop it was argued that the rights 
of navigation are public rights and that they necessarily belong to the 
United States, subject only to such regulations as Congress may prescribe. 
Attorney General Wirt replied for the company that “it cannot be urged 
that the power to regulate commerce can interfere with the rights of the 
States over the property within their boundaries. While the waters of 
the United States belong to the whole people of the Nation, this creek 
continued subject to the power of the State in whose territory it rises.” 6 

Chief Justice Marshall, rendering the opinion of the Court, disposed 
of the question raised by counsel relative to the jurisdiction of the Court. 
Though the pleadings in the state court did not raise the contention that 
the state act was repugnant to the Constitution and laws of the United 
States, Marshall thought that question must have been discussed and 
decided. To warrant the acceptance of jurisdiction by the federal court, 
said he: “It is sufficient to bring the case within the provisions of the 25th 
section of the judicial act, if the record shows that the Constitution or a 
law or a treaty of the United States must have been misconstrued, or 
the decision could not be made. Or, as in this case, that the constitution- 
ality of a state law was questioned, and the decision has been in favour 
of the party claiming under such law.” 7 

As to the authority of the state, Marshall observed that the act of the 
assembly, by which the plaintiffs were authorized to construct their dam, 
shows that this is one of those many creeks passing through a deep level 
marsh up which the tide flows for some distance. The value of the prop- 
erty on the banks of the creek was enhanced by excluding the water from 
the marsh, and the health of the inhabitants probably was improved. 
So far as such acts do not come into collision with the powers of the gen- 
eral government, they are regarded as undoubtedly within the powers 

B Albert J. Beveridge, The Life of John Marshall (New York, 1919), pp. 482, 483. 

6 2 Peters 245, 249 (1829). 

7 Ibid., p. 251. 
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reserved to the states. It was clear that the act of the state authorizing 
the placing of a barrier in a navigable creek abridged rights of those who 
had been accustomed to ply their boats in it. “But this abridgement, 
unless it comes in conflict with the Constitution or a law of the United 
States,” thought Marshall, “is an affair between the government of Dela- 
ware and its citizens, of which this Court can take no cognizance.” Since 
there was no act of Congress applicable for the protection of the navi- 
gable waters of the state, Marshall did not regard the state act repugnant 
to “the power to regulate commerce in its dormant state .” 8 It was difficult 
to reconcile the language of this decision with pertinent expressions in 
Gibbons v. Ogden / but apparently Marshall adopted for the present case 
the concurrent power doctrine so strongly urged by counsel in the Gib - 
bons Case. To reconcile the sentiments expressed regarding the “dormant 
state” of Congressional power over interstate commerce with some of the 
language in the Gibbons Case was a difficult task indeed, and the deci- 
sion increased the uncertainty regarding the meaning of the commerce 
provision of the Constitution. 

A similar attitude of caution was manifested in decisions which in- 
volved the giving of protection to vested rights contrary to state enact- 
ments affecting such rights. The principle of affording protection to 
vested rights by indirect construction of constitutional phrases against 
hostile state legislation was making headway slowly, as may be seen by 
the decision of the Court in Satterlee v. Matthewson . 10 In determining 
a controversy over land titles between Connecticut and Pennsylvania 
claimants, a Pennsylvania act defining the rights of landlord and tenant 
between such claimants was- held not to impair the obligation of con- 
tracts. There is nothing in the Constitution of the United States, said 
Justice Washington, which forbids the legislature of a state to exercise 
judicial functions; nor does the Constitution prevent the divesting of 
rights which were vested by law. u A dictum to the contrary by Chief 
Justice Marshall in Fletcher v. Peck 12 was declared to have no binding 
effect, and the expressions of opinion favorable to the ‘protection of 
vested rights in Vanhorne's Lessee v. Dorrance 18 and Society for the 
Propagation of the Gospel v. Wheeler u were explained as predicated 
upon the application of state constitutional provisions. The criticisms 
of the Court in Congress may have influenced the judgment and majority 

8 2 Peters 250, 251. 

9 9 Wheaton 1 (1824). 

10 2 Peters 380 (1829). 

11 2 Peters 412, 413. 

12 6 Cranch 87 (1810). 

18 2 Dallas 304 (1795). 

14 8 Wheaton 464 (1823). 
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opinion in this case. For it was held that statutes may be made retroactive 
even to the extent of divesting acquired rights, even though such legis- 
lation might be deemed an unjust exercise of legislative power. 

Justice Johnson concurred in the judgment, but disagreed with the 
grounds for the decision stated by the Court. To give efficacy to a void 
contract, he maintained, not only violates a contract, but also does that 
which is infinitely worse, for “it is advancing to the very extreme of that 
class of arbitrary and despotic acts, which bear upon individual rights 
and liabilities, and against the whole of which the Constitution most 
clearly intended to interpose a protection commensurate to the evil." 
The real difficulty in the case arose, in his opinion, out of “that unhappy 
idea, that the phrase ‘ex post facto ’ in the Constitution of the United 
States, was confined to criminal cases exclusively; a decision which leaves 
a large class of arbitrary legislative acts without the prohibitions of the 
Constitution.** 1 * Johnson, appointed to the Court as a Jeffersonian Re- 
publican, had now repudiated the principles of Jeffersonian democracy 
to such an extent that he would have had the Court, by the simple 
process of interpretation, create a broad doctrine for the protection of 
civil rights against legislative attacks. It remained for future Justices to 
accomplish this result by the interpretation of the phrase “due process 
of law.” 

A retrospective law of Rhode Island was also held valid in Wilkinson 
v . Leland . le Justice Story admitted the “danger, inconvenience and mis- 
chief* of such legislation, but declared that the Court must decide “not 
upon principle of public policy, but of power.** But, like Justice Chase 
in Calder v. Bull , 11 Story could not let the opportunity go by to affirm 
the doctrine favorable to the protection of vested rights which gave en- 
couragement and support to his brethren in subsequent cases. Referring 
to the authority belonging to the government of Rhode Island under 
the charter granted by Charles II, Story said: 

In a government professing to regard the great rights of personal liberty and of 
property, and which is required to legislate in subordination to the general laws of 
England, it would not lightly be presumed, that the great principles of Magna Charta 
were to be disregarded, or that the estates of its subjects were liable to be taken away 
without trial, without notice, and without offence. Even if such authority could be 
deemed to have been confided by the charter to the general assembly of Rhode Island, 
as an exercise of transcendental sovereignty before the Revolution, it can scarcely be 
imagined, that that great event could have left the people of that State subjected to its 
uncontrolled and arbitrary exercise. That government can scarcely be deemed to be 
free, where the rights of property are left solely dependent upon the will of a legislative 

15 2 Peters 414-416. 

ie 2 Peters 627 (1829). 

17 Calder v. Bull, 3 Dallas 386 (1798). 
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body, without any restraint. The fundamental maxims of a free government seem to 
require that the rights of personal liberty and private property should be held sacred. 
At least, no court of justice in this country would be warranted in assuming that the 
power to violate and disregard them— a power so repugnant to the common principles 
of justice and civil liberty— lurked under any general grant of legislative authority, or 
ought to be implied from any general expressions of the will of the people. The people 
ought not to be presumed to part with rights so vital to their security and well-being, 
without very strong and direct expressions of such an intention. In Terret v. Taylor™ 
it was held by this Court that a grant or title to lands once made by the legislature to 
any person or corporation is irrevocable, and cannot be reassumed by any subsequent 
legislative act; and that a different doctrine is utterly inconsistent with the great and 
fundamental principle of a republican government, and with the right of the citizens 
to the free enjoyment of their property lawfully acquired. We know of no case, in 
which a legislative act to transfer the property of A to B, without his consent, has ever 
been held a constitutional exercise of legislative power in any State in the Union. On 
the contrary, it has been constantly resisted as inconsistent with just principles, by 
every judicial tribunal in which it has been attempted to be enforced. We are not 
prepared, therefore, to admit that the people of Rhode Island have ever delegated to 
their legislature the power to divest the vested rights of property, and transfer them 
without the assent of the parties.” 19 

Justice Story was now giving judicial sanction in the form of dicta to 
the doctrines announced by Justice Chase in Calder v. Bull , 20 by Chancel- 
lor Kent in Dash v. Van Kleeck 21 and subsequent cases, and by Daniel 
Webster in his arguments before the Supreme Court. The ground was 
being prepared for the judicial construction of implied limitations on 
legislative powers favorable to the protection of vested or acquired rights 
of persons and of corporations. Another of the principles for which the 
Federalists contended from the time of the adoption of the Constitu- 
tion was gradually being approved as a dictum of sound constitutional 
interpretation. 

The judicial gloss which was being constructed as necessary to pre- 
serve federal supremacy and to protect vested rights led to another de- 
cision which stretched the process of judicial construction to its utmost 
limits. In Weston v. The City Council of Charleston 22 the Supreme Court 
was called upon to decide whether a city ordinance levying a tax on the 
stocks and bonds of the United States was valid. Answering a strongly 
nationalistic argument by Robert Hayne, attorneys for the city expressed 
apprehension at the difficulties which might be experienced if the Su- 
preme Court reversed the decision of the state courts and attempted to 

™ g Cranch 43 (1815). Justice Story rendered the opinion of the Court in this case. 

19 2 Peters 657, 658. 

80 Cf. above, p. 154. 

a 7 Johnson 477 (1811). See also John Theodore Horton, James Kent: A Study in 
Conservatism (New York, 1939), pp. 161 ff. 

28 2 Peters 449 (1829). 
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enforce its mandate. It was suggested that only an affirmative act of Con- 
gress could make interference by the federal courts effective. It was 
admitted that, in the field of taxation where the state and federal govern- 
ments exercise concurrent powers, if the exercise of authority by the 
state interferes with a power of the federal government, the former must 
give way. But there was no federal act with which the ordinance con- 
flicted. Forecasting difficulties which might arise if the implied prohibi- 
tion contended for were adopted, it was pointed out that “the general 
government, by carrying their power to extremes in the creation of 
extensive loans, might furnish facilities of exempt investment, that would 
entirely absorb from the reach of state taxation all the funds of its citi- 
zens, and thus destroy one of its highest prerogatives and very existence .” 23 

Chief Justice Marshall, rendering the decision, held that the Supreme 
Court had jurisdiction under the twenty-fifth section of the Judiciary 
Act, since powers granted under the Constitution were drawn in question 
and that a writ of prohibition was not only an appropriate remedy, but 
also that the hearing on the application for this writ in the state court 
constituted a suit which might be taken to the Supreme Court for review 
on a writ of error. Stating the main question whether stock issued for 
loans made to the government of the United States was liable to be taxed 
by states and local public agencies, Marshall declared the tax void. Rely- 
ing again on matters of policy and expediency, the Chief Justice asked 
whether anything could be more dangerous or more injurious than the 
admission of a principle which authorizes every state and overy corpora- 
tion in the union which possesses the right of taxation to burden the 
exercise of the power of Congress to borrow money. Such a possibility 
during a state of war, when the honor, safety, and the independence of 
the nation were at stake, was deemed inconceivable. The contention on 
which the Court based its opinions in McCulloch v. Maryland ? that the 
power to tax involved the power to destroy, was strongly supported as a 
warrant for the denial of the authority now asserted as belonging to all 
state agencies. 

Admitting that taxation is one of the most essential powers of the state 
governments and that the necessity of limiting its exercise is one of the 
delicate and difficult duties which devolve upon the Supreme Court, 
Marshall maintained that in the performance of this duty “we have con- 
sidered it as a necessary consequence from the supremacy of the govern- 
ment of the whole, that its action in the exercise of its legitimate powers 
should be free and unembarrassed by any conflicting powers in the pos- 

“ 2 Peters 461. 

u 4 Wheaton 316 (1819). 
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session of its parts; that the powers of a State cannot rightfully be so exer- 
cised as to impede and obstruct the free course of those measures which 
the government of the States united may rightfully adopt .” 28 In accord- 
ance, then, with the reasoning in the case of McCulloch v . Maryland, it 
was held that a contract made by the government in the exercise of its 
power to borrow money on the credit of the United States is independent 
of the will of any state in which the individual who lends may reside. The 
restraint which was being applied to the state and its subordinate units 
was considered to be imposed by the Constitution, for, said Marshall: 
“The American people have conferred the power of borrowing money 
on their government, and by making that government supreme, have 
shielded its actions, in the exercise of this power, from the action of the 
local governments. The grant of the power is incompatible with a re- 
straining or controlling power, and the declaration of supremacy is a 
declaration that no such restraining or controlling power shall be ex- 
ercised .” 28 

Justice Johnson, apparently moved by the insistence on the part of 
the Republicans that all of the Judges should state their views on con- 
stitutional issues, made it clear in his dissent that he wished his views on 
constitutional questions to appear “where they cannot be misunderstood 
or misrepresented.” In the first place, Johnson objected to the Court 
taking jurisdiction of the case because in a situation where a writ of 
prohibition had been refused, as in this case, it was not final and conclu- 
sive. But because the majority of the Court had decided to take jurisdic- 
tion and to dispose of the issue as they conceived it, Johnson expressed his 
opinion on the main issue. Though agreeing with the majority of the 
Court that a tax which impeded the operation of the government of the 
United States in borrowing money could not be tolerated, Johnson 
regarded the tax in question as an income tax not applying unfairly or 
discriminatorily to government loans. In view of this fact, he asked “why 
should not the stock of the United States, when it becomes mixed up with 
the capital of its citizens, become subject to taxation in common with 
other capital? Or why should one who enjoys all the advantages of a 
society purchased at a heavy expense, and lives in affluence upon income 
derived exclusively from interest on governmental stock, be exempted 
from taxation ?” 27 Thus, Johnson pointed out the fundamental defect in 
Marshall’s reasoning on the doctrine of implied prohibitions. 

It was this defect which caused the public authorities in two other 
federal systems of government, namely, Canada and Australia, to discard 
the Marshall doctrine and to render government salaries, stocks and 

* 2 Peters 466. 28 2 Peters 468. ” 2 Peters 473. 
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bonds, et cetera, subject to nondiscriminatory taxation. President Frank- 
lin D. Roosevelt recently called attention to the unsatisfactory and im- 
possible situation which developed in the United States in the continued 
application of the rule of implied prohibitions, and the Supreme Court, 
after indicating a tendency to reverse its earlier decisions and to adopt 
the more reasonable procedure suggested by Justice Johnson, has finally, 
one hundred and ten years after Marshall's doctrine was announced, 
brushed aside the judicial gloss which has no basis in the express lan- 
guage of the Constitution . 28 A large part of the inequities and unfair dis- 
criminations brought about by these early decisions of the Supreme Court 
in rendering it possible for governments to issue tax-exempt securities 
remain to be dealt with by subsequent legislation and by some necessary 
financial adjustments. The incidental effects of a few judicial decisions 
may have a far-reaching influence on the development of the political 
and financial policies of the government. 

Justice Thompson, also dissenting, did not regard the Court as having 
jurisdiction of the case. Referring to the fact that the Supreme Court had 
no power to enforce its judgment or to give the party any relief against 
the imposition of the tax, Thompson thought the judgment of the Court 
was “no more than an opinion expressed upon an abstract question.” The 
tax being small, one-fourth of one per cent, and applied generally to 
investments of every description including money to loan, but with the 
exception of stocks of states and cities and that of banks, Thompson, not 
finding any express prohibition in the federal Constitution against such 
action by an agency of the state, thought the ordinance should be upheld. 
The Federalist was cited as confirming this view, for, in discussing the 
independent and uncontrollable authority of the states to raise their 
own revenues, it was affirmed “that (with the sole exception of duties on 
imports and exports) they would, under the plan of the Convention, 
retain that authority, in the most absolute and unqualified sense; and 
that an attempt on the part of the national government to abridge them 
in the exercise of it, would be a violent assumption of power, unwarranted 
by any article or clause of the Constitution .” 28 Thompson believed that 
great injustice was done to others “by exempting men who are living 
upon the interest of their money, invested in stock of the United States, 
from the payment of taxes; thereby establishing a privileged class of 
public creditors, who, though living under the protection of the govern- 
ment, are exempted from bearing any of its burdens,” 80 — a remarkably 

28 Graves v. New York, 306 U. S. 466 (1939). 

29 2 Peters 477, and The Federalist (Ford ed.), pp. 197, 198. 
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pertinent and accurate forecast. The Chief Justice no longer maintained 
the former dominating influence over his brethren, and both Justices 
Johnson and Thompson contended that the reasoning of the case of 
McCulloch v. Maryland ? 1 should be limited to direct taxation in the 
nature of an interference or impediment upon the operation of the 
agencies or instrumentalities of the federal government. To the nation- 
alists the decision was another link in the chain by which the courts were 
rendering support to the federal government against what they regarded 
as threatening encroachments by the states. On the other hand, it in- 
creased the opposition to the Court, because the decision was looked 
upon as political in its background and implications. 

Before the disagreements and dissensions among the members of the 
Supreme Bench became so serious as to be of considerable concern to 
Chief Justice Marshall, he again appeared to take delight in upholding 
a state act. In 1791 Rhode Island granted a charter of incorporation to a 
bank in Providence. About thirty years later the legislature imposed a 
tax on every bank in the state except the Bank of the United States. The 
Providence bank refused to pay the tax on the ground that it was repug- 
nant to the Constitution in that it was a law impairing the obligation 
of the contract as contained in the charter. The Supreme Court, however, 
held that the law did not impair the obligation of the contract created 
by the charter granted to the bank. 82 

Marshall, though noting that it had been settled, did not undertake to 
retrace the steps by which this construction had been arrived at, which 
was that a contract entered into between a state and an individual is as 
fully protected by this section of the Constitution as a contract between 
two individuals and that a charter incorporating a bank was a contract. 
But the question whether the contract had been impaired in this case, 
he thought, must be answered by an examination of the charter itself. 
Turning to the legislative act, he found that it contained no stipulation 
promising exemption from taxation. The state, therefore, had made no 
express contract which had been impaired by the act of which the plain- 
tiffs complained. To the arguments of the plaintiffs that the power to tax 
involved the power to destroy, Marshall replied 

that the taxing power is of vital importance; that it is essential to the existence of gov- 
ernment; are truths which it cannot be necessary to reaffirm. They are acknowledged 
and asserted by all. It would seem that the relinquishment of such a power is never 
to be assumed. We will not say that a state may not relinquish it; that a consideration 
sufficiently valuable to induce a partial release of it may not exist; but as the whole 
community has a right to insist that its abandonment ought not to be presumed, in a 
casein which the deliberate purpose of the state to abandon it does not appear . . . the 

81 4 Wheaton 316 (1819). 88 Providence Bank v. Billings, 4 Peters 514 (1830). 
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Constitution of the United States was not intended to furnish the corrective for every 
abuse of power which may be committed by the state governments. The interest, wis- 
dom, and justice of the representative body, and its relations with its constituents, 
furnish the only security, where there is no express contract against unjust and ex- 
cessive taxation, as well as against unwise legislation generally. 83 

This was a different attitude from that manifested by the Chief Justice 
in other cases 84 dealing with state acts, and it appeased some of those who 
were disposed to criticize the Court for its previous decisions unfavor- 
able to the exercise of state powers. 

On the death of Justice Trimble in September, 1828, it was thought 
by the Democrats that Andrew Jackson, the newly elected President, 
should nominate the new Justice. But Adams hastened to fill the position 
by offering the place in turn to Charles Hammond and Henry Clay. 
When these men declined, the nomination of John J. Crittenden of Ken- 
tucky was the next choice, but the Democratic majority of the Senate 
decided to defer action until the inauguration of the new President. Jack- 
son nominated John McLean of Ohio, who was Postmaster General 
during the Administrations of Monroe and Adams. It was asserted that 
McLean differed with Jackson’s policy regarding removals from office and 
that Jackson wished to remove him from the political arena as a possible 
political rival. 85 

When Jackson nominated Henry Baldwin of Pennsylvania for the 
place made vacant by the death of Justice Washington, Webster wrote: 
“This is another escape. We had given up all hope of anything but Chief 
Justice Gibson’s nomination.” 88 And John Quincy Adams said, “Judge 
Baldwin paid me a short visit. This is another politician of equivocal 
morality, but I hope will make a more impartial Judge. I told him I 
had been gratified by his appointment— which was true; because I had 
dreaded the appointment of Gibson as precisely the most unfit man for 
the office in the Union.” 87 The opposition to Gibson was due to his opin- 

33 4 Peters 560, 563 (1830). 

84 See Fletcher v. Peck and Dartmouth College v. Woodward, above, pp. 309 and 379. 

35 See Life and Letters of Joseph Story, ed. by William W. Story (Boston, 1851), I: 564. 
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ion in Eakin v. Raub and in other cases in which he opposed the authority 
which the courts were claiming in declaring legislative acts void.* 8 

With the inauguration of Andrew Jackson to the presidency and with 
the appointment of two Justices to the Supreme Court, it was apparent 
that the period of Federalist domination of the Court would not continue 
much longer. The case of Craig v. Missouri 88 marked the beginning of 
differences of opinion, division, and dissent, which were gradually to 
change the point of view and trend of decisions favoring Federalist prin- 
ciples and nationalist doctrines which Marshall, Story, and Washington 
had rendered for a period of approximately thirty years, toward a point 
of view which veered in the direction of the democratic ideas and prin- 
ciples prevalent throughout the nation. 

The Case of Craig v. Missouri and Attacks on the 
Jurisdiction of the Supreme Court 

This case arose over the interpretation of an act of the state of Missouri 
establishing loan offices with authority to give promissory notes secured 
by personal property or securities which could be used to purchase loan 
certificates issued by the state. State resources were pledged for the re- 
demption of these certificates which were negotiable. They were intended 
to serve as a local medium of exchange. The case involving the validity 
of this law, which had been uptield by the state courts, was held over for 
argument in the 1826 term of the Supreme Court, when the Justices 
decided against a motion to dismiss the cause on the ground of want of 
jurisdiction. It was argued in the 1828 term of the Court but held over 
again for reargument and decision until 1830. 

The attorney for the plaintiffs argued that the state act violated the 
provision of the Constitution prohibiting the states from issuing bills of 
credit, that the issue of constitutionality had been definitely raised in the 
trial of the case in the state court, and that, therefore, it was an appropri- 
ate cause to be brought to the Supreme Court for determination in ac- 
cordance with the grant of jurisdiction under the twenty-fifth section of 
the Judiciary Act of 1789. Where the rights of the individual protected 
by the Constitution were invaded by a sovereign state, it was declared to 
be the duty of the Supreme Court to intervene. Senator Benton, appear- 
ing rather as a “corps of observation” to watch what was going on, since 
he did not consider it necessary for the state to have an advocate to defend 
its rights, protested that “the State of Missouri has been ‘summoned’ by 
a writ from this Court under a ‘penalty’ to be and appear before this 

“42 Serg. and Rawle 330 (1825), an d Wike v. Lightner, 1 Rawle 289 (1829). 
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Court. In the language of the writ she is ‘commanded* and ‘enjoined* to 
appear. Language of this kind does not seem proper when addressed to 
a sovereign State, nor are the terms fitting, even if the only purpose of the 
process was to obtain the appearance of the State .** 40 This language, he 
maintained, imputes a fault to the state, whereas no act has been done 
which was not within the full and ample powers possessed as a free, sover- 
eign, and independent state. For the Supreme Court to thus humiliate a 
state, Benton declared, was “not calculated to promote harmony, and to 
secure a continuance of the Union. If, in questions of this kind, or if in 
any cases, the character of a sovereign State shall be made the subject of 
such imputation, this peaceful tribunal would not be enabled to procure 
the submission of the States to its jurisdiction; and contests about civil 
rights would be settled amid the din of arms, rather than in this hall of 
national justice .** 41 The bills issued under the Missouri law, Benton as- 
serted, could be refused by the citizens and were not legal tender in the 
ordinary significance of that term. 

Chief Justice Marshall, speaking for the Court, dealt first with the 
question of jurisdiction. Since the validity of the state act in accordance 
with the federal Constitution was not expressly raised and discussed by 
the state court, the query arose whether the Supreme Court could assume 
the fact that it was made or determined in the tribunal of the state. The 
record showing distinctly that the cause arose primarily over the validity 
of the issuance of these certificates, Marshall held that “if in such a case, 
the mere omission of the court of Missouri, to say, in terms, that the act 
of the legislature was constitutional, withdraws that point from the cause, 
or must close the judicial eyes of the appellate tribunal upon it; nothing 
can be more obvious, than that the provision of the Constitution and of 
an act of Congress may be always evaded; and may be often, as we think 
they would be in this case, unintentionally defeated .** 42 

The state court having upheld the validity of the contract and inferen- 
tially having supported the validity of the state law, the case was regarded 
as coming within the jurisdiction of the Court as defined by the twenty- 
fifth section of the Judiciary Act. Answering the question, then, whether 
the Missouri act violated the federal Constitution, Marshall first defined 
the term “emit bills of credit.** This phrase, he thought, conveyed the 
idea of issuing a paper medium intended to circulate through the com- 
munity for the ordinary purposes of society. In view of the conditions 
which led to the insertion of this prohibition in the Constitution, Mar- 
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shall believed that if the words were not empty sounds they must compre- 
hend the emission of any paper medium by a state government for the 
purposes of common circulation . 48 Because of the fact that the certificates 
were not called bills of credit was held to have no significance; nor was 
any importance attributed to the fact that they were not made legal 
tender in the full sense of this term; the state act was therefore held void 
by a majority of the Court. We have been reminded, said Marshall, in 
closing his opinion, 

of the dignity of a sovereign State; of the humiliation of her submitting herself to this 
tribunal; of the dangers which may result from iftflicting a wound on that dignity. . . . 
To these admonitions, we can only answer, that if the exercise of that jurisdiction 
which has been imposed upon us by the Constitution and laws of the United States, 
shall be calculated to bring on these dangers which have been indicated, or if it shall 
be indispensable to the preservation of the Union, and consequently of the inde- 
pendence and liberty of these States, these are considerations which address themselves 
to those departments which may with perfect propriety be influenced by them. This 
department can listen only to the mandate of the law, and can tread only that path 
which is marked out by duty. 44 

Justice Johnson, dissenting, thought it clear beyond doubt that the 
framers of the Constitution intended to prevent the issuance of paper 
money and that these certificates were not in the exact sense a circulating 
medium. Though the state act came near to a violation of the Constitu- 
tion, it was a doubtful case and, since the state had acted in good faith, 
the act should be upheld. To Justice Thompson it was obvious that the 
term “bills of credit” had no precise or technical meaning. Adverting to 
the intention of the framers of the Constitution, he did not think it was 
their intention to prohibit the issuance of loan certificates of this type. 
Moreover, he believed that the judgment of the majority of the Court 
would lead to serious embarrassment for state legislation, since the issu- 
ance of all bank notes by the states would fall within the category of bills 
of credit and hence come within the prohibition. 

On the question of jurisdiction Justice McLean had strong doubts 
because the record did not present the issue of the validity of the state 
act, but he yielded to the force of prior adjudications of the Court. Since 
the state did not enforce the circulation of the certificates and the object 
was a benign one, namely, to relieve the citizens from an extraordinary 
pressure produced by the failure of local banks and the utter worthless- 

48 4 Peters 432. 

44 4 Peters 437, 438. “In this noble passage,” thinks Beveridge, “Marshall is not only 
rebuking Benton; he is also speaking to the advocates of nullification, then becoming 
clamorous and threatening; he is pointing out to Andrew Jackson the path of duty.” 
He fujther observed that never did Marshall's genius shine more resplendently than 
in his opinion in this case. The Life of John Marshall, IV: 510, 513. 
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ness of the available currency, McLean was disposed to uphold the act. 
Conceding that the power of review of federal and state acts to determine 
whether they were in accordance with the Constitution belonged to the 
Supreme Court, McLean expressed an attitude different from some of 
his Federalist brethren on the Bench when he said, “the act of Missouri 
having received the sanction of the legislative, executive, and judicial 
departments of the government, cannot be set aside and disregarded 
under a doubtful construction of the Constitution. Doubts should lead 
to an acquiescence in the act. The power which declares it null and void, 
should be exercised only where the right to do so is perfectly clear.” 4 * 
Believing the issue doubtful, McLean was inclined to affirm the judgment 
of the state court. 

Considering the difficulties which had arisen and were likely to arise 
in determining the division of powers between the states and the federal 
government, McLean concluded: 

The experience of many years may be necessary to establish, by practical illustrations, 
the exact boundaries of these powers, if, indeed, they can ever be clearly and satis- 
factorily defined. Like the colors of the rainbow, they seem to intermix, so as to render 
a separation extremely difficult, if not impracticable. By the exercise of a spirit of 
mutual forbearance, the line may be ascertained with sufficient precision for all prac- 
tical purposes. In a State, where doubts exist as to the investiture of a power, it should 
not be exercised, but referred to the people; in the general government, should similar 
doubts arise, the powers should be referred to the States and the people. 40 

If such a practice had been followed in the interpretation of constitu- 
tional provisions, great changes would have resulted in the status and 
significance of written constitutions in the United States. 

The decision in the Craig Case was rendered while the debate on the 
Foot Resolution was in progress in Congress and aroused great excite- 
ment in Missouri, Kentucky, and other states which were suffering from 
financial distress and which it was generally thought could be relieved 
only by some form of state guarantee for the issuance of currency. It was, 
however, the accumulation of grievances which brought a renewal of the 
attacks on the Supreme Court. 

In the first session of Congress after the Craig decision was rendered, 
a bill was presented to repeal the twenty-fifth section of the Judiciary 
Act of 1789. If this section is repealed, wrote Justice Story, the Constitu- 
tion is practically gone, for “our wisest friends look with great gloom 
to the future.” 47 Marshall also expressed alarm when he said that “the 

46 4 Peters 458, 459. 

46 Ibid., pp. 464, 465. 

47 Life and Letters, II: 49. 
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crisis of our Constitution is upon us. A strong dispensation to prostrate 
the Judiciary is upon us.” 48 

A majority report of the Judiciary Committee of the House was pre- 
sented on January 24, 1831, favoring the repeal of the twenty-fifth section 
of the Judiciary Act under which the Supreme Court had annulled some 
of the most important laws of the states. The sponsors of the bill regarded 
the powers of the Court as so “vast and alarming that the constantly 
increasing evil of interference of federal with state authorities must be 
checked.” Representative Davis, presenting this report, announced that 
the investigations of the Judiciary Committee had resulted in the con- 
viction that this section of the Judiciary Act is unconstitutional and 
ought to be repealed. Analyzing the language of the Constitution relat- 
ing to the organization of the federal courts and of their jurisdiction, it 
was maintained that the makers of the Constitution did not intend to 
provide for appeals from the state courts to the Supreme Court. And the 
contention of Chief Justice Marshall and Justice Story in Martin v. 
Hunter’s Lessee ,** McCulloch v. Maryland and Cohens v. Virginia 51 
that there must be an appeal to the federal courts when the controversy 
involved an interpretation of a law, a treaty, or a provision of the Con- 
stitution of the United States was emphatically denied. It was pointed 
out that such a construction of the Constitution would confer on the 
federal courts vast political powers not only to control inferior courts 
but also to dominate the coordinate branches of the government. The 
federal courts under these admitted principles, the committee declared 
with a prophetic outlook, “will have the power to prohibit state legis- 
lation by writs of injunction; to sequestrate state treasuries, and to 
imprison state functionaries, whether governors, judges, or state legis- 
latures, in a body. Indeed, the power will not stop here; the same reason- 
ing will sustain a power in the federal court, to attach and imprison the 
President and both Houses of Congress.” 52 To the contention that the 

48 In a letter to Story, Marshall wrote, “I find our brother McLean could not acquiesce 
in the decision of the Court in the Missouri Case. I am sorry for this, and am sorry too 
to observe his sentiments on the 25th section of the judicial act. I have read in the last 
volume of Mr. Peters the three dissenting opinions delivered in that case, and think it 
requires no prophet to predict that the 25th section is to be repealed, or to use a more 
fashionable phrase to be nullified by the Supreme Court of the United States. I hope 
the case in which this is to be accomplished will not occur during my time, but ac- 
complished it will be at no very distant period.” Massachusetts Hist. Soc. Proceedings, 
2d ser., XIV: 342, 343, and John Edward Oster, The Political and Economic Doctrines 
of John Marshall (New York, 1914), pp. 130, 131. 

48 1 Wheaton 394 (1816). 

*° 4 Wheaton 316 (1819). 

61 6 Wheaton 264 (1821). 

■ Cong. Debates, VII, 21st Cong., 2d sess. (1830-1831), appendix, pp. lxxx-lxxxi. 
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federal government would be crippled by the repeal of the twenty-fifth 
section of the Judiciary Act, it was replied that it is the imperative duty 
of Congress to repeal without delay any of its acts in contravention of 
the Constitution, be the consequences what they may, for “necessity and 
expedience are the pleas of the tyrant; amendment, the dictate of the 
Constitution. By pursuing the former course, we trample upon the Con- 
stitution; by following the latter, we go back to the people, the original 
source of all power/* 63 

James Buchanan presented a report for three minority members of the 
committee in which it was contended that the repeal of section twenty- 
five would seriously endanger the existence of the union. The framers 
of the Constitution, it was maintained, intended “to create a government 
which should have the power of construing and executing its own laws, 
without obstruction from state authority/* Repudiating the state sov- 
ereignty philosophy of the majority report, the minority asserted that 
“we have in this country an authority much higher than that of sovereign 
States. It is the authority of the people of each State. In their state con- 
ventions they ratified the Constitution of the United States; and so far as 
that Constitution has deprived the States of any of the attributes of sov- 
ereignty, they are bound by it, because such was the will of the people.” 64 

The debate aroused deep feeling and resentment. To the friends of 
the Supreme Court, the proposal to repeal section twenty-five was equiva- 
lent to a movement to repeal the union of the states; to the opponents of 
judicial review of state acts, it was a necessary step to protect the states 
against “the assaults of this gigantic tribunal/* The strong feeling of 
opposition against the decisions of the Supreme Court which pervaded 
the legislative halls was expressed by Representative Gordon of Virginia, 
who exclaimed: “I declare to God . . . that I believe nothing would tend 
so much to compose the present agitation of the country ... as the repeal 
of that portion of the Judiciary Act.’* 65 John Quincy Adams rejoiced in 
the defeat of the bill and spoke of a visit with Justice Thompson who 
expressed alarm for the fate of the Judiciary, since the administration 
was resolved to transform the government of the union “into the national 
imbecility of the old Confederation.** 66 Though the bill was defeated by 
a vote of 138 to 51, the almost solid vote of the representatives from the 
southern states against the nationalistic views of the Court indicated a 
very unsatisfactory and dangerous situation relative to the relations be- 

58 Cong. Debates, VII, appendix, p. lxxxi. 

54 Cong. Debates, VII, appendix, p. lxxxv. 

65 Cong. Debates, VII, 21st Cong., 2d sess., pp. 620, 621.- 

66 Memoirs, VIII: 302-304. 
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tween the nation and the states. It was in the contests with the state of 
Georgia, however, that the authority of the Supreme Court received its 
most drastic rebuffs. 

Conflicts with the State of Georgia 

When Georgia decided to take over the lands of the Creek and Cherokee 
Indians situated within the borders of the state, despite treaties nego- 
tiated by the United States guaranteeing to the Indians full control and 
possession over these lands, the Supreme Court became involved in a 
political controversy which seriously affected the prestige of the Court . 87 
The issue, which was the last of the great controversies over federal 
versus state powers during Marshall's Chief Justiceship, arose through 
an attempt of the authorities of the state to secure control over the land 
of the Creeks . 58 The governor and legislature of Georgia openly defied 
President Adams and resisted the assertion of his authority under treaties 
with the Indians. Congress was not inclined to stand by the President, 
and Georgia proceeded against the Indians according to her own dis- 
cretion . 59 After the contest had continued for more than two years, dur- 
ing which time a voluminous correspondence had merely tended to 
reveal the weakness of federal power and to arouse the wrath of the state 
authorities , 00 the suggestion was made that the whole case be turned over 
to the Supreme Court of the United States. The governor advised the 
state representatives in Congress that he could not acknowledge a power 
in the federal government to bring before its judicial tribunals for trial 
and judgment the governor, judges, or representatives of the state. He 
was not wanting, the governor claimed, in confidence in the Supreme 
Court of the United States in all cases falling within its acknowledged 
jurisdiction. But according to his conception the Supreme Court was not 
made the arbiter in controversies involving rights of sovereignty between 
the states and the United States. The states could not therefore consent 
“to refer to the Supreme Court, as of right and obligation, questions of 
sovereignty between them and the United States, because that Court, 
being of exclusive appointment by the government of the United States, 

87 In the account of the two controversies with the state of Georgia, some extracts 
have been used from my study on The Conflict over Judicial Powers in the United 
States to 1870, published in the Studies in History, Economics and Public Law of 
Columbia University (New York, 1909), XXXV: 122-131. 

58 For an account of the origin of the contests over the Indian lands in Georgia, see 
Ulrich B. Phillips, “Georgia and State Rights,” Amer. Hist. Assn., Reports, 1902, 
II: 39 ff- 

60 House Executive Documents, 19th Cong. 2d sess., iv, p. 59; Reports of House Com- 
mittee, iii, p. 98. 

60 Extracts from this correspondence are given in Herman V. Ames, State Documents 
on Federal Relations (Philadelphia, 1906), pp. 115 ff. 
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will make the United States the judge of their own cause; this reason 
is equally applicable to a state tribunal .” 61 The failure of Congress to 
support the President in his attempt to enforce the treaties and uphold 
national authority finally led to the acknowledgment of the contention 
of the state and brought an end to the Creek controversy. 

Cherokee controversy ,— While the controversy over the lands of the 
Creeks was under way, Georgia took steps to secure the lands of the 
Cherokee Indians. This Indian tribe, with the tacit support of the United 
States government, drew up a constitution and proceeded to set up an 
independent government. The procedure was in line with the past policy 
of the national government toward the Indians: to treat them as inde- 
pendent communities within the states, to be dealt with by the national 
government and then only by treaty. Encouraged by President Jackson's 
announcement of his Indian policy ,® 2 Georgia passed an act incorporat- 
ing the land of the Cherokee nation into the territory of the state, and 
annulled all laws as well as the constitution of the newly formed nation.®* 

When the state authorities had shown every indication of incorporat- 
ing the Indian lands regardless of federal treaties, Mr. Wirt of Maryland, 
who had been secured as counsel for the Indians, wrote to Governor 
Gilmer. He reminded the governor of the difference of opinion regard- 
ing the rights of Georgia to deal with the Indians, and suggested that 
“fortunately there exists a tribunal before which this difference of 
opinion may be quietly and peaceably settled,” namely, the Supreme 
Court of the United States . 64 The governor in reply charged Mr. Wirt 
with having encouraged the spirit of resistance against the state and with 
having fostered the idea that the state had usurped authority. Through 
such men as Mr. Wirt, the governor maintained, the Cherokees were 
persuaded that the right of self-government could be secured for them 
by the power of the Supreme Court in defiance of the legislation of the 
general and state governments . 06 “Your suggestion,” the governor con- 
tinued, is “an evidence of the state of that contest in which the advocates 
of power, are exerting themselves to increase the authority of the depart- 
ments of the general government, whilst the friends of liberty and the 
rights of the people are in opposition, endeavoring to sustain the sover- 
eignty of the State .” 00 

91 Niles ' Register, XXXII: 20. 

62 James D. Richardson, A Compilation of the Messages and Papers of the Presidents 
(Washington, 1911), II: 457. 

68 Niles’ Register, XXVIII: 328, 329. 

64 Ibid,, XXXIX: 69. 

65 Ibid,, p. 70. 

"Ibid., p. 71. 
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The opportunity to bring the question at issue before the Supreme 
Court of the United States was soon presented, when, in the execution 
of the statutes over the Cherokee territory, an Indian by the name of 
George Tassels was tried, convicted, and sentenced to death. On an 
appeal to the Supreme Court a writ of error was granted, the purpose of 
which was to bring the case before the federal courts for reconsideration. 

The governor, having received the order from the Court, submitted 
a message to the legislature in which he referred to a communication 
“purporting to be signed by the Chief Justice of the United States, and 
to be a citation of the State of Georgia to appear before the Supreme 
Court, ... to answer to that tribunal for having caused a person who had 
committed murder within the limits of the State, to be tried and con- 
victed therefor,” and he declared that “so far as concerns the executive 
department, orders received from the Supreme Court for the purpose of 
staying, or in any manner interfering with the decisions of the courts of 
the State, in the exercise of their constitutional jurisdiction will be dis- 
regarded, and any attempt to enforce such orders will be resisted with 
whatever force the laws have placed at my command .”® 7 The legislature 
immediately resolved “that they view with feelings of the deepest regret, 
the interference by the Chief Justice of the Supreme Court of the United 
States, in the administration of the criminal laws of the State, and that 
such an interference is a flagrant violation of her rights.” The governor 
and every other officer of the state were requested to disregard any and 
every mandate that might be served upon them “purporting to proceed 
from the Chief Justice or any Associate Justice of the Supreme Court of 
the United States, for the purpose of arresting the execution of any crimi- 
nal laws of the State .” 68 The order of the Supreme Court was ignored 
and Tassels was executed according to the verdict of the state tribunal . 88 
Following the execution of Tassels, the Supreme Court being impotent 
to assert its authority, John Quincy Adams wrote: “The Constitution, 
the laws and treaties of the United States are prostrate in the State of 
Georgia. Is there any remedy for this state of things? None. Because the 

Executive of the United States is in league with the State of Georgia 

This example . . . will be imitated by other States, and with regard to 
other national interests— perhaps the tariff. . . . The Union is in the most 
imminent danger of dissolution .” 70 

A later case was dismissed by the Supreme Court for want of juris- 

* Niles’ Register , XXXIX: 338. 

98 Niles’ Register , XXXIX: 338; Ames, op. cit ., pp. 125-127. 

80 Niles’ Register , XXXIX: 353. 

70 Memoirs, VIII: 262, 263. 
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diction but with some caustic remarks from the Court . 71 In delivering 
the opinion. Chief Justice Marshall reviewed briefly the history of the 
proceedings and held that the numerous treaties made with the Indians 
by the United States recognized them “as a people capable of maintain- 
ing the relations of peace and war, of being responsible in their political 
character for any violation of their engagements, or for any aggression 
committed on the citizens of the United States by any individual of their 
community. Laws have been enacted in the spirit of these treaties. The 
acts of our government plainly recognize the Cherokee nation as a state, 
and the courts are bound by these acts .” 72 The Cherokee Indians had, he 
noted, established a constitution and form of government, the leading 
features of which were borrowed from that of the United States. Never- 
theless, Georgia had assumed authority contrary to these laws and trea- 
ties of the United States, and a writ of error allowed by the Chief Justice 
of the Supreme Court to the final sentence of the court of Georgia had 
been ignored. If courts were permitted to indulge their sympathies, Mar- 
shall thought, a case better calculated to expiate them could scarcely be 
imagined. The request of the Indians was denied, however, because the 
Court did not regard the case as coming within its jurisdiction. Though 
the Indian tribes were considered to be separate political communities 
under the guardianship of the United States, they could not, as foreign 
states, maintain an action in the courts of the United States. Further- 
more, continued Marshall, “the bill requires us to control the legislature 
of Georgia, and to restrain the exertion of its physical course. The pro- 
priety of such an imposition by the Court may well be questioned. It 
savors too much of the exercise of political power to be within the prov- 
ince of the judicial department. ... If it be true that wrongs have been 
inflicted and that still greater ones are to be apprehended, this is not the 
tribunal which can redress the past or prevent the future .” 78 

The agitation to require the giving of opinions seriatim was appar- 
ently having effect, for Justice Johnson, in presenting his views favoring 
the dismissal of the suit, stated that in pursuance of his practice in giving 
an opinion on all constitutional questions, there was, in his opinion, no 
doubt that the case was “one of a political character altogether, and 
wholly unfit for the cognizance of a judicial tribunal .” 74 There was, in 
effect, in Georgia an appeal, not to laws, but to force between two politi- 
cal entities claiming sovereign powers. Justice Baldwin concurred in the 
dismissal of the suit on the ground that the Indians could not appear as 

71 Cherokee v. The State of Georgia, 5 Peters 15 (1831). 

78 5 Peters 15. 

78 5 Peters 19, 20. 

74 5 Peters 28. 
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plaintiffs before the Supreme Court. Following an extensive survey of 
the negotiations with the Indians, he concluded that from colonial times 
the colonies and states had exercised the rights of sovereignty over the 
territory occupied by the Indians. The Supreme Court was, therefore, 
not regarded as having authority or jurisdiction to reverse a principle 
on which all governments had acted for fifty-five years. 

Though he disclaimed any authority for the Supreme Court to exercise 
jurisdiction upon any matter properly falling within the realm of po- 
litical power. Justice Thompson, speaking for himself and Justice Story, 
dissented. Accepting the definition of a sovereign state by Vattel, he said: 
“It is not perceived how it is possible to escape the conclusion, that they 
[the Indians] form a sovereign state. They have always been dealt with 
as such by the government of the United States; both before and since 
the adoption of the present Constitution/* 75 Differing with Justice Bald- 
win in his interpretation of the facts, Thompson contended that from 
the year 1775 the uniform practice of all branches of the government 
of the union was to treat the Indian tribes “not only as sovereign and in- 
dependent, but as foreign nations or tribes, not within the jurisdiction 
nor under the government of the States within which they were located/* 76 
The matter of the violation by Georgia of the laws of the United States 
and of the treaties made with the Cherokee nation was declared to be “a 
pure question of law/* and, hence, it was deemed appropriate for the 
Supreme Court to grant an injunction to prevent the further execution 
of such laws. It was not long before the Supreme Court was again called 
upon to intervene in the controversy between Georgia and the Indians. 

Worcester v. Georgia.— A new law of the state imposing more stringent 
regulations for the Cherokee territory was defied by several missionaries 
who were working among the Indians, with the result that they were 
tried, convicted, and sentenced to imprisonment. 77 On application to the 
Supreme Court, another writ was issued demanding that the authorities 
of the state appear before the Court. Governor Lumpkin, instead of 
obeying the writ, referred the whole matter to the legislature in a mes- 
sage which is typical of the attitude assumed when the courts of the 
nation asserted jurisdiction over matters with which the state govern- 
ments were inclined to deal and to admit of no interference. “My re- 
spect for the Supreme Court of the United States," said the governor, 

75 5 Peters 53, 54. 

76 5 Peters 59. In the Cherokee Case , Justice Story wrote: “The subject touches the 
moral sense of all New England. It comes home to the religious feelings of the people; 
it moves their sensibilities, and strikes to the very bottom of their sense of justice. 
Depend on it, there is a depth of degradation in our national conduct, which will 
irresistably lead to better things.” Life and Letters, II: 46. 

n Niles’ Register, XL: 244-248. 
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“as a fundamental department of the federal government, induces me 
to indulge the earnest hope, that no mandate will ever proceed from 
that Court, attempting or intending to control one of the sovereign 
States of this Union, in the free exercise of its constitutional, criminal 
or civil jurisdiction .” 78 The object of the proceeding was considered to 
be nothing less than an attempt to call into question and to overthrow 
the essential jurisdiction of the state. 

The Supreme Court not only assumed jurisdiction but decided the 
case against the state in no uncertain language . 70 To the argument of 
lack of jurisdiction in the case. Chief Justice Marshall replied that the 
indictment and plea drew in question the validity of the treaties made 
by the United States with the Cherokee Indians and that, therefore, the 
act of Congress constituting this Court has given it the power and im- 
posed on it the duty of exercising jurisdiction in the case. Recognizing 
the rights acquired by war or by conquest which are conceded by the 
world and cannot be controverted, the Chief Justice maintained that 
European nations, in taking possession of the American continent, did 
not regard the Indian title to lands as extinguished by discovery, ex- 
ploration, and settlement . 80 The English policy which had been con- 
tinued by the United States aimed to acquire territory by conciliation, 
by treaty, and by compromise. Following this practice, several treaties 
between the United States and the Cherokee nation were adopted. The 
last of these treaties, explicitly recognizing the national character of the 
Cherokees and their right of self-government, guaranteeing their lands, 
and pleading the faith of the United States for their protection, was 
declared to be still in force. It was held, then, that “the treaties and laws 
of the United States contemplate the Indian territory as completely 
separated from that of the States; and provide that all intercourse with 
them shall be carried on exclusively by the government of the Union .” 81 
As a consequence of this reasoning, the laws of Georgia could have no 
force or effect within the territory of the Cherokee nation, and the citi- 
zens of Georgia could not enter this territory except with the assent of the 
Cherokees themselves. Hence the act of Georgia in dispute was declared 
to be null and void. 

78 Niles * Register, XL: 313; Ames, op. cit., pp. 129, 130. 

79 Worcester v. The State of Georgia, 6 Peters 515 (1832). 

80 But see Marshall's opinion in Johnson and Graham's Lessee v. McIntosh, 8 
Wheaton 543 (1823). 

81 Worcester v. The State of Georgia, 6 Peters 557. Beveridge calls Marshall's opinion 
“one of the noblest he ever wrote." The opinion “closes with a passage of eloquence 
almost equal to, and of higher moral grandeur than the finest passages in McCulloch v. 
Maryland and in Cohens v. Virginia." The Life of John Marshall, IV: 549, 550. 
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Justice McLean, concurring in the opinion of the Court, announced 
some nationalistic principles in opposition to the antifederal doctrines 
which were being strongly urged at this time. Supporting the jurisdiction 
of the Court under the twenty-fifth section of the Judiciary Act, McLean 
conceived that the use of the name of the state in the proceedings was 
a mere form. And on the question whether the Constitution was the 
result of an act of the people or of the states, it was his judgment that 
“there was an expression of popular suffrage and state sanction, most 
happily united, in the adoption of the Constitution of the Union .” 82 
Some of the doctrines of nationalism espoused by McLean were as fol- 
lows: “It is in vain, and worse than vain, that the national legislature 
enact laws, if those laws are to remain on the statute book as monu- 
ments of the imbecility of the national power. ... It has been asserted 
that the federal government is foreign to the state governments; and that 
it must consequently be hostile to them. Such an opinion could not have 
resulted from a thorough investigation of the great principles which 
lie at the foundation of our system. ... No one can deny that the Consti- 
tution of the United States is the supreme law of the land; and conse- 
quently, no act of any state legislature, or of Congress, which is repugnant 
to it, can be of any validity.” Referring to the objections raised to the 
authority claimed by the courts, federal and state, to declare legislative 
acts void, McLean observed, “such an argument must end in the destruc- 
tion of all constitutions, and the will of the legislature, like the acts of 
the Parliament of Great Britain, must be the supreme and only law of 
the land. . . . The powers of this Court are expressly, not constructively, 
given by the Constitution; and within this delegation of power, this 
Court is the Supreme Court of the people of the United States, and they 
are bound to discharge their duties, under the same responsibilities as 
the supreme court of a State; and are equally, within their powers, the 
Supreme Court of the people of each State .” 88 Agreeing with the Chief 
Justice, McLean believed that the control over Indian affairs had been 
confided exclusively to the federal government. In this case there did 
not appear to be any doubt in the mind of Justice McLean. 

On the justice or policy of the laws enacted by the state, McLean did 
not regard himself as at liberty to speak, but he observed: “They have, 
no doubt, been enacted under a conviction of right, by a sovereign and 
independent State, and their policy may have been recommended by a 
sense of wrong under the compact. Thirty years have elapsed since the 
federal government engaged to extinguish the Indian title, within the 
limits of Georgia. That she has strong ground of complaint arising from 
Peters 569. 88 Ibid., pp. 569-572. 
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this delay, must be admitted; but such considerations are not involved 
in the present case; they belong to another branch of the government .” 84 

Justice McLean referred in the above comments to the fact that Geor- 
gia, in ceding to the United States the territory constituting the states 
of Alabama and Mississippi, stipulated that the United States should 
extinguish for the use of Georgia the Indian title to lands within the 
remaining limits of the state. The United States not only failed to per- 
form its agreement but adopted a policy which aimed to develop the 
Cherokees into a civilized community. An Indian tribe permanently 
established within its borders, claiming independent powers and author- 
ity, and exemption from the jurisdiction of the state, led to drastic action 
by the state. Georgia asserted its authority over the Cherokees and de- 
clared that the federal government could not bind a state by a treaty 
made with Indians. The discovery of gold on the land claimed by the 
Indians complicated the situation. It was expected that the state would 
defy the decision and judgment of the Court . 85 “John Marshall has made 
his decision:— now let him enforce it,” was said to be the reply of Andrew 
Jackson ; 80 both the governor and the legislature met the decision “with a 
spirit of determined resistance.” Additional acts were passed to hasten 
the distribution of the Cherokee lands. 

The mandate which was issued in accordance with this decision was 
disregarded. Governor Lumpkin reported to the legislature that the 
decision of the Court was an attempt to “prostrate the sovereignty of this 
State in the exercise of its constitutional criminal jurisdiction” and that 
he would oppose the usurpation with determined resistance. He congrat- 
ulated the people of Georgia for sustaining the sovereignty of their 
state . 87 There were opinions in the press of the state strongly favoring 
the use of force, and frequent references were made to the dangers of 
judicial despotism . 88 The case was supposed to demonstrate the absurdity 
of the doctrine that the federal courts were granted a supreme and abso- 
lute control over the states. A writ of error issued by the Supreme Court 
in the case of James Graves was also ignored by the state. The governor 
submitted the writ to the legislature and the proceedings in the state 
court were carried out without hindrance. 

84 Ibid., p. 595. Justice Baldwin dissented on the grounds stated in the Cherokee Case . 

88 See the prediction of Story, Life and Letters, II: 83. 

“See Horace Greely, The American Conflict (Hartford, 1866), I: 106, and Phillips, 
Georgia and State Rights, p. 80. “It is not sure that the words were actually uttered,” 
says John Spencer Bassett, “but it is certain, from Jackson's views and temperament, 
that they might have been spoken." Life of Andrew Jackson (New York, 1910), II: 
690, 691. 

87 Phillips, op. cit., p. 82. 

88 Niles’ Register, XLII: 78. 
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In the controversy with the Creeks, the state authorities succeeded in 
gaining control of the lands because Congress failed to uphold President 
Adams in his attempt to enforce the treaties with the Indians. The Su- 
preme Court was humiliated in the Cherokee difficulty because President 
Jackson supported the policy of the state government. In his first annual 
message, on December 8, 1829, the President informed the country that 

if the general government is not permitted to tolerate the erection of a confederate 
state within the territory of one of the members of this Union against her consent, 
much less could it allow a foreign and independent government to establish itself there. 

Actuated by this view of the subject, I informed the Indians inhabiting parts of 
Georgia and Alabama that their attempt to establish an independent government 
would not be countenanced by the Executive of the United States, and advised them 
to emigrate beyond the Mississippi or submit to the laws of those States. 80 

As a result of the lack of unity of action among the departments of the 
federal government, Georgia felt at liberty to resist judicial mandates 
and enforce her own laws regardless of orders from the federal courts. 
The missionaries were finally pardoned by the governor, and the ques- 
tion at issue was then settled by an act of Congress providing for the re- 
moval of all Indian tribes to the territory beyond the Mississippi River. 90 
A few references to the controversy are to be found in the campaign 
literature of the time, when the failure of the President to secure the en- 
forcement of federal judicial decrees was used as political capital against 
Jackson and his party. 91 Marshall wrote to Story on the proceedings fol- 
lowing the decision of the Court in Worcester v. Georgia , as follows: 

I yield slowly and reluctantly to the conviction that our Constitution cannot last. I 
had supposed that north of the Potomac a firm and solid government competent to 
the security of rational liberty might be preserved. Even that now seems doubtful. The 
case of the South seems to me to be desperate. Our opinions are incompatible with the 
united government even among ourselves. The union has been prolonged thus far by 
miracles. I fear they cannot continue. 92 

The successful resistance of Georgia in this dispute was a decided 
victory for the Jacksonian Democrats, and the bank controversy, where 
the authority of the Court was successfully challenged from another 

89 Richardson, op. cit ., II: 457, 458. 

90 Statutes at Large, IV: 411,412. 

81 The Works of Daniel Webster, ed. by Edward Everett (Boston, 1866), I: 269; 
Niles’ Register, XLIII: 140. 

92 Massachusetts Hist. Soc. Proceedings, 2d ser., XIV: 352. “For the time being,” says 
Beveridge, “Marshall was defeated; nationalism was prostrate; localism erect, strong, 
aggressive. Soon, however, Marshall and nationalism were to be sustained, for the 
moment, by the man most dreaded by the Chief Justice, most trusted by Marshall's 
foes. Andrew Jackson was to astound the country by the greatest and most illogical 
act of his strange career— the issuance of his immortal Proclamation against nullifica- 
tion.” The Life of John Marshall, IV: 552. 
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quarter, may be looked upon as the beginning of a new era in the his- 
tory of the Court— an era when many questions heretofore determined 
by the Court were voluntarily turned over to the political departments 
of the government; when the doctrine of implied powers, under which 
the authority of the federal government had been greatly enlarged, re- 
ceived a more restricted application; when the states were given a 
greater freedom from interference by the federal Judiciary. It was the 
period which led to a reversal of the nationalistic policies of Hamilton 
and Marshall and a return to the principles of Jefferson and Jackson. 
The Federalist party lost control of its only stronghold; the Democratic 
party, for the first time, held full sway in all departments of the govern- 
ment. Four of the fundamental policies of the government pointed 
toward a strict construction of the Constitution. These were: the treat- 
ment of the Indians, the refusal of the United States government to 
take part in internal improvements, the reduction of the tariff, and the 
attack upon the national bank. 

Opposition to a National Bank 

The issue of the national bank raised a constitutional question of prime 
importance. The Supreme Court, in the case of McCulloch v . Maryland* 
and later in Osborn v. The Bank of the United States™ had emphatically 
upheld the authority of the federal government in the establishment 
of a national bank. The chief argument against the bank was on the 
ground of its unconstitutionality. This argument had been exhaustively 
treated by the Court and strongly denied. The bank had continued to 
do business under a charter granted by Congress and was upheld in 
all its features by the Supreme Court of the United States. But the 
managers of the bank wielded great political power and made many 
enemies. Under the leadership of President Jackson a movement was 
begun to destroy the bank. 

Jackson and some of his party associates detested the bank. Its power, 
prestige, and it was charged, some of its money had been used to per- 
petuate the Administration of John Quincy Adams. The corporation 
was attacked on all sides but in no way so emphatically as on the issue 
of its unconstitutionality. In his first annual message to Congress on 
December 8, 1829, President Jackson noted that “both the constitu- 
tionality and the expediency of the law creating this bank are well 
questioned by a large portion of our fellow-citizens, and it must be ad- 
mitted by all that it has failed in the great end of establishing a uniform 
and sound currency,” and recommended that Congress should enact a 

98 4 Wheaton 316 (1819). 94 9 Wheaton 738 (1824). 
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measure for the establishment of a bank “which would avoid all consti- 
tutional difficulties and at the same time secure all the advantages to the 
government and the country that were expected to result from the pres- 
ent bank .” 86 These views were reiterated in subsequent messages and 
a vigorous campaign on behalf of the renewal of the charter was con- 
ducted by the friends of the bank under the leadership of its president, 
Nicholas Biddle. Jackson did not appear to be influenced by this cam- 
paign and regardless of the threat that the recharter of the bank would 
be made an issue in the forthcoming election for the presidency, Jack- 
son opposed the plan to renew the charter. To Clay and the National 
Republicans, the bank controversy was regarded as a favorable issue 
to oppose the Jacksonian Democrats at the polls, and with the aid of 
the forces friendly to the bank a bill was hurriedly pushed through 
Congress . 98 

In the forceful veto with which Jackson returned the bill to Congress, 
we have the President's opinion on judicial powers . 97 “It is maintained 
by the advocates of the bank,” said Jackson, 

that its constitutionality in all its features, ought to be considered as settled by prece- 
dent, and by the decisions of the Supreme Court. To this conclusion I cannot assent 

If the opinion of the Supreme Court covered the whole ground of this act, it ought not 
to control the coordinate authorities of this government. The Congress, the Executive 
and the Court must each for itself be guided by its own opinion of the Constitution. 
Each public officer who takes an oath to support the Constitution, swears that he will 
support it as he understands it, and not as it is understood by others. It is as much 
the duty of the House of Representatives, of the Senate, and of the President, to decide 
upon the constitutionality of any bill or resolution which may be presented to them 
for passage or approval, as it is of the Supreme Judges when it may be brought before 
them for judicial decision. The opinion of the Judges has no more authority over 
Congress than the opinion of Congress has over the Judges; and on that point the 
President is independent of both. The authority of the Supreme Court must not, there- 
fore, be permitted to control the Congress or the Executive, when acting in their legis- 
lative capacities, but to have only such influence as the force of their reasoning may 
deserve. 88 

Jackson gave a very different turn to one of Marshall's fundamental 
maxims of interpretation. “Where the law is not prohibited and is 
really calculated to effect any of the objects intrusted to the govern- 
ment,” said Marshall, “to undertake here to inquire into the degree 
of its necessity would be to pass the line which circumscribes the judicial 

86 Richardson, op. cit., II: 462. 

88 John Spencer Bassett, The Life of Andrew Jackson (New York, 1925), chaps, xxvii, 
xxviii. 

97 Senate Journal, 22d Cong., 1st sess., p. 1296. 

88 Senate Journal, 22d Cong., 1st sess., appendix, p. 7$, and Richardson, op. cit., II: 
1144; 1145. 
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department and to tread on legislative ground.” To Jackson this lan- 
guage meant that “it is the exclusive province of Congress and the Presi- 
dent to decide whether the particular features of this act are necessary 
and proper in order to enable the bank to perform conveniently and 
efficiently the public duties assigned to it as a fiscal agent, and therefore 
constitutional, or unnecessary and improper, and therefore unconstitu- 
tional.” In short, the President insisted that the Legislative and Execu- 
tive departments had authority to determine the constitutionality as well 
as the expediency of a national bank . 00 Jackson's veto message was re- 
garded as a political manifesto and was criticized as a demagogic appeal 
to the voters, but the President was aware that the presentation of a 
memorial for a recharter four years before the expiration of the existing 
charter was made by Clay and his friends to aid the cause of the National 
Republicans in the forthcoming campaign. 

Andrew Jackson, as the champion of the people, dared to attack the 
constitutional opinions of John Marshall who was looked upon as the 
protagonist of vested interests. To Justice Story, Marshall expressed his 
disgust and disappointment. “We are up to the chin in politics. Virginia 
was always insane enough to be opposed to the bank of the United States, 
and therefore hurras for the veto .” 100 Marshall hoped that some of the 
other states might come to the defense of the bank. 

Decisions of the Court from 1831 to 1835 

During the last years of the Chief Justiceship of Marshall, the Supreme 
Court ceased temporarily to be a center of political attack, but marked 
differences of opinion arose among the members of the Court on consti- 
tutional questions. The time of the Court in these years was taken up 
mostly with commercial and land questions. In Fisher v . Cockerel Z 101 the 
Justices refused to take jurisdiction of an action to review state decisions 
of ejectment arising out of disputes concerning land titles alleged to be 

™ Richardson, op. cit., p. 1146. Charles Warren quotes an extract from a letter of 
Chief Justice Taney to Van Buren denying that Jackson ever doubted his duty to carry 
into execution an act of Congress regularly passed, regardless of his own opinion of 
its constitutionality. It was Taney’s contention that Jackson in his bank veto merely 
insisted on his right in performing his legislative duties to exercise his own independent 
judgment on the constitutionality of a measure. Apparently the Chief Justice, after the 
lapse of nearly thirty years and when the Supreme Court’s authority was again being 
defied, was inclined to interpret Jackson’s words as well as his actions in relation to the 
Court in the Indian and bank cases in such a way as to minimize his resistance to and 
defiance of its authority, as the final and authoritative expounder of the Constitution. 
See Warren, op. cit., II: 221 ff., and Maryland Historical Mag. (March, 1915), X: 23. 

100 Letter to Story, Aug. 2, 1832. Massachusetts Hist. Soc., Proceedings, 2d ser., XIV: 
349 > 35 °’ and Oster, op. cit., p. 140. 

101 5 Peters 247 (1831). 
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protected by the compact between Virginia and Kentucky. Holding 
that there was no substantial basis for intervention in the controversy 
by the federal courts. Chief Justice Marshall again reiterated the view 
that the Supreme Court in its decisions was guided only by the necessities 
and compulsions of the law. Said he: “In the argument, we have been 
admonished of the jealousy with which the States of the Union view the 
revising power intrusted by the Constitution and laws of the United 
States to this tribunal. To observations of this character, the answer uni- 
formly given has been, that the course of the judicial department is 
marked out by law. We must tread the direct and narrow path prescribed 
for us. As this Court has never grasped at ungranted jurisdiction, so will 
it never, we trust, shrink from the exercise of that which is conferred 
upon it.” 102 

Charles Warren calls the opinion rendered by the Court in the Barron 
Case at the opening of the 1833 term “the last of the series of vital de- 
cisions on constitutional law which had made the Chief Justiceship of 
John Marshall so memorable an era in American history.” “It was a 
striking fact,” Warren remarks, “that this last of Marshall’s opinions on 
this branch of law should have been delivered in limitation of the opera- 
tion of the Constitution, whose undue extension he had been so long 
charged with seeking.” 108 

The case of Barron v . Baltimore arose over an action against the 
city of Baltimore to recover damages for injuries to wharf property of 
the plaintiff resulting from the acts of the city. Conceding that damage 
had been done to the plaintiff’s property, the city denied any liability 
on the ground that the damage was occasioned by the construction and 
repair of the streets under authority granted by the state legislature. 
The plaintiff appealed to the Supreme Court of the United States on 
the ground that the city’s acts contravened the provision of the Fifth 
Amendment to the Constitution which declares that “private property 
shall not be taken for public use without just compensation.” 

Raising the query whether the Supreme Court could take jurisdic- 
tion of the case under the twenty-fifth section of the Judiciary Act, 
Chief Justice Marshall said: 

The Constitution was ordained and established by the people of the United States 
for themselves, for their own government, and not for the government of the individual 
States. Each State established a constitution for itself, and, in that constitution, pro- 
vided such limitations and restrictions on the powers of its particular government as 

102 5 Peters 258. Justice Baldwin, dissenting, thought that Marshall had declined to 
take jurisdiction in a case wherein a cause plainly presented on the record an issue 
which was properly before the Supreme Court for determination. 

108 The Supreme Court in United States History (Boston, 1922), II: 240, 241. 
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its judgment dictated. The people of the United States framed such a government for 
the United States as they supposed best adapted to their situation and best calculated 
to promote their interests. The powers they conferred on this government were to be 
exercised by itself; and the limitations on power, if expressed in general terms, are 
naturally, and, we think, necessarily applicable to the government created by the 
instrument. They are limitations of power granted in the instrument itself; not of 
distinct governments, framed by different persons and for different purposes. 

If these propositions be correct, the Fifth Amendment must be understood as re- 
straining the power of the general government, not as applicable to the States. In their 
several constitutions they have imposed such restrictions on their respective govern- 
ments as their own wisdom suggested; such as they deemed most proper for themselves. 
It is a subject on which they judge exclusively, and with which others interfere no 
farther than they are supposed to have a common interest. 104 

Turning to history with a different outlook and approach from that 
which had been manifested in numerous judicial pronouncements, the 
Chief Justice concluded his last important opinion affecting the consti- 
tutional law of the country with these observations: 

It is universally understood, it is a part of history of the day, that the great revolu- 
tion which established the Constitution of the United States, was not effected without 
immense opposition. Serious fears were extensively entertained that those powers which 
the patriot statesmen, who then watched over the interests of our country, deemed 
essential to union, and to the attainment of those invaluable objects for which union 
was sought, might be exercised in a manner dangerous to liberty. In almost every 
convention by which the Constitution was adopted, amendments to guard against the 
abuse of power were recommended. These amendments demanded security against 
the apprehended encroachments of the general government— not against those of the 
local governments. 

In compliance with the sentiment thus generally expressed, to quiet fears thus ex- 
tensively entertained, amendments were proposed by the required majority in Congress, 
and adopted by the States. These amendments contain no expression indicating an 
intention to apply them to the state governments. This court cannot so apply them. 106 

Thus the amendments to the federal Constitution constituting a bill 
of rights were held to establish limitations on the authority of the fed- 
eral government and not on the states. It required another amendment 
to the Constitution, namely, the Fourteenth Amendment, and a broad 
stretch of constructive interpretation to apply at least a part of the pro- 
tection designed by these amendments against governmental interfer- 
ence with private rights to state action. 106 

The January, 1834, term of the Supreme Court marked the end of 
Marshall’s control of the Court. Justice Washington's poor health had 
caused the removal from the Court of a strong supporter of the views 

104 Barron v. Mayor and City Council of Baltimore, 7 Peters 247, 248 (1833). 

105 7 Peters 250. 

106 See Gitlow v. New York, 268 U. S. 652 (1924), and Charles Warren, "The New 
Liberty under the Fourteenth Amendment," 39 Harv. Law Rev . (Feb., 1926), 431. 
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of the Chief Justice. Johnson was ill, and Duval was aged and infirm. 
These two Justices, who were members of the Republican party, usually 
approved the nationalist decisions of Marshall. Justice Story was the 
only member of the Court who could be relied upon to maintain the 
principles of the Chief Justice. Three new Justices, Thompson, McLean, 
and Baldwin, soon made it clear that they were unwilling to follow Mar- 
shall in his constitutional interpretation. 

Recognizing the change in the trend of decisions on constitutional 
questions, Marshall was compelled regretfully to announce the inability 

TABLE I 

The Decisions of the Supreme Court 


Protection 

State Protection of denied 

Years National rights vested rights vested rights 

1801-1805 2 1 2 O 

1806-1810 6 O 1 O 

1811-1815 3 1 3 0 

1816-1820 8 5 2 1 

1821-1825 9 1 3 o 

1826-1830 5 9 o 6 

1831-1835 1 8 o 4 

Total 34 25 11 11 


of the Court to decide several important cases. Though it is difficult to 
classify Supreme Court decisions into clear and well-defined categories, 
particularly with relation to the tendencies to support either the doc- 
trine of nationalism or the doctrine of State rights, it is apparent that 
in the decade from 1816 to 1826 there was a marked trend to uphold the 
powers of the federal government and to restrict the powers of the states. 
And though the trend is not so well marked, it is also apparent that from 
1826 to 1835 the Supreme Court was more inclined to support the con- 
tentions of the states as against the federal government and less disposed 
to interfere with state acts so far as they affected vested rights. These 
trends are reflected in tables I and II. 

When a law of Kentucky authorizing the issuance of bills which were 
made receivable for taxes and were to be accepted in satisfaction of judg- 
ments against debtors was attacked as an attempt to emit bills of credit, 
and when a New York law attempting to prevent the entrance to the city 
of undesirable aliens by requiring the masters of ships to furnish to the 
mayor a report on all passengers was resisted, the Chief Justice delivered 
the following opinion: 

The practice of this Court is, not (except in cases of absolute necessity) to deliver 
any judgment in cases where constitutional questions are involved, unless four Judges 
concur m their opinion, thus making the decision a majority of the whole Court. In the 
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present cases four Judges do not concur in opinion as to the constitutional questions 
which have been argued. The Court therefore directs these cases to be reargued at the 
next term, under the expectation that a larger number of the Judges may be present. 107 

These cases were again continued when the Court was unable to reach 
an agreement during the 1835 term. By this time the vacancy caused by 
the death of Justice Johnson had been filled by the appointment of 
James M. Wayne of Georgia; but Justice Duval had resigned, leaving 
one vacancy on the Court. Against the decided opposition of Justice 
Story and himself, Marshall was unwilling to announce a decision in 


TABLE II 


Years 

The Decisions of Chief Justice Marshall 

State Protection of 

National rights vested rights 

Protection 
denied 
vested rights 

1801-1805 . 


1 

2 

0 

1806-1810 . 

6 

0 

1 

O 

1811-1815 . 


0 

1 

O 

1816-1820 . 

6 

2 

2 

1 

1821-1825 . 

6 

0 

1 

O 

1826-1830 . 

4 

2 

1* 

1 

1831-1835 . 


4 

0 

1 


— 

— 

— 

— 

Total . . 


9 

8 

3 


*This was a dissenting opinion in Ogden v. Saunders, 12 Wheaton 213 (1827) — 
the only dissent Marshall wrote in a constitutional case during his career on the 
Supreme Bench. For the preparation of these tables, I am indebted to Vincent M. 
Barnett, Jr., “An Appraisal of the Decisions of Chief Justice Marshall Relative 
to Constitutional Law.” (Thesis submitted for degree of Master of Arts, Los 
Angeles, University of California, June, 1936). 


which only three Justices concurred. When the cases were finally de- 
cided, after Marshall's death. Justice Story, dissenting, expressed the 
views in which he and the Chief Justice concurred. 108 

Similar differences of opinion and uncertainty developed in the case 
of the Charles River Bridge v. Warren Bridge . This case was first argued 
in March, 1831. It was continued after the close of the 1832 term because 
of the facts that “one Judge before whom the case was argued at the last 
term being absent and the Judges differing.” The division of the Court 
was reported to be as follows: Marshall, Story, and Thompson supported 
the Charles River Bridge, McLean thought jurisdiction doubtful, Bald- 
win supported the Warren Bridge, and Johnson and Duval were absent. 
In the final decision, after Marshall's death, seven Justices decided 
against the proprietors of the Charles River Bridge in an opinion de- 
livered by Chief Justice Taney; Justices Story and Thompson dissented. 109 

107 Briscoe v. Bank of Kentucky, and New York v. Miln, 8 Peters 121 (1834) and 9 
Peters 85 (1835). 

11 Peters 328 (1837). 

109 11 Peters 420 (1837). 



6is The Role of the Supreme Court, 1789-1835 

It was during the last few years of Marshall’s Chief Justiceship that 
the Supreme Court confirmed the rule previously laid down that claims 
to land titles, even though founded on rather flimsy pretexts, must, 
whenever possible, be preserved and protected by the Courts. Justice 
Baldwin, speaking for the Court in United States v. Arredondo 110 per- 
taining to Spanish land grants made in Florida, held that a grant made 
by a public official purporting to be in accordance with the laws of the 
sovereign power for which he was acting was deemed to be a valid act, 
and the burden rested upon the government to prove lack of authority. 
Warren calls Baldwin’s opinion superb because it favored the claimants 
rather than the government, though he admits that “it is undeniable 
that the Court’s decision resulted in the unjust enrichment of many 
speculators whose claims possessed no legal foundation .” 111 Similar prin- 
ciples were announced and followed in other cases at this time and in 
the later determination of the validity of land grants in California and 
New Mexico, despite the fact that wholesale frauds, forgeries, and col- 
lusions were thereby given legal sanction . 113 The last case in which Mar- 
shall spoke for the Court was a Florida land claim case involving title 
to more than a million acres of land derived from grants made by the 
Indians and ratified by the local authorities of Spain. He disposed of a 
motion to continue the cause for another term, and Justice Baldwin ren- 
dered the opinion of the Court confirming the title for the claimants . 113 

In a suit by Wheaton, the former reporter of the Supreme Court, 
against Peters, the present reporter, Wheaton, having failed to comply 
with all of the technical requirements of the copyright laws of the United 
States, attempted to maintain his copyright at common law. Rejecting 
his claim. Justice McLean said: “If is clear there can be no common law 
of the United Statees. The federal government is composed of twenty- 
four sovereign independent States, each of which may have its local 
usages, customs, and common law. There is no principle which pervades 
the Union and has the authority of law that is not embodied in the Con- 
stitution or laws of the Union. The common law could be made a part 
of our federal system only by legislative adoption .” 114 

It was apparent in this, and in other opinions of the recently appointed 
Justices, that the country was entering upon a new era of constitutional 

110 6 Peters 691 (1832). 

111 History of the Supreme Court, II: 244. 

113 Referring to Marshall’s opinions during this term, Beveridge thinks “the last 
words Marshall ever uttered as Chief Justice sparkle with vitality and high ideals.” 
The Life of Marshall, IV: 585. See United States v. Clarke, 8 Peters 436 (1834). 

133 Mitchel v. United States, 9 Peters 711 (1835). 

U4 Wheaton v. Peters, 8 Peters 591 (1834). 
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interpretation. From the time of the establishment of the Supreme Court 
in 1789, the Justices had conceived it to be their duty to foster and to 
engraft upon the American constitutional system some of the essential 
principles and policies of Hamiltonian Federalism. The Jeffersonian 
revolution retarded but did not seriously interfere with the warping of 
the Constitution into the Federalist mold. Thus the Supreme Court was 
thrust into the political arena and because of this fact was subjected to 
political influences and controls. The Federalists used the Court as an 
agency to stem the tide of Jeffersonian Democracy and to a considerable 
extent succeeded in checking democratic tendencies. It was not until the 
accession into power of the Jacksonian Democrats that the opportunity 
came to bring all three departments of government under the control of 
the Democratic party. By 1835, however, a constitutional structure had 
been formed which, though it might be changed in some important 
phases, was destined not to be destroyed or seriously undermined. An- 
other great Chief Justice was called upon to carry out the program of 
development and conservation of constitutional theories and principles. 




CHAPTER XVII 


Political Phases and Implications 
of the Marshall Era of 
Constitutional Interpretation 

IXn roscoe pound pointed out some years ago that the 
customary nineteenth-century modes of legal interpretation largely ig- 
nored the element of creative activity of lawyers, judges, text writers, or 
legislators. They considered legal phenomena as if men had no part in 
securing the results or determining the trends of juristic endeavors. After 
noting that the omission of men in juristic reckoning bore fruit in the 
jurisprudence of conceptions with some unfortunate effects on both 
private and public law. Dean Pound raised some queries: “May we inter- 
pret law and legal history in terms of the element which the last century 
ignored? Is it possible to make a great-lawyer interpretation of legal 
custom? May we tell the story around the personality of judges and 
law-givers and jurists? If we may do so is the interpretation valid?” 1 The 
answer to these queries is given in the affirmative, and it is admitted that 
great minds and masterful personalities aid in the explanation of many 
phases of legal history. Among the illustrations cited is the fact that “in 
American law, Marshall has been pronounced rightly the creator of the 
Constitution in the sense that his statesmanlike legal exposition of it in 
the formative period made it an effective instrument that stood the test 
of civil war.”* 

The account of certain phases of the work of the Supreme Court in 
the preceding pages— and it is necessary again to call attention to the 
fact that only selected parts of the Court's work have been subjected to 
consideration and analysis— has shown in clear perspective that the in- 
dividual members of the Court, and the Court as an institution, played 
an important role in the scenes and acts of the political drama enacted 
from 1789 to 1835. As the date 1835 marks a distinct change not only 
in the personnel of the Court but also in the trend of judicial decisions, 
it may be well to undertake a brief review of the relations of the Court 

1 Interpretations of Legal History (New York, 1923), p. 124. 

* Ibidi, p. 139. 
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and of its individual members to the development of certain distinctively 
American political and economic doctrines. 

Although primary consideration will be given in this r£sum£ to the 
career and the decisions of Chief Justice Marshall, with only incidental 
references to the other Chief Justices and the Associate Justices, it is 
obvious that the Supreme Court as an institution, the mere outlines of 
which were incorporated in the Constitution, accounts in part for some 
of the unique contributions to the philosophy and the doctrines which 
are characteristic of the American political and legal system. It may be 
said that men were largely responsible for the peculiar evolution of the 
institution, but they in turn were influenced and their views were 
molded by the institution . 8 

Before the appointment of Chief Justice Marshall to the Supreme 
Bench, the Court, under the leadership of Chief Justices Jay and Ells- 
worth, had paved the way for some of the most distinctive contributions 
of federal jurisprudence. As was noted in previous chapters, it was clearly 
indicated that when appropriate occasions arose, the federal Courts 
would hold void acts of Congress if deemed in conflict with any of the 
provisions of the federal Constitution, and in Ware v . Hylton 4 a state 
act was declared void on this ground. It was then decided that the Court 
would hear and decide only actual controversies and hence would not 
render advisory opinions. The Court assumed that it was its duty to aid 
in the establishment and maintenance of federal supremacy and in check- 
ing the powers of the states— in short, to sustain national as against state 
sovereignty. In certain cases in the Supreme Court and in the inferior 
federal courts, the doctrine was asserted that these courts were not con- 
fined to the express language of the Constitution concerning their juris- 
diction or the mode of interpreting the fundamental law. Federal Justices 
regarded it as well within their province to engage actively in the poli- 
tical controversies of the day and to use the courts as agencies to accom- 
plish political or partisan ends. The judicial department had been given 
the special mold and features which were designed for the Judiciary by 
the Federalist party, dominant during the period of the framing and 
adoption of the Constitution and during the Administrations of George 
Washington and John Adams.® Thus, a good foundation was laid for the 
career of Chief Justice Marshall. 

8 “Why is it,” inquired Attorney General (now Justice) Robert H. Jackson, “that the 
Court influences appointees more consistently than appointees influence the Court?” 
The Struggle for Judicial Supremacy: A Study of a Crisis in American Power Politics 
(New York, 1941), p. vii. 

4 3 Dallas 198 (1796). 

5 See above, chaps, iv, v. 
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Marshall's Federalism in Constitutional Construction 
It was owing to the peculiar nature of the Court over which Chief Jus- 
tice Marshall presided and because he presided during the formative 
period of American history, when it was possible to exercise the molding 
influence of a statesman, that the Chief Justice has been given so high 
a rank among the men of his time . 6 But how did it come about that a 
member of a judicial tribunal, in discharging the functions of a Judge, 
could show the highest skill in statesmanship? A variety of answers has 
been given to this query. In the opinion of Judge McClain, a partial 
answer may be found in a Constitution stated in broad and general 
phrases which was to be adapted by interpretation to meet new and 
changing conditions. And in the process of interpretation and adapta- 
tion which was confided to the Supreme Court, McClain admits that 
Judges as human beings “are capable, even though honest and sincere 
in their convictions, of entertaining the prejudices and passions of other 
human beings .” 7 He concluded, however, that it was not as a Federalist 
or a partisan that Chief Justice Marshall dominated the Court and de- 
termined the trend of its decisions on constitutional questions. Because 
his judgments were the judgments of a Court, his reasoning was legal 
reasoning and his conclusions were legal conclusions. This has become 
the accepted verdict of history. But Marshall’s contemporaries did not 
usually so regard his work as a member of the Supreme Court. It becomes 
necessary, therefore, to consider the political views and partisan preju- 
dices of the Chief Justice. 

Despite the well-known fact that John Marshall was a Federalist be- 
fore his accession to the Supreme Bench and that he continued to support 
and announce in his decisions some of the most important doctrines of 
that party, it is frequently contended by historians and jurists that as 
a Judge he was in no sense a partisan. He belonged, it is maintained, 
to no particular school of construction and had no theories of govern- 
ment which he desired to maintain. Naturally possessed of a judicial 
temperament, it is believed that he could not be a partisan . 8 The view 

6 See Emlin McClain, “Chief Justice Marshall as a Constructive Statesman,” Iowa 
Journal of History and Politics (Oct., 1903), pp. 427-466. 

7 Ibid., p. 437. 

8 Marshall’s opinions, according to William Draper Lewis, “show that he adhered 
closely to the words of the Constitution; indeed, no one who has attempted to expound 
our fundamental law has confined himself more strictly to the examination of the text. 
In the proper, though not in the historical sense, Marshall was the strictest of strict 
constructionists; and as a necessary result, his opinions are practically devoid of theories 
of government, sovereignty, and the rights of man.” “John Marshall,” in Great Amer- 
ican Lawyers (Philadelphia, 1907), II; 378. For a different judgment rendered by Lewis 
about thirty years later, see below, p. 623. 
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which has been generally approved by members of the Bench and Bar 
was expressed by E. J. Phelps in his address before the American Bar 
Association in 1879, as follows: “Federalist as he was, and whatever 
may be said of his party or their views, we can find no more trace in any 
line of those great judgments that would indicate the political senti- 
ments or bias of the Chief Justice than if we were to study his opinions 
upon charter-parties or policies of insurance.** 9 

On the other hand, many public men, including prominent members 
of the legal profession, have frankly conceded that Marshall was a parti- 
san and that his political views influenced his judicial decisions. “By 
reason of the appointment of Marshall in the last months of the Adams 
administration/* said Jeremiah Smith, “the Federalist theories of the 
Constitution prevailed in that tribunal for more than a generation, and 
indeed long after the Federalist party had ceased to exist as a political 
organization/* 10 According to James C. MacRae, the opinions of Mar- 
shall by which he worked into the warp and woof of the Constitution his 
theories of nationalism were to be expected from him, for “he was a 
Federalist upon principle from the beginning/* 11 No one was in a better 
position to evaluate his partisanship or his consistent adherence to Fed- 
eralist principles than Justice Story, who said of Marshall that 

there was throughout his political life a steadfastness and consistency of principle as 
striking as they were elevating. During more than half a century of public service he 
maintained with inflexible integrity the same political principles which he begun. He 
was content to live by, with, and for his principles. ... He was, in the original, genuine 
sense of the word, a Federalist— a Federalist of the good old school, of which Washing- 
ton was the acknowledged head, and in which he lived and died. In the maintenance of 
the principles of that school he was ready at all times to stand forth a determined 
advocate and supporter. On this subject he scorned all disguise; he affected no change 
of opinion; he sought no shelter from reproach. He boldly, frankly and honestly avowed 
himself through evil report and good report, the disdple, the friend, and the admirer 
of Washington and his political principles. 12 

Marshall was in fact “a party man of hard fibre/’ 13 And why should he 
not have been a party man, for, regardless of the development of a tradi- 
tion to the contrary, it has frequently been observed that Judges, when 
appointed to the Bench, carry with them their political principles and 
political biases. Since constitutional questions usually have political 

• John Marshall: Life, Character and Judicial Services, compiled and edited with an 
introduction by John F. Dillon (Chicago, 1903), III; 394. 

10 Ibid., I: 139. 

“Ibid., II: 75. 

12 Ibid., II; 367; and Story, Miscellaneous Writings of Joseph Story, ed. by William W. 
Story (Boston, 1852), p. 683. 

M From address of Henry Cabot Lodge, Dillon, op. cit., II; 314. 
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bearings and implications, Judges, in disposing of them, are inclined to 
that construction of the Constitution which conforms to their political 
views. 14 

At the time of his appointment to the Supreme Court, John Marshall 
was looked upon as one of the most popular Federalists in the United 
States. And after the decision in the case of Marbury v. Madison 
Jefferson and the members of his political party believed that the Judi- 
ciary was being used by Marshall to uphold the principles of the Federal- 
ist party contrary to the definitely expressed will of the nation. There 
were unwarranted indications of partisanship during the Burr trial, and 
the Chief Justice joined the New England Federalists in their defiance 
of President Madison and of the national Administration during the 
War of 1812, and he assisted the extreme wing of the party in their efforts 
to end the war by overthrowing the Administration. 18 It was, however, in 
his decisions after 1815 that Marshall’s political theories and principles 
were embodied in his constitutional opinions. The political principles on 
which the views of the Chief Justice were assertive and unyielding were 
the authority of final and conclusive interpretation of the Constitution 
by the Supreme Court, the supremacy of the federal government over 
the states, not only in the exercise of granted powers, but also in the 
development of such resultant or implied powers as Congress and the 
Courts might approve, and the protection by the courts of acquired or 
vested rights against legislative attacks. Martin Van Buren observed 
that: “Under a disposition the most genial, and a childlike simplicity 
and frankness of manner he cherished during his whole life . . . Federal 
principles and Federal prejudices of the most ultra character.” 17 

The partisan character of much of John Marshall's work, though sel- 
dom commented upon by historians or legal scholars, was clearly recog- 
nized by Vernon Louis Parrington. 1 * Parrington regards it as an ironical 

14 From address of J. M. Bartholomew, ibid.. Ill: 139. 

15 1 Cranch 137 (1803). 

18 See Albert J. Beveridge, The Life of John Marshall (Boston, 1919), IV: 40 ff. 

17 Inquiry into the Origin and Course of Political Parties in the United States (New 
York, 1867), p. 282. See also Professor Phillips’ comment that: “In 1803 John Marshall 
began his series of vigorous nationalistic decisions which averaged more than one per 
year for the next thirty years, accompanying the decisions of his Court in most of these 
cases with fulminations from his own pen to preach the doctrines of broad construc- 
tion.” Ulrich B. Phillips, “Economic and Political Essays in the Ante-Bellum South,” 
in The South in the Building of the Nation (Richmond, 1909), VII: 192. 

18 Describing Marshall as “the last of the Virginia Federalists,” Parrington observes 
that “unlike John Taylor of Caroline, whose fame lies buried with his cause, the repu- 
tation of John Marshall has taken on immense proportions with the later triumph of 
his principles. There is abundant reason for the veneration in which he has come to 
be held by present-day disciples of Hamilton. More than any other man he saved the 
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fact that Marshall should have come out of Virginia, for he belonged 
rather to Boston than to Richmond. He was profoundly influenced by 
Alexander Hamilton and Robert Morris and found the Federalists of 
Boston and New England more congenial in temper and outlook than 
his associates in Virginia and in the South . 19 

Indicative of his judicial statesmanship, Albert J. Beveridge, the fore- 
future for Federalism. During the critical years of the Jeffersonian and Jacksonian as- 
saults upon the outworks of nationalism, he held the inner keep of the law, and pre- 
pared for the larger victories that came long after he was in his grave. His strategic 
judicial decisions served as a causeway over which passed the eighteenth-century doc- 
trine of the sovereignty of the law, to unite with the new philosophy of capitalistic 
exploitation. The turbid waters of frontier leveling and states-rights democracy washed 
fiercely about him, but he went on quietly with his self-appointed work. He was one 
man who would not bow his neck to the majority yoke, would not worship the demo- 
cratic Baal. He profoundly distrusted the principle of confederation. Convinced that 
the “continental belt” must be buckled tightly, he gave unstinted service to the cause 
of consolidation. The imperative need of a sovereign political state to curb the dis- 
integrating forces of America was axiomatic in his thinking. Looking upon all demo- 
cratic aspirations as calculated to destroy federal sovereignty, and convinced that the 
principle of equalitarianism was a bow strung to wield against society, he stoutly 
upheld the principle of minority rule as the only practical agency of stable and orderly 
government. Holding such views it was a matter of high and patriotic duty with 
Marshall to use his official position to prevent the majority will from endangering 
interests which were far more sacred in his eyes than any natural rights propagated 
in the hothouse of French philosophy. He was the last of the old school of Federalists 
and the first of the new. . . . 

“The narrowness of his outlook intensified the rigidity with which he held to his 
fixed opinions; and his extraordinary courage coupled with a dominant personality 
clothed his strategic position as Chief Justice with fateful influence on the later 
institutional development of America. 

“Although Marshall’s fame is the fame of a lawyer, he was in reality a politician 
whom fate in the person of John Adams placed on the Supreme Court bench at a 
critical moment, where his political opinions translated themselves into the organic 
law of the land, and shaped the Constitution to special and particular ends. Masterful, 
tenacious, manipulating his fellow Judges like putty, he was a judicial sovereign who 
for thirty-five years molded the plastic Constitution to such form as pleased him, and 
when he died the work was so thoroughly done that later generations have not been 
able to undo it. His political opinions, therefore, became a matter of very great impor- 
tance to the historian, for they help to explain the peculiar direction taken by our con- 
stitutional development.” The Romantic Revolution in America, 1800-1860 (New 
York, 1927), pp. 20-22. 

39 Justice Story, in his eulogy on Marshall, refers to a meeting which took place in 
Philadelphia in 1796 while the case of Ware v. Hylton was being argued before the 
Supreme Court between Marshall and the leading members of the Federalist party 
who were then in Congress. Among this group were Messrs. Cabot, Ames, Dexter, and 
Sedgwick of Massachusetts, Wadsworth of Connecticut, and Ring of New York. I was 
delighted with these gentlemen, he was reported to have said, and the high opinion 
he formed of them. Story notes, was cherished by him throughout his life. Dillon, op. 
cit.. Ill: 354. See also letter of Timothy Pickering to George Cabot at the time Presi- 
dent Adams was considering John Marshall for the position of Associate Justice, Henry 
Cabot Lodge, Life and Letters of George Cabot (Boston, 1878), pp. 181-183. 
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most authority on Marshall’s work, maintains that the purpose of his life 
was to strengthen and enlarge the powers of the national government, or, 
to use another phrase, he was the “constructing architect of American 
nationalism.” He was passionately devoted to what he regarded as the 
fundamental principles of government and to the constitutional theories 
the application of which, in his opinion, were indispensable to the 
sound development of the American nation. Hence, Beveridge com- 
mends his “statesmanlike foresight” which has few parallels in judicial 
history. In fact, his opinions are called nothing less than “state papers 
of the first rank .” 20 The use of the Supreme Court as a platform to an- 
nounce political doctrines is conceded by Beveridge and regarded by 
him and by many other historians as signally brave and noble conduct. 
Considering the circumstances under which the decision in United States 
v. Judge Peters* was rendered, Beveridge thinks Marshall’s opinion 
was not confined to the case before him; it was meant for the whole 
country and especially for those localities where national laws were 
being denounced and violated .” 22 

To Marshall, the politician and statesman, it is generally conceded, 
was due more than to any other person the establishment of the principle 
of nationality in the American system of government . 23 By the sheer force 
of intellect, claims Hampton L. Carson, Marshall underpinned and then 
uplifted the Judiciary to a plane of independence beyond the reach of 
the executive and legislative branches, “there to remain as the control- 
ling power under the Constitution .” 24 So great was his work in this re- 
spect that an eminent lawyer has asserted that “we are indebted to Chief 
Justice Marshall for the American Constitution He was not the com- 

mentator upon American constitutional law; he was not the expounder 
of it; he was the author, the creator of it .” 25 Thus, he was at once a 
statesman and a judge— a dual role in which he performed to the end of 
his career. Continuing the work of Washington and Hamilton, Chief 

20 The Life of John Marshall , III, preface, and pp. 15, 75, 109, 132, 178, 179; IV: 
117* 169. 

21 5 Cranch 135 (1809). 

22 Beveridge, op. cit., IV: 20. 

23 This principle, as defined and defended by Marshall, maintains John F. Dillon, 
“has profoundly affected our national life. It has determined our destiny. It has made 
us a Nation in fact as well as in name, a power and not a mere painted semblance. 
It held the Nation intact against the heresies of nullification and secession. It received 
its complete, final and now unquestioned triumph with the overthrow of the Con- 
federacy, whose forces, as has been said, surrendered not more truly to Grant in the 
field than to Marshall’s great judgments expounding the Constitution.” Dillon, op. cit., 
I, introduction, p. xiii. 

24 Address before the Cleveland Bar Association, Feb. 4, 1901, Dillon, op. cit., II: 252. 

25 E. J, Phelps, address before the Amer. Bar Assn., Reports, 1879, p. 176. 
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Justice Marshall transformed a document essentially confederate in 
nature into a charter for a national union . 28 

Adept in using the camouflage of legal logic to conceal his partisan or 
political designs, Marshall aimed to give the impression that he was a 
“just judge," uninfluenced by the partisan and political influences of 
his time. When the pressure against the assertion of the doctrines of 
nationalism in judicial decisions grew menacing, he called to his aid 
the chief assumption of the mechanical school of jurists, whose work has 
been described in a previous chapter , 27 and announced to the country 
that “this department can listen only to the mandates of the law ." 28 And 
after indulgence in some amazing stretches of interpretation to formu- 
late and express the legal philosophy and principles of the Federalist 
party as a part of the constitutional law of the United States, he tried 
to counteract the persistent criticisms and objections by saying: “This 
Court has never grasped at ungranted jurisdiction .” 20 

Marshall, then, did not cease writing diplomatic and political state 
papers when he became Chief Justice. The Supreme Court became an 
appropriate forum for this purpose. As time went on, the papers became 
increasingly political and displayed a minimum of diplomacy, which 
customarily entails compromise, adjustment, and due consideration for 
all the factors and conditions involved. The Chief Justice became more 
and more a partisan — a protagonist of nationalistic doctrines — and he 
strayed from the path of strict duty as a Judge to announce these doc- 
trines with, at times, an utter disregard of the consequences. Historians 
with a federalist or nationalist bias have lauded in glowing terms the 
political efforts of the Chief Justice and have condemned in disparaging 
phrases and epithets the efforts of those who disagreed with him . 80 

28 “Chief Justice Marshall transformed the words of the Constitution into authority 
and made them spell national power. He found the organic law full of silences which 
he made articulate. He gave the Constitution resiliency and made it, what it claimed 
to be, the supreme law of the land." Forrest Revere Black, “Constitutions and Democ- 
racy," The Annals of the American Academy of Political and Social Science, Vol. 169 
(Sept., 1933), p. 73. 

27 Cf. above, chap. i. 

28 Craig v. Missouri, 4 Peters 410 (1830). 

29 Fisher v. Cockerell, 5 Peters 259 (1830). 

30 According to Henry Cabot Lodge the Federalist party was “the party of order, of 
good government, and of conservatism. Against them was ranged a majority of their 
fellow citizens. But this majority was wild, anarchical, disunited." Life and Letters of 
George Cabot, p. 415. See, in this connection, reference to Beveridge's “notoriously 
partisan but masterly biography of Marshall," in Henry Steele Commager’s review of 
John Marshall in Diplomacy and Law by Lord Craigmyle. Commager notes that the 
thesis of Craigmyle’s work is “the not unfamiliar one of the triumph of order and 
justice over the forces of anarchy and chaos through the instrumentality of Marshall's 
decisions on the great questions of the relation of the States to the central government 
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Speaking of Marshall’s greatest decisions, William Draper Lewis says 
“the approval accorded these decisions by later generations has caused 
them to be regarded as the inevitable result of any fair reading of the 
Constitution. The fact has become obscured that the views of Marshall 
which time has proven best for the national progress were neither the 
views of the majority of the Nation during the period of their adoption 
by the Court, nor the only rational views which could be entertained.” 31 
Much of American legal and political history ignores the fact that be- 
cause of the great divergency of political concepts of the two contending 
parties, each of which was supported by men of imposing ability and 
acumen, the nation stood at the parting of the ways. One was deter- 
mined by every device and stratagem to form the people of the United 
States into a single sovereign nation. By the process of interpretation 
the language of the Constitution was to be construed to support the 
nationalistic designs. The other party insisted that the general govern- 
ment was merely the accredited agent of independent sovereignties 
which had delegated to such agent certain strictly defined powers which 
the states could abrogate or withdraw whenever they saw fit. Members 
of the latter party strenuously dissented from the strengthening and 
consolidating ideas of the Federalists and the inevitable weakening and 
final destruction of the sovereignties of the separate states. 82 Of even 
greater significance than the espousal of the cause of nationalism was 
Marshall’s persistent and uncompromising hostility to democratic ideals 
and principles. 

Marshall’s Opposition to Democratic Ideals and Principles 

Contrary to the prevailing view regarding Marshall’s judicial tempera- 
ment and his detachment from political influences in rendering his con- 
stitutional decisions, Beveridge asserts that everyone knew that he was 
the most determined nationalist in the country and that he was the most 
unyielding enemy of Jefferson and the Republican party. 38 His anti- 
democratic notions were equally well known. Fundamentally, Marshall 
seems never to have changed his view, as expressed in 1787: “I fear, and 
there is no opinion more degrading to the dignity of man, that these have 
truth on their side who say that man is incapable of governing himself.” 34 

and the sanctity of contract and of property. Every Federalist historian has rendered 
the same verdict.” The Saturday Review of Literature, May 13, 1933. 

81 Interpreting the Constitution (Charlottesville, 1937), p. 49. 

82 See orations of Wayne MacVeagh, Dillon, op. cit ., 1 : 27, and of James C. MacRae, 
ibid., II: 72. 

88 The Life of John Marshall, III: 161. 

84 Ibid., I: 302. 
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By the time he was appointed Chief Justice, Beveridge notes, he had 
become “obsessed with an almost religious devotion to the rights of 
property, to steady government by ‘the rich, the wise and good/ to ‘re- 
spectable society/ " The stoutest champions of Marshall's views on the 
stability of institutions were the Federalist leaders. These men became 
his intimate comrades and associates. 85 

The views which Marshall held on the relations of government to 
business were expressed early in his judicial career, as follows: “I con- 
sider the interference of the legislature in the management of our private 
affairs, whether those are committed to a company or remain under in- 
dividual direction, as equally dangerous and unwise. I have always 
thought so and I still think so. I may be compelled to subject my property 
to these interferences, and when compelled I shall submit; but I will 
not voluntarily expose myself to the exercise of a power which I think 
so improperly usurped." 36 

But Marshall's lack of appreciation and understanding of democratic 
ideals and impulses were especially manifested in his opinions concern- ’ 
ing and his relations with Jefferson. Early in the public life of the two 
men, Marshall expressed the view that the Democrats were divided into 
“speculative theorists" and “absolute terrorists," and with the latter he 
was disposed to class Jefferson. Though, as Chief Justice, Marshall did 
not in the beginning of their association join in the personal attacks on 
Jefferson, he never gave any expression of praise or appreciation for his 
work. On his attitude in this respect Beveridge comments as follows: 
“Holding to the old-time Federalist opinion that Jefferson's principles 
were antagonistic to orderly government; convinced that, if they pre- 
vailed, they would be destructive of the Nation; believing the man 
himself to be a demagogue and an unscrupulous if astute and able politi- 
cian — Marshall, nevertheless, said nothing about Jefferson to anybody 
except to Story, Lee, and Pickering; and, even to these close friends, 
he gave only an occasional condemnation of Jefferson's policies." 87 But 
as time went on and as criticisms of his decisions grew more frequent 
and insistent, Marshall was inclined to charge Jefferson with the re- 
sponsibility for the foremost ills of the nation. In 1832 he wrote: “We 
are now gathering the bitter fruits of the tree even before that time 
planted by Mr. Jefferson, and so industriously and perseveringly culti- 
vated by Virginia/' 88 

85 The Life of John Marshall, IV: 4. 

86 Letter to Greenhow, Oct. 17, 1809, see Beveridge, op. cit., IV: 479-480. 

m Ibid., pp. 579, 580. 

“Letter to Story, Massachusetts Hist. Soc. Proceedings, 2d ser. (Boston, 1901), XIV: 1 
354. The State rights philosophy and the philosophy of consolidation, as Parrington 
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America had made a choice between the Federalist and Democratic- 
Republican theories of government. It had repudiated the rule of the 
“rich, the wise and the good,” as the Federalists liked to refer to them- 
selves. But to this mandate of the people, Marshall declined to yield. 
The political nature of Marshall's decisions was generally recognized 
at the time, and this accounts for the continuous and acrimonious op- 
position of the Republicans and the extravagant praise of the Federalists 
when these decisions were rendered. For thirty-five years John Marshall 
labored unceasingly to counteract the political and constitutional prin- 
ciples of Thomas Jefferson . 89 

The most striking characteristic of Marshall's legal and political think- 
ing was his persistent and unyielding conservatism. Beveridge, his lead- 
ing biographer, maintains that, like Jefferson, he began his political 
career as a liberal with democratic inclinations and that it was his ex- 
perience during the Revolutionary War and during the critical period 
that made him a confirmed conservative. Whether or not this observa- 
tion is correct, by the time of Marshall’s appointment as Chief Justice, 
he had accepted and was prepared to defend most of the principles of the 
Tory or conservative party which were in large part espoused by the 
Federalists . 40 In his first important decision interpreting the Constitu- 
tion, that of Marbury v . Madison? which was for most purposes a moot 
case, he brushed aside judicial proprieties and proceeded to announce as 
constitutional law some of the foremost Hamiltonian doctrines concern- 
ing the nature of a written constitution and the place of the Judiciary 
in its interpretation and application. At the earliest opportunity he de- 
nounced the Jeffersonian doctrine of a strict interpretation of the Con- 
stitution. With Justice Story, the Chief Justice joined in the assertion of 
the view that property rights must be protected by the courts, whether 
statutory provisions or the Constitution guaranteed such protection. 


observes, “were at swords’ points; the agrarian and capitalistic economies were en- 
gaged in a mortal duel; that it should have been a Virginian who saved the day for 
the Hamiltonians, erecting the old Federalism into the law of the land, and conducting 
by his decisions straight to an augmented, consolidated state, under the shadow of 
whose power the development of corporate finance might go forward without agrarian 
let or hindrance, was a bitter brew for the Jeffersonian planters to drink.” The Ro- 
mantic Revolution in America, 1800 to i860, p. 26. 

88 “For thirty-five years,” says Edward Channing, “Marshall remained at the head 
of the national Judiciary, and for thirty-five years he remained a Federalist. Moreover, 
as one of the old Federalist Justices after another died and his place was filled by a 
Republican appointed by one of the Virginia Republican Presidents, he fell imme- 
diately under the overwhelming influence of the Chief Justice. ... In death, indeed, 
the Federalist party triumphed.” A History of the United States (New York, 1927), V; 
3<>9> 3 10. 

40 For an account of these doctrines, see above, chap. ii. 

41 1 Cranch 137 (1803). 
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European doctrines of natural law were relied upon to sanction judicial 
preservation and protection of the sacred rights of property and of 
contract. 

The unyielding conservatism of the Chief Justice was shown in Sturges 
v. Crowninshield " when he held invalid a law which relieved creditors 
from contracts made before the passage of the law and used language 
in the opinion which was regarded as applying to contracts made after 
the enactment of an insolvency statute. Because of the great public dis- 
content caused by the Sturges Case, the Supreme Court limited the ap- 
plication of the contract clause to contracts made before the passage of 
the law in the case of Ogden v. Saunders It was in this case that Marshall 
delivered his only important dissenting opinion. He predicted that a. 
provision of the Constitution “on which the good and the wise reposed 
confidently for securing the prosperity and harmony of our citizens, 
would lie prostrate, and be construed into an inanimate, inoperative, 
unmeaning clause .” 44 In his opinion the prohibition in the contract 
clause was complete and total, and all contracts, past or future, were 
subject to its inhibitions. “No group of his cases,” observes Benjamin 
Fletcher Wright, 

so well illustrates his conservatism as does that concerned with the contract clause. By 
employing a far broader conception of contract than had been prevalent in 1787, and 
by combining this conception with the principles of- eighteenth-century natural law, 
he was able to make of the contract clause a mighty instrument for the protection of 
the rights of private property. His personal dominance of the Court, at least until 1827, 
made it possible for him to give to that clause a breadth of meaning which not only 
exceeds that intended by the Framers, but also goes beyond the views expressed by 
Wilson, Paine, the members of Congress who took part in the Yazoo lands debate, and 
even Paterson and Hamilton. His four great contract opinions 45 written between 1810 
and 1819 are among the most important opinions, economic as well as legal, which 
have ever come from the Supreme Court. Had he been able to carry the Court with 
him in Ogden v. Saunders 48 the scope of the clause would have been complete. For 
lack of one more vote he fell short of his goal, but his accomplishment was a re- 
markable one. 47 

Chancellor Kent and Justice Story agreed with Marshall in his con- 
servative and antidemocratic doctrines and in the condemnation of the 
views of Jefferson. In a eulogy on the life and character of Marshall 

"3 Wheaton 122 (1819). 

48 12 Wheaton 254 and 358 (1827). 

44 Note the use of the phrase which is frequently found in the writings of the fore- 
most Federalists. 

"Fletcher v. Peck, 6 Cranch 87 (1810), New Jersey v. Wilson, 7 Cranch 164 (1812), 
Sturges v. Crowninshield, 4 Wheaton 122 (1819), Dartmouth College v. Woodward, 4 
Wheaton 518 (1819). 

46 13 Wheaton 213 (1827). 

47 The Contract Clause of the Constitution (Cambridge, 1938), pp. 28, 29. 
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written by Kent, he referred to the adoption of “the great political prin- 
ciples, which constituted the guide of all his future life — to which he 
clung with a steadfast and unshrinking devotion, and which he sup- 
ported with a zeal and ability rarely equalled, and perhaps never sur- 
passed.” 48 Moreover, Jefferson, who declined to approve these “political 
principles” or the methods by which they were being fostered by the 
process of interpretation, was criticized by Kent. 49 To Kent, “Democracy 
was unpardonable not only because it was evil in itself but because it 
was the root of all other evils.” 50 American Jacobinism, Kent said, was 
as menacing to freedom as to property. Like Marshall, he regarded 
charters as contracts, the obligation of which the federal Constitution 
prohibited the states from impairing. “I cannot,” said Kent, “conceive 
of anything more grand and imposing in the whole administration of 
human justice than the spectacle of the Supreme Court sitting in solemn 
judgment upon the conflicting claims of the national and state sovereign- 
ties and tranquilling all jealous and angry passions, and binding together 
this Confederacy of States in peace and harmony, by the ability, the 
moderation and the equity of its decisions.” 61 Kent agreed with Mar- 
shall and Story in finding barriers to be applied by the courts to check 
unwise legislation which interfered with acquired or vested rights in doc- 
trines of higher or natural law. 

Marshall played the role of the “supreme conservative” in the Virginia 
constitutional convention of 1829. He opposed, among other things, a 
new constitution for the state, the extension of the suffrage, and any 

48 New York Review (1838), III: 334. 

49 “Nothing in our judgment,” said Kent, “is more deserving of public reprehension 
than the constant attempts of Mr. Jefferson, almost to the very hour of his death, to 
heap public odium upon some of the great men of the country, who had been his rivals 
for public favor, or his opponents in his political measure. . . . His comments upon the 
constitutional opinions of the Chief Justice, have little of the urbanity of a gentleman, 
and less of the acuteness or skill of a jurist. He accuses him of sophistry, without any 
offer of proofs; of false reasoning, without being able to point out his errors; and 
of insidious cunning, without a shadow of evidence to sustain the charge.” Ibid., pp. 
342, 344. Expressing his sentiments on Jacksonian democracy, Kent said: “I look upon 
Jackson as a detestable, ignorant, reckless, vain and malignant tyrant, and I think the 
country begins to open their eyes in astonishment and see things in the true light. 
This American elective monarchy frightens me. The experiment, with its foundation 
laid on universal suffrage and an unfettered and licentious press, is of too violent a 
nature for our excitable people. We have not in our large cities, if we have in our 
country, moral firmness enough to bear it.” To this letter Story replied, “Your views 
of politics and men run exactly in the same mold as mine.” Life and Letters of Joseph 
Story, ed. by William W. Story (Boston, 1851), II: 182; see also 5 Amer. Law Rev. 
(1871), 368. 

60 John Theodore Horton, James Kent: A Study in Conservatism (New York, 1939), 
pp. 126, 237, 289. 

n Commentaries, pt. ii, lect. xix: 444. 
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legislative interference with business. The convention, influenced to a 
considerable degree by Marshall, voted to sustain the Federalist doctrine 
repudiated by the Repeal Act of 1802, namely, that judges should con- 
tinue to hold their positions despite the abolition of their offices. He was 
not only unsympathetic to the rule of the people, but he also believed 
the more they directly controlled public affairs, the worse the business 
of government would be conducted. In fact, Beveridge concludes that 
“on every issue over which the factions of this convention fought, Mar- 
shall was reactionary and employed all his skill to defeat, whenever pos- 
sible, the plans and purposes of the radicals.” 52 As Marshall grew older, 
he became more conservative and less inclined to approve changes in 
political affairs. “Should Jackson be elected,” he wrote in 1828, “I shall 
look upon the government as virtually dissolved.” 63 “Nearly a century 
has passed since these happenings,” concludes Beveridge, 

and Marshall’s attitude now appears to have been that of cold reaction; but he was as 
honest as he was outspoken in his resistance to democratic reforms. He wanted good 
government, safe government. He was not in the least concerned in the rule of the' 
people as such. Indeed, he believed that the more they directly controlled public affairs 
the worse the business of government would be conducted. 

He feared that sheer majorities would be unjust, intolerant, tyrannical, and he was 
certain that they would be untrustworthy and freakishly changeable. 64 

It was Marshall’s conservative and antidemocratic views which are par- 
ticularly in evidence in the decisions asserting the superiority and su- 
premacy of the Judiciary in interpreting the Constitution, in expanding 
the meaning of the contract clause so as to lay the foundation for a broad 
rule for the protection of vested rights from legislative interferences, 
and in checking some of the incipient efforts of the states to control prop 
erty and civil rights both by taxation and by regulation. 

Toward the end of Marshall’s service on the federal Bench, the former 
party divisions between the conservative and aristocratic groups, on the 
one hand, and the Democratic-Republican groups, on the other, were 
developing new forms of organization and were influenced and inspired 
by somewhat different ideals and principles from those which were prev- 
alent at the time of the establishment of the American system of govern- 
ment. When party spirit appeared to be at a low ebb during the “era of 
good feeling” of the Monroe Administration, the Republican party was 
breaking up into conservative and democratic factions. The conserva- 
tives, who supported the National Republican Party and later formed 
the Whigs, were chiefly concerned with the strengthening of the bonds 
of the union against the growing tendencies toward particularism and 

68 The Life of John Marshall, IV: 488. 68 Ibid., p. 463. 64 Ibid., p. 507. 
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the assertion of State rights; they supported the movement to develop 
and protect manufacturing and industrial interests; and they gave en- 
thusiastic support to the Supreme Court as the “sheet anchor,” not only 
to foster and preserve doctrines of nationalism, but also to protect prop- 
erty from the dangers of legislative tinkering . 55 The new Democratic party 
set as its goal the removal of the restrictions on suffrage, as well as the 
property qualifications for office; they desired to have as large a share 
of the government as possible in the hands of the people, and hence 
preferred elective to appointive officials and short terms of service with 
the principle of rotation in office; their thinking was characterized by the 
spirit of individual initiative and assertiveness and therefore they were 
frequently skeptical regarding the efforts to secure government aid for 
industry, commerce, and transportation, though the needs of a frontier 
civilization often prompted them to favor federal aid for internal im- 
provements and protection to manufacturers. 

To many of the Democrats, the American system of government was 
an experiment in democracy— an experiment in which the people would 
ultimately decide what they deemed to be best in public policy. And it 
was rather to be expected that they would look with disfavor upon the 
practice of the federal courts declaring void state and federal legisla- 
tion. The major assumption of the conservatives in most of the discus- 
sions regarding the legislative functions of the federal Judiciary were that 
the people could not be trusted in the exercise of the ultimate powers of 
government and hence that the courts must act as a check to preserve 
the people against themselves. The Democrats, on the other hand, took 
it for granted that all governmental powers could be safely entrusted to 
the people without specially appointed guardians. Marshall used all of 
his intellectual powers and his indomitable will against the rising tide 
of democracy and the determination to place all the powers of the govern- 
ment under more direct popular control." His method and technique in 

56 Arthur B. Darling observes that “the National Republicans, their successors the 
Whigs, and those descendants of the Whigs, the native Americans, all displayed them- 
selves as conservatives and, at times, reactionaries. They all stood for the established 
order and invariably were to be found on the opposing side of any issue which seemed 
to involve a change.” “Jacksonian Democracy in Massachusetts,” 29 Amer. Hist. Rev. 
(Jan., 1924), 286. 

58 “The popularity of John Marshall, therefore, and the prestige acquired by the 
Supreme Court during his regime,” says Carl Brent Swisher, “resulted largely from 
the fact that he wrote into constitutional law the beliefs and prejudices of a class, the 
class, incidentally, from whose records and in terms of whose judgments most of the 
history of the period has been written. Outside that class he and his Court were any- 
thing but popular, as is shown by the wrathful outpourings of Thomas Jefferson, 
Judge Spencer Roane and others during his early years as Chief Justice, and by the 
criticisms of the partisans of Old Hickory during the Jackson period.” Roger B. Taney 
(New York, 1935), p. 350. 
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deciding cases, however, tended to conceal the political nature of his 
decisions and the consequent effects upon the principles and processes 
of government. 

Marshall's Method and Technique in Deciding Cases 

One of the most striking phases of Marshall's long judicial career was 
his domineering attitude and his dictatorial control of the Court. The 
practice of delivering seriatim opinions had become well established, 
and because no Justice had assumed the role of oracle to speak for the 
Court, the Chief Justice began to deliver all of the opinions. During the 
first five years Marshall delivered the opinion of the Court in every case 
except in those in which he was disqualified because of personal interest. 
In the next seven years he rendered the opinion in one hundred and 
thirty cases, whereas the Associate Justices prepared only thirty opin- 
ions .® 7 Practically no decisions were announced by the other Justices in 
cases involving constitutional questions unless, owing to personal inter- 
est, the Chief Justice was disqualified . 68 An indication of Marshall's 
method of disposing of cases was shown in Rose v. Himely 60 in which he 
delivered the leading opinion and ordered the judgment of the Circuit 

57 Speaking of the dominance of Marshall in the affairs of the Court for the first 
decade after his appointment, Hampton L. Carson observes that “owing to the age 
and infirmities of Chase and Cushing and the frequent absences of Todd, two Judges 
sometimes practically became a majority of six and three a majority of seven. The 
History of the Supreme Court of the United States (Philadelphia, 1904), I: 229; see also 
John M. Shirley, The Dartmouth College Causes and the Supreme Court of the United 
States (St. Louis, 1879), p. 311. 

68 Justice Johnson occasionally dissented from the views of the Chief Justice, but on 
the issue of nationalism versus State rights, he became in some respects a more con- 
firmed nationalist than Marshall. In seventeen years on the Court, Justice Livingston 
wrote the opinion in only seventeen cases and none of these involved a constitutional 
question. During nearly twenty years of service. Justice Todd wrote approximately a 
dozen opinions, none of which were of any special import. Justice Thompson differed 
from the views of the Chief Justice in three cases: Brown v. Maryland , Ogden v, 
Saunders, and Craig v. Missouri . Accepting the most important ^Marshall doctrines. 
Justice Baldwin differed with the Chief Justice merely concerning the appropriate 
methods of constitutional construction. Justice Duval, the lone dissenter in the Dart- 
mouth College Case, gradually came to accept the nationalistic views of the Chief 
Justice. Though a Republican, he was so violently opposed to Jackson that he refused 
to resign, even after he was incapacitated from any effective judicial service, because 
he feared the President would appoint a politician such as John McLean in his place. 
Justice Washington and Chief Justice Marshall were frequently referred to as a single 
Judge, because their views on major issues seldom differed. The opinions of Justice 
Story, which usually coincided with the Chief Justice, have been considered in the 
preceding analysis of cases. The only Justice during the Marshall period to challenge 
seriously some of the constitutional doctrines of the Chief Justice was McLean, who 
was appointed by Andrew Jackson. See Hampton, L. Carson, The History of the Supreme 
Court of the United States (Philadelphia, 1904), I: 230; and Carl Brent Swisher, Roger 
B. Taney (New York, 1935), p. 311. 

60 4 Cranch 241 (1808). 
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Court to be reversed when only a single J udge agreed with him .® 0 Whether 
intended as a facetious comment or not, the reporter of the Court ob- 
served, in connection with one of the cases, that after argument the Chief 
Justice rendered the opinion with “all the other Justices being present.” 
Having assumed the role of the only competent spokesman for the 
Court, one is not surprised at the view expressed by Justice Story with 
respect to Marshall that “no one ever possessed a more entire sense of 
his extraordinary talents and acquirements than he .” 01 

It is true that no weak Judge could have faced unmoved the active 
hostilities which he had to encounter during what John F. Dillon calls 
his “long judicial reign.” He knew the direction in which he was going 
and nothing could deter him from his course. In fact, it has been said 
of him that “he kept on in the orbit of his duty, like the planets in their 
courses, silent and irresistible .” 82 As Chief Justice he not only brought 
around to his way of thinking a majority of the Justices who were ap- 
pointed as Republicans to counteract his Federalist views, but he also 
consistently rendered decisions which, in certain respects at least, were 
contrary to the preponderant public opinion of the nation. 

Lawyers belonging to the school of realistic jurisprudence, whose views 
respecting constitutional interpretation were briefly considered in a pre- 
vious chapter , 63 may well regard John Marshall as an exponent of one 
of the primary doctrines of the school. Realistic jurists not only give a 
foremost place in the process of judicial decision to the personal feelings, 
attitudes, and opinions of judges, but they also accord great weight to the 
intuitive method or the so-called “hunch” in resolving legal contro- 
versies . 64 It is well known that Chief Justice Marshall in his constitu- 
tional decisions seldom cited precedents; in fact, it has been frequently 
intimated that he had only a meager knowledge of legal precedents . 65 
Whether or not this intimation is correct, and there are those who think 

00 See explanation given in Hudson v. Guestier, 6 Cranch 281 (1810). For an admis- 
sion that a similar mistake had been made in Bolivian's Case, see United States v. 
Burr, 25 Fed. Cases 161 (1807). For an indication of the marked change in the handling 
of cases after Marshall’s accession to the Bench, see The American Doctrine of Judicial 
Supremacy (2d ed., Berkeley, 1932), pp. 352 ff. 

61 Dillon, op. cit., Ill: 363. 

63 Ibid., I: xiii, xiv. 

68 See chap. i. 

64 Cf. Joseph C. Hutcheson, “The Judgment Intuitive: The Function of the Hunch 
in Judicial Decisions,” 14 Cornell Law Quar. (Apr., 1929), 274. 

65 Justice Story in his eulogy on the Chief Justice remarked that “it is due to truth 
as well as to his memory to declare that his juridical learning was not equal to that 
of the great masters in the profession, living or dead, at home or abroad. He yielded 
at once to their superiority of knowledge, as well in the modem as in the ancient law.” 
From discourse by Joseph Story, Dillon, op. cit.. Ill: 376, 377. See also James Bradley 
Thayer, John Marshall (Boston, 1901), p. 56. 
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that Marshall’s knowledge of the law has been underestimated, it is true 
that the opinions of the Chief Justice which have profoundly influenced 
American public law were, as Justice Story characterized them to a con- 
siderable extent, “the fruits of his own unassisted meditations.”" In the 
words of Horace Binney, “he looked through the Constitution with the 
glance of intuition .” 67 Justice Gray thought that Marshall had an intui- 
tive perception of the real issue of every case, however complicated, and 
of the way in which it should be decided— an illustration of the method 
of the hunch at its best. By the intuitive method the Chief Justice was 
able to discover the “hidden treasures of the Constitution” or, as com- 
mentators are wont to observe, to read between the lines. Because the 
framers of the Constitution did not express in that instrument in plain 
terms all they would have expressed had not the people of the time op- 
posed so strenuously the centralization or consolidation of powers in 
the central government, much room was left for a nationalist, such as 
Marshall, to read between the lines. It was through the intuitive process 
or the reading between the lines that some of the most important doc- 
trines of American public law were evolved by means of legal interpreta- 
tion with comparatively little or no basis in the express language of the 
written document. 

Many lawyers and judges who have discussed the work of Chief Justice 
Marshall comment on his “marvelous,” “remorseless,” and “command- 
ing” logic. It would be easier, so they say, to challenge a proposition of 
Euclid than to attack the irrefutable logic of one of his masterly opinions. 
Occasionally it is admitted that if the premises or assumptions are ac- 
cepted the logic is irrefutable. But when one approaches the problem 
resolved by one of these opinions from a different set of premises the 
question immediately arises whether the so-called “remorseless logic” 
involved much more than the reading into the vague and indefinite 
language of the Constitution of the political and economic views which 
Marshall regarded desirable from the standpoint of expediency and the 
public welfare. 

Nothing in the work of Chief Justice Marshall has received such fre- 
quent and enthusiastic commendations as his opinion in the case of 
Marbury v. Madison The commemorative addresses dealing with Mar- 
shall’s judicial career give special attention to this case and laud Mar- 
shall’s reasoning as the greatest landmark in the field of constitutional 
jurisprudence. A few extracts are: “The premises seem so undeniable, the 
reasoning so logical, the conclusion so irresistible, that men are wont to 

“ Dillon, op. cit ., Ill: 379. 

m Ibid., p. 317. 

88 1 Cranch 137 (1803). 
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wonder that there ever had been any question at all”; 69 “an adamantine 
piece of reasoning, an invincible fortress of nationality, like the pyramid 
of Cheops, unshaken by the barking of jackals at its base.” 70 But the 
praise accorded to the Chief Justice is not always so unstinted, for James 
Bradley Thayer, referring to Marshall's opinion in this case, said: “It may 
reasonably be wondered that he should have been willing to give the 
opinion in such a case; and especially that he should have handled the 
case as he did. But he was curiously regardless of conventions.” 71 With 
much doubt and uncertainty having been expressed regarding the au- 
thority of the Judiciary to review acts of Congress and with full recogni- 
tion of the prevailing views repeated over and over again during the 
debates on the Judiciary Repeal Act of 1802 that the Congress had at 
least an equal right with the Judiciary to put a construction on the Con- 
stitution and that neither ought to be required to surrender its judg- 
ment to the other, Marshall undertook to establish the supremacy of the 
Supreme Court in the field of federal constitutional construction. It has 
been shown elsewhere 72 that none of the reasoning in this case will stand 
the tests of fact or of logic except the Federalist assumption that Judges 
are better qualified to interpret constitutional provisions than any other 
persons, official or unofficial, particularly so far as the support of the 
tenets of nationalism and the preservation of the rights of property and 
contract are concerned. Justices Bland and Gibson pointed out the 
weaknesses in this so-called “adamantine piece of reasoning” in illus- 
trations, analyses, and logic which leave little to be said for Marshall's 
reasoning, except that he was, in his calm and unperturable assumptions, 
laying the basis for an ideal system to assure the supremacy of the Judi- 
ciary in the American system of government, thereby placing, in accord- 
ance with the well-known conservative doctrines of the day, effective if 
not almost insuperable barriers in the way of the extension and de- 
velopment of the popular control of government in the United States. 

Historians have as a rule joined with the lawyers in approving the 
decision as well as the reasoning of Chief Justice Marshall in Marbury v. 

09 From address of Rawle, Dillon, op. cit.. Ill: 422. 

70 From address of Hampton L. Carson, Dillon, op. cit., II: 254. 

71 John Marshall (Boston, 1901), p. 77. Regarding this decision, Thayer also observed: 
“So far as any necessary conclusion is concerned, it might fairly have been said, with 
us, as it is said in Europe, that the real question in all these cases is not whether the 
act is constitutional, but whether its constitutionality can properly be brought in ques- 
tion before a given tribunal. Could Marshall have had to deal with this great question, 
in answer to Chief Justice Gibson's powerful opinion in Eakin v . Raub, in 1825, i n * 
stead of deciding it without being helped or hindered by any adverse argument at all, 
as he did, we should have had a far higher exhibition of his powers than the case now 
affords/* Ibid., p. 101. 

78 See chap. vii. 
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Madison. According to Samuel Eliot Morison and Henry Steele Com- 
mager, “the power of judicial review, already familiar to the framers 
of the Constitution, was conferred on the federal Judiciary in the Con- 
stitution, with full intention that it should be exercised; 

Of that there is no manner of doubt— 

No probable, possible shadow of doubt— 

No possible doubt whatever I" 78 

It is admitted, however, by these authors that although the authority 
of the Judiciary to review acts of Congress is explicit in the Constitution, 
it is not “very explicit.” Any defects in this respect, it is claimed, were 
soon obviated by Alexander Hamilton’s discussion in the seventy-eighth 
number of The Federalist and in the setting up of the machinery to test 
the constitutionality of acts by the Judiciary Act of 1789. But it seems 
strange that neither Hamilton in The Federalist nor Gouverneur Mor- 
ris, speaking for the Federalists before the Senate in 1802, could find any 
explicit grant of such authority in the Constitution. Hamilton gathered 
the American doctrine of judicial review from the general spirit and 
tenor of a written constitution with specific limitations on legislative 
powers, 74 and Gouverneur Morris based the doctrine on an authority 
superior to the Constitution— derived “from the constitution of man, 
from the nature of things, from the necessary progress of human affairs.” 75 

Most of the authorities on American legal history have not found a 
grant of authority or any explicit language to support the right of the 
federal courts to declare acts of Congress invalid. This authority, they 
contend, must be gathered by the process of interpretation from lan- 
guage which was probably intended to give support to the courts in the 
exercise of the power of judicial review. 78 From this standpoint the most 

n The Growth of the American Republic (2d ed., New York, 1937}, I: 180. 

74 The Federalist (Ford ed.), p. 522. 

75 Annals of Congress , 7th Cong., 1st sess., p. 180. 

78 “As to any method of protecting the federal system within its own household, 
that is to say, as against Congress, it was proposed in the convention, for one thing, 
that each House of Congress might call upon the Judges for opinions; and, again, 
it was urged, and that repeatedly and with great persistence, that the Judges should 
be joined with the Executive in passing on the approval or disapproval of legislative 
acts,— in what we call the veto power. It was explicitly said, in objecting to this, that 
the Judges would have the right to disregard unconstitutional laws anyway,— an opin- 
ion put forward by some of the weightiest members. Yet some denied it. And we observe 
that the power was not expressly given. When we find such a power expressly denied, 
and yet not expressly given; and when we observe, for example, that leading public 
men, e.g., so conspicuous a member of the convention as Charles Pinckney of South 
Carolina, and afterwards a Senator from that State, wholly denied the power ten years 
later; it being also true that he and others of his way of thinking urged the express 
restraints on state legislation,— we may justly reach the conclusion that this question, 
while not overlooked, was intentionally left untouched. Like the question of the bank 
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important powers exercised by the federal Judiciary and the most sig- 
nificant and far-reaching feature of the American federal system of gov- 
ernment, the doctrine of judicial review of legislation, is sanctioned only 
by the implications which follow from the language of the Constitution. 

Though the provisions of the Constitution, viewed from a conserva- 
tive and nationalistic standpoint, may be regarded as authorizing the 
courts to declare acts of Congress invalid, it requires an extraordinary 
stretch of interpretation to extract from these provisions the power 
claimed by the Judiciary to place a final and authoritative interpreta- 
tion upon the words and meaning of the Constitution which all other 
public officials as well as all private citizens are required to accept and 
obey. The distinction between the preliminary type of judicial review 
in which the Judges as well as all other public officers might take steps 
to prevent the carrying out of an act deemed to be unconstitutional and 
the claim of the high prerogative of placing a final and conclusive inter- 
pretation on the provisions of the Constitution is frequently ignored 
by historians as well as by jurists, and the greatest issue of the first half 
century of American history is inadequately considered and, at times, 
misunderstood. It was the assumption throughout his reasoning in 
Marbury v. Madison and subsequent cases, not only that it was the duty 
of the Judges to declare an act of Congress deemed unauthorized by the 
Constitution invalid, but also that such a declaration was a final and 
conclusive interpretation of the Constitution subject to change only by 
an amendment to the Constitution that gives to Marshall’s opinions 
their great significance for the future growth of American public law. 
These decisions were designed to change the ordinary process of judicial 
review of legislation to a form of judicial supremacy with Judges wield- 
ing broad powers in the determination of political and economic policies. 

Marshall’s method of reasoning in constitutional decisions was shown 
at its best or its worst in the Cohens Case J 1 depending upon the point 
of view from which one approaches the decision. The constitutional 
issue could readily have been avoided, but the opportunity to restate 
the principles and the philosophy of nationalism seemed too appropriate 
and vital to let pass. Assuming jurisdiction, Article III, section 2 of the 
Constitution defining the jurisdiction of the federal courts was con- 
sidered separate from and independent of the necessary modifications 

and various others, presumably it was so left in order not to stir up enemies to the 
new instrument; left to be settled by the silent determinations of time, or by later 
discussion.” From James Bradley Thayer, John Marshall, pp. 65, 66. Attorney General 
Jackson thinks that “any explicit grant of this power was omitted and that it was left 
to lurk in an inference.” The Struggle for Judicial Supremacy, p. 4. 

77 Cohens v. Virginia, 6 Wheaton 264 (1821). See above, chap. xii. 
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and implications resulting from the adoption of the Tenth and Eleventh 
Amendments. To withdraw cases from the broad grant of jurisdiction 
given to the federal courts in this section, Marshall contended that there 
must be an express prohibition or exception— a reversal of the funda- 
mental hypothesis which pervades the entire Constitution. Following 
this chain of reasoning, he arrived at the conclusion that the Supreme 
Court was authorized to decide all cases of every description arising 
under the Constitution and laws of the United States. The proposition 
was not denied that states are suable only when they have given their 
consent to be sued. But to meet this proposition, Marshall adopted one 
of the main assumptions of the “organic school” of thought, namely, that 
consent to be sued was granted when the states, by adopting the Consti- 
tution, surrendered a part of their sovereignty. Thus, it was taken for 
granted that in the framing and adoption of the Constitution, a nation 
was called into being. The real purpose in forming a nation with su- 
preme powers was gathered from the Preamble to the Constitution and 
was, in Marshall’s opinion, merely amplified by subsequent provisions 
of the document . 78 

And, then, the Chief Justice turned to the line of reasoning in which 
he was particularly proficient— the argument for a broad review of the 
judgments of state courts from the standpoint of policy or expediency. 
Attention was called to the “mischievous consequences of the construc- 
tion contended for on the part of Virginia.” From such a contention 
it followed that each member of the union would possess a veto on the 
will of the whole nation, and state tribunals would not be impartial in 
the determination of such questions. For a government to endure “for 
ages to come,” Marshall thought, it must contain authority to execute 
its own laws. Courts are the only appropriate agencies to assure such 
execution, and with this background it was declared that a defendant 
who removes a judgment rendered against him by a state court into the 
Supreme Court, for the purpose of reexamining the question whether 
that judgment violates the Constitution or laws of the United States, 
does not commence or prosecute a suit against a state. In the considera- 
tion of such a question, the federal courts may not be considered as 
foreign tribunals in relation to the state courts. And, above all, the 
necessity of uniformity of decision and of “correctness in expounding the 
Constitution and the laws of the United States” rendered a single tri- 
bunal the only appropriate method of deciding such cases. How could 
a “more perfect Union” be established if federal tribunals were not 
accorded such powers? 

78 Evidence was available with which Marshall should have been familiar that no 
such intention was involved in the adoption of the Preamble. 
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In conclusion, it was asserted that the argument for the state was 
founded, not on the words of the Constitution, but on its spirit, and 
resulted from a particular view of the nature of the union and of the 
great principles on which the fabric stands. 79 But did not Marshall’s 
arguments also result from the same sources? For Felix Frankfurter has 
well said: “By shifting terms in the formula of federalism, the coun- 
terpart of Marshall’s doctrine could be invoked to limit the affirmative 
exercise of Congressional power; though we are a Nation we are also a 
federation of States, as declared by the Tenth Amendment, and Con- 
gressional authority may therefore be subjected to such limitations as the 
Court deems necessary for the protection of the independent existence of 
the States.” 80 In like manner judicial powers might have been curtailed 
rather than extended so as to limit the authority of state tribunals. 

The main emphasis throughout this study has been given to the deci- 
sions of the Supreme Court on constitutional issues, but other phases 
of the work of the Court which have influenced political doctrines or 
political practices have not been neglected. Among the most important 
groups of cases of this kind are those which relate to questions in the 
field of international law. Some of the outstanding decisions in this 
category have been considered in their appropriate time and setting. 
Because, from 1801 to 1835, m ore cases were decided within the scope of 
international law than within the field of constitutional law and because 
some of these had marked political implications, a few comments and 
observations concerning these decisions will not be inappropriate. 

Marshall recognized a principle in dealing with questions in the field 
of international law which might have been appropriately applied by 
the Court in some important constitutional law cases, namely, that “such 
questions are generally rather political than legal in character. They 
belong more properly to those who can declare what the law shall be; 
who can place the Nation in such a position with respect to foreign pow- 
ers as to their own judgment shall appear wise; to whom are entrusted 
all its foreign relations; than to that tribunal, whose power, as well as 
duty, is confined to the application of the rule which the legislature may 
prescribe for it.” 81 

Questions relating to the acquisition of territory, to a change of sov- 

79 This opinion of the Chief Justice, which was bitterly assailed by many of the lead- 
ing Republicans at the time it was rendered, was lauded in 1901 by Hampton L. 
Carson, who said: “What intellectual strength, what far-seeing statesmanship, what 
superb moral courage are here displayed I Every mind assented to his logic, every 
heart was filled by his intrepidity, and every eye was transfixed by the white light of 
judicial rectitude which shone in every sentence.” Dillon, op. cit ., II: 259, 260. 

80 The Commerce Clause under Marshall, Taney and Waite (Chapel Hill, 1937)* P* 1 9* 

81 United States v. Palmer, 3 Wheaton 634 (1818). 
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ereignty, to the making and enforcement of treaties, and to the declara- 
tion and termination of war were regarded as rather in the political 
than in the legal realm and, hence, courts should defer their settlement 
to the political departments of the government. With this principle in 
mind, it was held that the rules which have been adopted by the politi- 
cal departments of the government must whenever possible be adhered 
to by the Judiciary; and as a corollary it was maintained that the rules 
of conduct which have been generally consented to by the civilized 
nations of the world must be deemed a part of international law. The 
Hamiltonian doctrine that the law of nations is a part of the common 
law and by adoption a part of the law of the United States was accepted 
by Marshall soon after his appointment to the Supreme Bench . 82 Con- 
gress, he asserted, would not be presumed to violate the principles of 
international law and “till such an act be passed the Court is bound by 
the law of nations, which is part of the law of the land .” 88 And following 
his inclination to accept and apply principles of natural law, he declared 
that “the law of nations is a law founded on the great and immutable 
principles of equity and natural justice .” 84 

In cases relating both to constitutional law and international law, 
Marshall followed a practice which Beveridge notes distinguished him 
sharply from other jurists , 88 namely, of discussing principles which were 
not directly or necessarily involved in the controversy before the Court. 
It is in the discussion of these principles that the major biases of the 
Chief Justice become apparent, that is, the bias in favor of the protec- 
tion of private property and that in favor of the extension of neutral 
rights and privileges. On the basis of a thorough analysis of the opinions 
and judgments of Marshall relating to international law, Benjamin 
Munn Ziegler concludes that “one cannot make any study of Marshall 
without coming quickly to the conclusion that above all he had such a 
high regard for the sanctity of private property that it acted almost as 
an obsession upon him— an obsession that at times led him into dubious 
paths of reasoning .” 88 It is generally agreed, however, that Marshall’s 
treatment of controversies in the field of international law displayed 
“the same traits of mind, the same breadth and originality of thought, 
the same power in discovering and the same certainty in applying funda- 

“See Murray v. The Charming Betsy, 2 Cranch 118 (1804), and The Nereide, 9 
Cranch 423 (1815); The Works of Alexander Hamilton (Lodge ed.), VII: 436; also, 
Benjamin Munn Ziegler, The International Law of John Marshall (Chapel Hill, 1939), 
pp. 5 ff. 

“ The Nereide, 9 Cranch 423. 

84 The Venus, 8 Cranch 297 (1814). 

* The Life of John Marshall, IV: 121, 122. 

“ The International Law of John Marshall, pp. 47 ff., and chap. xiii. 
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mental principles” as in the field of constitutional law” It was in the 
latter field that the Chief Justice made of the Supreme Court one of 
the primary agencies for the formulation and announcement of govern- 
mental policies. By this means some of the foremost principles of Ham- 
iltonian Federalism were incorporated into the constitutional structure. 

The Supreme Court's Adoption of Parts of the Program 
of Hamiltonian Federalism 

Among the foremost issues of the formative period of the American gov- 
ernment, as discussed in previous chapters, 88 was the question whether 
the real source or sanction of public authority was to be found in the 
majority of the people or in a minority comprised of the rich, intelligent, 
and well-born. The early debates over the organization and jurisdiction 
of the federal courts brought this issue, together with the contest over 
Federalism and State rights, to the forefront. 89 It was in the debate over 
the Judiciary Repeal Act of 1802 that the question regarding the source 
of public authority was most clearly defined and discussed. This debate 
has been called “the battleground for two philosophies of government.” 
The Federalists, led by Senator Morris of New York, argued against the 
repeal of the Judiciary Act because in their opinion the courts were to 
be preserved and strengthened “to save the people from their most dan- 
gerous enemy, to save them from themselves.” 00 Morris admitted that 
defending the Supreme Court as something in the nature of a check 
department was not a popular doctrine, but he trusted that the Court 
would not only keep the people in a safe course but that it would also 
save the Constitution from the democratic or popular waves which might 
have a tendency to overturn it. In order that the federal courts might 
serve as an effective check department, the Federalists insisted that the 
judges should be the chief guardians and the protectors of the Consti- 
tution, and should be authorized to declare acts of Congress unconstitu- 
tional, thus placing a final and authoritative interpretation upon the 
language of this document. 

Senator Breckenridge, who was the administration leader and who 
favored the passage of the Repeal Act, surmising that the primary ob- 
jective of the Federalists was to secure an extension of federal powers 
by means of judicial construction of the Constitution, said that he wished 

87 John Bassett Moore, “John Marshall," 16 Pol. Sci. Quar. (Sept., 1901), 405. 

88 See especially chaps, iii, xi, xii. 

86 See Charles Warren. “New Light on the History of the Federal Judiciary Act of 
1789," 37 Harv. Law Rev . (Nov., 1923), 49, and Charles Raymond Rummer, “Congress 
and the Supreme Court, 1789-1860" (unpublished dissertation, Los Angeles, Univer- 
sity of California, 1939), chaps, ii, iii. 

90 Annals, 7th Cong., 1st sess., p. 41. 
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the federal government to possess and exercise all its rightful powers 
and he wished the states also to be left in the exercise of theirs. He further 
maintained that he did not desire an extension of federal legislation 
and adjudication so that one mighty and consolidated sovereignty might 
be collected from the ruins of all of the state sovereignties. The Republi- 
can contention that the Judges should be independent did not mean that 
they should be independent of the nation itself, nor in the opinion of 
the Republicans was the Judiciary designed to control the other depart- 
ments of government. Senator Breckenridge could not find any warrant 
in the Constitution for the Federalist claim of authority in the courts 
to declare void acts of Congress. Such a transcendent power could be 
derived from the Constitution by construction only, but if Judges may 
be permitted to enlarge their own powers by such astute constructions, 
the Constitution could be warped to accomplish whatever ends they 
thought desirable.” 

The Federalist argument, the Republicans contended, was equivalent 
to the proposition that the people are incapable of governing themselves 
and that hence their rights and liberties can be preseived by the Judici- 
ary alone. The Republicans, however, asserted that the Constitution 
was fundamentally based upon the will of the people and the primary 
principle for carrying out this will was the provision making all public 
agents responsible, mediately or immediately, to the people. According 
to one theory, the people were, as Hamilton characterized them, a great 
beast which needed to be tamed and controlled, whereas, according to 
the other theory, the people were to be the ultimate source and sanction 
of all public powers, or, to repeat Jefferson's dictum: “Every government 
degenerates when trusted to the rulers of the people alone. The people 
themselves are its only safe depositors.”” The underlying issue has been 
rightly described as a phase of “power politics" with the ultimate loca- 
tion of public power at stake” 

The Federalists desired as large a share as possible of the control of 
public affairs to be placed in those agencies not directly subject to popu- 
lar interference or domination. To carry out this program, the clause 
was inserted in the Constitution that no state shall impair the obligation 
of contract. Believing that acquired or vested rights of property should 
be preserved whether or not given constitutional protection, Chief Jus- 
tice Marshall decided in Fletcher v. Peck u that a grant of land made 

81 Annals , 7th Cong., 1st sess., pp. 178-180. 

62 The Writings of Thomas Jefferson, Mem. ed. (Washington, 1905), II: 207. 

88 See Charles Rummer, “Congress and the Supreme Court, 1789-1860** (unpublished 
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by a state was a contract and hence not subject to annulment by a subse- 
quent state act. In the Dartmouth College Case* the protection of the 
contract clause was given a broader interpretation, and the rights of 
property and contract, so far as comprehended within the grants of char- 
ters to corporations, were given further protection against legislative 
attack. By this time, the main features of Hamiltonian Federalism 
had been accepted by the Supreme Court and by its decisions made a 
part of American constitutional law. Among these features, which were 
pointed out in a previous chapter, 96 were the following: (1) a strong fed- 
eral government whose powers were to be expanded by an implied power 
doctrine permitting those things to be done by the federal government 
which were deemed of national importance; (2) a Judiciary independent 
of the other departments and in many respects independent of the nation 
itself; (3) a doctrine of judicial review of legislation whereby the judicial 
department, independent of any effective popular control through its 
function as guardian and protector of the fundamental law, could hold 
in check all departments of the government; (4) a theory requiring the 
preservation of vested rights by the courts whether or not constitutions 
expressly provided for such protection, and hence the development of 
the principle of political and economic laissez faire under judicial guard- 
ianship. The cornerstone of the whole structure was the Supreme Court 
of the United States, which was armed with the authority to declare 
legislative and administrative acts invalid and with the authority to 
interpret the Constitution finally and conclusively subject only to the 
process of amendment which was purposely made extremely cumber- 
some and difficult. 97 

To those who saw with apprehensions the marked trends toward the 
development of local and sectional views frequently associated with the 
doctrine of State rights, there was a grave emergency which required bold 
and unequivocal action. The tide of localism, it was determined, must 
be checked, and the people must, as the historians sometimes express it, 
be “kidded" into the acceptance of a vigorous and assertive nationalism. 
For this reason Marshall “seized every opportunity to educate the coun- 
try to a spacious view of the Constitution, to accustom the public mind 
to broad national powers, and to restrict the old assertiveness of the 
States. He imparted such a momentum to these views that it carried the 
Court in his general direction beyond his own time.” 98 

96 4 Wheaton 518 (1819). 

“Chap, iv, p. 118. 

97 See my article on “Histories of the Supreme Court of the United States Written 
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The result of the adoption of so large a part of the Federalist program 
as features of American constitution, notes Arthur Twining Hadley, 
accounts for the fact that the whole political and social system of the 
United States is based on the preservation of property rights far more 
completely than such rights have been protected in any European coun- 
try. 89 Clauses in the Constitution, said Hadley, “which were at first in- 
tended to prevent sectional strife, and to protect the people of one 
locality against arbitrary legislation in another, became a means of 
strengthening vested rights as a whole against the possibility of legisla- 
tive or executive interference They indirectly became a powerful 

means of establishing the American courts in the position which they 
now enjoy as arbiters between the legislature and the property owners.” 
The essential ideas and much of the preliminary groundwork for the 
doctrines of political and economic laissez faire which characterized po- 
litical thinking and many judicial decisions during the nineteenth cen- 
tury are to be found in the decisions of the Supreme Court from 1810 to 
1835. Constitutional doctrines were thus formulated and announced 
which, though remaining dormant for many years, could readily be 
called forth again when a due process clause was added to the Fourteenth 
Amendment and when the extension of the regulatory powers of the 
states afforded an opportunity for the exercise of enlarged supervisory 
powers by the Supreme Court over acts affecting property rights. 

The antidemocratic or antirepublican doctrines which the Supreme 
Court gradually adopted and fostered in its opinions gave a political 
cast to the work of the Court which was frequently commented upon 
in the public press and in the halls of Congress. In the debate on the 
Force Bill giving President Jackson authority, if necessary, to coerce 
South Carolina, Senator Bibb characterized the most important phases 
of the Court's work as follows: 

If the Judges of the Supreme Court are to have the final and exclusive authority to 
settle political questions, touching encroachments upon the reserved powers of the 
States, and all other political questions arising under the Constitution, then, super- 
added to those qualifications which have heretofore been thought essential for a judge, 
the primary considerations in selecting him ought to be, in what political school has 
he been brought up? What are his political opinions on certain great contested political 
questions? To what political party does he belong? I respect a court of justice, but I 
abhor a party court. Let us, not by construction, transform a court of justice into a 
political council of state. Let us not transform the emblem of justice into the emblem 
of power. Let us not defile the sanctuary of justice with the passions of political parties 
contending for political powers. 

If the Supreme Court is once acknowledged to be the ultimate tribunal for settling 
the boundaries of political power between the federal government and the state gov- 

98 Undercurrents in American Politics (New Haven, 1915), pp. 33, 42. 
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ernments, so as to bind the parties to the compact, then it will inevitably follow that 
the Court will be the subject of political party strife. Reform in the court, by infusing 
a new spirit by other or additional Judges, will become the subject of political party 
strife as much as reform in the executive administration. The majority of Congress 
and the Executive might at any time add to the Bench of the Supreme Court a sufficient 
number of Judges to carry an important question of political power . 100 

It was the attempted settlement of the conflicts of power between the 
nation and the states which made the Supreme Court the center of pub- 
lic discussion and controversy for almost two decades. 

The Supreme Court and the Issue of Nationausm 
versus State Rights 

In evaluating the work of the Supreme Court from 1789 to 1835, so far 
as its relations to government and politics are concerned, it is necessary 
to review some of the ground previously covered, particularly certain 
phases of the problems and issues involved in the adjustment of federal 
and state relations. During the period of the Revolution and of the gov- 
ernment under the Articles of Confederation, the preponderance of evi- 
dence indicates that the colonies as they were transformed into states 
regarded themselves as independent political units. It is true that from 
the beginning of the Revolution there was a central agency to which 
were delegated some of the most important functions of common de- 
fense and protection. The Continental Congresses, acting as this central 
agency, not only performed functions that were delegated to them, but 
also assumed the position of a de facto government to conduct the war 
for the states and to deal with foreign powers in bringing the war to a 
successful conclusion. But at this time no one would have doubted the 
right of any one of the states to withdraw from the central agency and 
to discontinue its participation in the war or to engage in a separate 
war in accordance with its own discretion. Some of the states conducted 
their own military and naval campaigns and engaged in such foreign 
relations as appeared to them desirable. The de facto condition of inde- 
pendence and of state sovereignty was explicitly sanctioned and con- 
firmed in the Articles of Confederation adopted in 1781. 101 

There were, of course, some colonial and state leaders who as nation- 
alists or imperialists placed the common interests uppermost. They 
thought in terms of the formation of a permanent national government 
for the states, and they deprecated the extreme tendencies toward sep- 
arateness and independence among the states. Such national or “organic” 

100 Cong . Debates, IX, pt. 1, p. 293. 

101 Cf. above, chap. iii. 
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conceptions, 108 as they are sometimes called, were undoubtedly concerned 
with the future and with the hope that these ideas might be put into 
enduring institutional form. But from 1776 to 1789 the nationalists rep- 
resented a small minority group. The conduct of the war, the negotia- 
tion of peace, and the consequent national and international problems 
tended to foster the doctrines and theories of nationalism. Moreover, 
economic and social problems following the war and the depression 
which ensued exaggerated the weaknesses of the state governments, 
which were largely under the control of the radical and democratic 
groups, and brought to the forefront the failures of the central agency 
as an effective government for the union of states. These conditions pre- 
pared the way for the calling of the Constitutional Convention at Phila- 
delphia and for the strengthening of the bonds of the union. But at this 
time the states, as states, were dominant. 

The conservative reaction against the democratic theories and philos- 
ophy which prevailed during the period from 1776 to 1787 gave the 
conservatives an opportunity to embody in the draft of the Constitu- 
tion some of the “organic” or nationalist doctrines. But the majority 
of the people in most of the states belonged to the Democratic or radical 
parties, and it was necessary to win over some members of those parties 
in order to secure the adoption of a new form of government. For this 
reason, some of the provisions designed to secure a stronger and more 
effective union were drafted in such a way as not to offend the liberal 
and democratic leaders of the states. These provisions were so worded 
as to be susceptible of interpretation either favorable to the union or 
to the states. If the testimony of Gouverneur Morris may be accepted as 
true, the provisions relating to judicial powers were among those left 
purposely vague. 108 

Some of the delegates to the Convention desired to subordinate the 
states to the authorities of the union and thus to establish a real federal 
state in place of a confederate form of government. Supporters of the 
Constitution, as well as a few of its opponents, said that the states would 
no longer be sovereign if the Constitution were adopted and put into 
operation. But it does not seem likely that the Constitution would have 
been adopted if such views had been freely expressed and had been fully 
understood. The entire process of adoption of the Constitution was car- 
ried out with the general understanding that states could adopt or reject 
the instrument, that they could adopt it provisionally, and that once a 
resolution of adoption was passed, important changes in the federal rela- 

102 Cf . above, chap. iii. 
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tionship could be made to meet persistent objections. The procedure 
was frankly regarded as experimental, and there was little in the public 
discussions of the time to indicate that such a revolutionary change was 
taking place as that from a confederacy to a federation with coercive 
powers over the states and from which a state that joined could not 
withdraw. 

But the Federalists who desired to see a strong and permanent union 
established were largely responsible for the adoption of the Constitution, 
and it was mainly the members of this party who were placed in office 
in order to set the machinery of the federal government in motion . 104 It 
was not long before the members of this party attempted to assert au- 
thority which involved a definite and emphatic subordination of the 
states to what was declared to be a “sovereign union.” The radical and 
the democratic groups which in many of the states strongly opposed 
the adoption of the Constitution, partly on the ground that state sov- 
ereignty was in danger, now joined the new Democratic-Republican 
party and opposed the interpretation of the Constitution in such a way 
as to form an effective federal union. This party secured the adoption 
of the Eleventh Amendment to counteract the assertive nationalist 
views of the Supreme Court in the Chisholm Case , 105 was responsible 
for the adoption and circulation of the Virginia and Kentucky Resolu- 
tions in which the doctrine of state sovereignty was first formally de- 
clared, and secured the election of Thomas Jefferson to the presidency 
on a platform distinctly antinationalistic. Whatever gains had been 
made toward the establishment of a real federal state in the adoption 
of the Constitution and during the Federalist Administrations of Wash- 
ington and Adams, it was now evident that the trend was more nearly 
in the direction of the conditions prevailing under the Articles of Con- 
federation than in accord with the policies of Washington, Hamilton, 
and Adams. 

It was not only the Democratic-Republican party which espoused doc- 
trines favorable to the support of state powers in preference to the devel- 
opment of a virile and assertive nationalism, but when Jefferson was in 
the presidential office, the Federalists also talked freely of secession from 
the union. They attempted to found a northern, in opposition to a south- 
ern, confederacy, and finally advocated nullification doctrines in opposi- 
tion to Jefferson’s embargo policies and Madison’s conduct of the War 

104 In the opinion of Charles A. Beard the Constitutional Convention did not dis- 
solve until the economic measures which were necessary to make the Constitution a 
living instrument were fully realized. Economic Origins of Jeffersonian Democracy 
(New York, 1915), pp. 105, 106. 
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of 1812. The antinationalist activities of New England culminated in 
the Hartford Convention which presented its program for a reconstruc- 
tion of the Constitution at the inopportune time when the War of 1812 
was coming to a close and the nationalistic views engendered by the 
conflict were in the ascendancy. Nationalist doctrines prevailed a few 
years after the close of the war when the national bank was rechartered 
and when the policies of protection to manufactures and of federal aid 
for internal improvements were favored by members of the Democratic- 
Republican party who later, as advocates of State rights and a strict con- 
struction of the Constitution, opposed both of these policies of the party. 

In the last few years of the decade 1810-1820, the leaders of the 
Democratic-Republican party, including Jefferson, Madison, and Mon- 
roe, turned toward a strict construction of the Constitution. The Su- 
preme Court, however, began in 1816 its great series of nationalistic 
pronouncements with Justice Story’s opinions in Martin v. Hunter's 
Lessee 100 and Chief Justice Marshall’s opinions in McCulloch v. Mary- 
land 107 and Cohens v. Virginia . 106 In opposition to the views expressed in 
these opinions, the doctrines of State rights and of a strict construction of 
the Constitution were ably expounded by Spencer Roane and John Tay- 
lor with the support and approval of Jefferson. The period of the Revolu- 
tion, of the Confederation, of the formation of the Constitution, and 
of the Virginia and Kentucky Resolutions were reviewed to demonstrate 
that public men generally thought in terms of a confederation, with the 
states being sovereigns instead of being absorbed into the union of states, 
except for the time when the Federalists unsuccessfully tried to put into 
effect their extreme centralizing principles. Nationalistic principles were 
so definitely repudiated by the people that men might rightfully feel 
and think that the attempt to foist these principles upon the nation 
by means of legislative action or judicial construction was quite in- 
defensible. From this feeling was fostered the spirit of opposition to 
the Supreme Court and resentment at its repeated interferences with 
the powers of the states which threatened a thorough reorganization 
of the Court and culminated in an effort to repeal the twenty-fifth sec- 
tion of the Judiciary Act of 1789. 

Though the Court was not directly involved in the controversy over 
nullification in South Carolina, the proceedings taken to sustain the 
authority of the federal government, in part at least, were in accord 
with the doctrines formulated by the Justices in their cfpinions. Follow- 
ing the President's proclamation and message relating to nullification. 
Justice Story wrote: “The Chief Justice and myself have become his 

“• 1 Wheaton 394 (1816). 107 4 Wheaton 316 (1819). 108 6 Wheaton 264 (1821). 
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[Jackson’s] warmest supporters, and shall continue so just as long as he 
maintains the principles contained in them.” 109 With Andrew Jackson, 
John Marshall, and Daniel Webster joining in support of the supremacy 
of the federal government, the Supreme Court, which had been under 
attack since the rendering of its decisions in Fletcher v. Peck 110 and Mar - 
tin v. Hunter's Lessee found its position and constitutional doctrines 
somewhat strengthened. But it was the doctrines of nationalism as op- 
posed to State rights, repeatedly asserted by the Court in its opinions, 
which more than any of its other pronouncements made the Court the 
center of political attacks. 

With nullification of federal laws by the states threatening, with dis- 
agreements among the Justices on constitutional issues, and with Jack- 
sonian democratic ideas beginning to prevail in state and federal judicial 
construction, Marshall surveyed the situation with a melancholy out- 
look. “Things to the South wear a very serious aspect,” he wrote to 
Justice Story in 1832, 

if we can trust appearances the leaders are determined to risk all the consequences of 
dismemberment. I cannot entirely dismiss the hope that they may be deserted by their 
followers— at least to such an extent as to produce a pause at the Rubicon. They 
undoubtedly believe that Virginia will support them. I think they are mistaken both 
with respect to Virginia and North Carolina. I do not think either State will embrace 
this mad and wicked measure. 115 

Because the people of his own state as well as those throughout the 
South generally repudiated his political and constitutional doctrines, 
Marshall regarded them as insane. 133 In this section he thought political 
prejudice was too strong to yield to any degree of merit, and he did not 
see any hope for the adoption of sound principles in any other part of 
the nation. 114 Though Jackson and many of his party approved Marshall’s 
doctrine, so far as the issue of nullification was concerned, it was evident 
that they disapproved of other phases of Hamiltonian Federalism which 
the Chief Justice had also consistently interpreted as a part of the federal 
fundamental law. 

Writing of the period of American history from 1816 to i860, John W. 
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Burgess maintained that there is not one scintilla of justification for 
secession and rebellion, and that 

the South must acknowledge its error as well as its defeat in regard to these things, 
and that, too, not with lip service, but from the brain and the heart and the manly 
will, before any real concord in thought and feeling, any real national brotherhood, 
can be established. This is not too much to demand, simply because it is right, and 
nothing can be settled, as Mr. Lincoln said, until it is settled right. Any interpretation 
of this period of American history which does not demonstrate to the South its error 
will be worthless, simply because it will not be true; and unless we are men enough 
to hear and accept and stand upon the truth, it is useless to endeavor to find a bond 
of real union between us. In a word, the conviction of the South of its error in secession 
and rebellion is absolutely indispensable to the establishment of national cordiality; 
and the history of this period which fails to do this will fail in accomplishing one of 
the highest works of history, the reconciliation of men to the plans of Providence for 
their perfection. 115 

With this purpose in mind, many American histories have been written. 
And others, aiming to confirm the view expressed on a monument erected 
in honor of Confederate soldiers who died for the cause of the Confed- 
eracy, have defended the cause of the South. The epitaph reads: “Erected 
in honor of the brave soldiers who died to preserve and protect rights 
guaranteed by the Constitution.” The preceding pages have not been 
written to defend or to oppose the doctrines of nullification or secession. 
An attempt has been made rather to reevaluate the evidence relating to 
federal relationships during the first decades of the American republic 
concerning which able, conscientious, and high-minded statesmen dif- 
fered. This evidence shows that there were at least defensible grounds 
for the contentions of each of the major parties to the greatest political 
and constitutional dispute of the nineteenth century, and each party 
using the Constitution as a background could claim that they were con- 
tending for rights guaranteed by that instrument. 

The last years of Marshall's Chief Justiceship were embittered by the 
attacks on the Court, by the appointment of new Justices who disagreed 
with his constitutional doctrines, and by the threats -of nullification 
which gave support to the view that a confederacy and not a federation 
had been formed in 1789. But when the future looked so dark to Mar- 
shall that he forecast the destruction of the union, forces and influences 
were at work which did not appear promising to those who undertook 
to put into effect doctrines of nullification and secession. Though the 
historical background before 1830 gave stronger confirmation to the doc- 
trine of State rights than to that of nationalism or consolidation (as it 
was often called), the creative work of the Federalist party in the forma- 
The Middle Period: 1817-1858 (New York, 1901), preface, p. xi. 
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tive years of the federal government, the nationalist movement which 
accompanied and followed the War of 1812, and the extension of the 
terms and phrases of the Constitution by Chief Justice Marshall and by 
Justice Story were beginning to bear fruit. Sentiment in New England 
and in the West began to support nationalist principles and a liberal 
construction of the Constitution, at the same time that southern states- 
men espoused more vigorously than ever doctrines of State rights and a 
strict construction of the Constitution. Public opinion throughout most 
of the country supported Webster rather than Hayne in the debate over 
the Foot Resolution. Much to the surprise of Marshall, Andrew Jackson, 
supporting the Federalist doctrine that a federation had been formed 
in 1789, refused to permit a state to defy federal authorities in the en- 
forcement of the laws. Conciliatory measures, both on the part of the 
federal government and of the state of South Carolina, averted, for the 
time being, civil war. But the issue whether the government of the United 
States was a federation or a confederation remained undetermined, and 
with the issue of slavery, to which it became irrevocably attached, it 
furnished a fruitful ground for controversy until both sides saw no other 
alternative than an appeal to arms. This appeal, however, was deferred 
long enough to give an opportunity for the new political order which 
Marshall envisaged to gain a firmer foothold upon the sentiments and 
imagination of the people— a new order which was to be modified but 
not radically transformed by the impact of democratic doctrines and the 
revival of the spirit of localism. 

The Spokesman for a New Political Order 

The presentation of Chief Justice Marshall's contributions to American 
constitutional law in the preceding pages gives an inadequate evaluation 
of his work. It is in fact necessary to view this work, not only in relation 
to the preceding decades, but also in relation to future developments, the 
course of which were either determined or strongly influenced by Mar- 
shall’s decisions. Only in this manner can the nature and significance of 
the new political order which Marshall was constructing be understood. 
According to one of the estimates of the work of the Supreme Court from 
1801 to 1835, there were 1215 reported cases and 1 106 opinions filed, 519 
of which were delivered by Chief Justice Marshall. In this same period, 
62 decisions were rendered in the field of constitutional law, and in 36 
of these Marshall spoke for the Court. n# The Chief Justice dissented in 

nfl Henry Hitchcock, "Constitutional Development in the United States as Influ- 
enced by Chief Justice Marshall,” in Constitutional History of the United States as 
Seen in the Development of American Law (New York, 1889), pp. 36 ff. 
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eight cases. Only a few important decisions affecting the public law of 
the country were delivered by Marshall's Associates . 117 In one of these, 
Martin v. Hunter's Lessee Marshall was personally interested because 
of the purchase with his brother of a tract of land originally belonging to 
the Fairfax heirs; in another, Ogden v. Saunders™ the Chief Justice 
joined with the dissenters. The few decisions rendered by Marshall in- 
volving constitutional questions profoundly affected political and eco- 
nomic trends in the United States. 

The significance of Marbury v . Madison 120 in the establishment of judi- 
cial review of acts of the state and federal legislatures is generally known 
and appreciated. This decision was soon followed by a broad and elastic 
interpretation of the grant of jurisdiction of the federal courts with 
respect to the review of inferior tribunals. And in these early years of 
Marshall's Chief Justiceship, Justice Story's opinion in Swift v. Tyson m 
was foreshadowed in the comment that there was a general commercial 
law to be applied by the federal courts. The organic or nationalist 
philosophy concerning the founding of the American government was 
accepted and incorporated as one of the constitutional dogmas, de- 
spite countervailing facts and prevalent opinions to the contrary. But 
acceding to the persistent criticisms and demands of the Democratic- 
Republicans, Marshall joined his Associates in the declaration that the 
federal courts had no common law jurisdiction. The scope of the contract 
clause was extended to include a grant made by a state legislature, and 
hence such a grant was not subject to revocation so as to divest vested 
rights, nor was a state permitted to revoke a grant of immunity from 
taxation. 

Marshall approved Story's strongly nationalistic reasoning in Martin 
v . Hunter's Lessee 122 and soon thereafter supported the cause of nation- 
alism in one of his greatest opinions, that rendered in McCulloch v. 
Maryland “ In this case Congressional authority to establish a national 
bank was approved, and the Hamiltonian doctrine of implied powers 
was declared to be a necessary phase of constitutional construction. 

117 Twenty-six decisions involving constitutional questions were rendered by the 
Associate Justices. Another estimate of the constitutional opinions rendered from 1801- 
1835 is 64. In these cases. 40 opinions were rendered by Marshall. 10 by Story, and 14 by 
all the other Justices. Vincent M. Barnett, Jr., “An Appraisal of the Decisions of Chief 
Justice Marshall Relative to Constitutional Law’* (Thesis submitted for degree of 
Master of Arts, Los Angeles, University of California, June, 1936). 

118 1 Wheaton 304 (1816). 

119 12 Wheaton 213 (1827). 

130 1 Cranch 137 (1803). 

121 16 Peters 1 (1842). 

“*1 Wheaton 304 (1816). 

4 Wheaton 316 (1819). 
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About the same time a state grant of a charter to a college was held to 
be irrevocable except with the approval of the trustees of the institution 
and the donors of funds for its support, and, as a consequence, private 
educational institutions as well as other corporate agencies were placed 
in a semi-independent status in the American economy. These outstand- 
ing decisions in their political and social effects were soon followed by 
two others which greatly limited the effect of the Eleventh Amendment, 
so far as the prohibition of suits against the states was concerned, and 
made the states subject to the surveillance of the federal courts with 
respect to the rights claimed under the federal Constitution, laws, and 
treaties. With a denial of the Jeffersonian principle of a strict construc- 
tion of the Constitution, the term interstate commerce was defined so 
as to include traffic and commercial intercourse within the confines of 
the states, and, by the famous “original package doctrine,” the transpor- 
tation of goods into a state could not be restricted or interfered with by 
state action until the goods were offered for sale or had mingled with 
the general property within the state. 

The Chief Justice, dissenting in Ogden v. Saunders™ defended a doc- 
trine favoring the protection of vested rights which, though not accepted 
by his Associates, was later to be included in the broad scope given by 
interpretation to the phrase due process of law as included in the Fifth 
and Fourteenth Amendments. Concerning this and related decisions of 
Marshall, Harold J. Laski observes that: 

In no other country has economic development been so largely shaped by judicial 
decision. Anyone who examines the first fifty years of the court’s history will find the 
clue to its attitude in that line of decisions of which Fletcher v. Peck 125 and the Dart - 
mouth College Case 120 are the most notable, where the purpose of the Judges was to 
protect the vested interests of property from invasion by state legislatures which were 
being driven by the economic difficulties of their constituents to inflation, the reduction 
of debts, and the cancellation of property rights. This epoch of judicial nationalism, 
so remarkably inaugurated by Marshall, was obviously an expression of Federalist 
effort to secure the conditions under which commerce could flourish without inter- 
ference from those who had suffered through the poverty resulting from the Revolu- 
tionary War. This explains the court’s view both of the Commerce Clause, as in 
Gibbons v . Ogden?** and the ‘‘obligation of contract” clause in the Constitution. 

These first fifty years summarize a period in the history of the United States in which 
the pattern of a modern industrial society is only beginning to emerge. The work 
necessary for that stage was well accomplished by Marshall and his immediate succes- 
sors. From 1830 until the Civil War the court hardly needed to do more than apply 
the canons of constitutionalism it had already laid down. 128 

m 12 Wheaton 213 (1827). 

125 6 Cranch 37 (1810). 

128 4 Wheaton 518 (1819). 

127 9 Wheaton 1 (1824). 

128 The State in Theory and Practice (New York, 1935), pp. 156-159. 
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The doctrine that one of the necessary agencies or instrumentalities of 
a federal system of government may not be interfered with, either by 
taxation or regulation, by one of the other agencies of such a system was 
given a wide scope, so as to lay a basis for a vast system of tax-exempt 
securities. And the states were denied the authority to provide for the 
issuance of any form of paper currency which might be expected to 
circulate as a legal tender within the state. During the last few years 
of Marshall's service on the Bench, the strongly nationalist viewpoint in 
Gibbons v. Ogden was modified by the adoption of Chancellor Kent’s 
principle of concurrent power over commerce both by the states and the 
nation, when Congress had not assumed authority over a special phase of 
the subject. But despite this modification of earlier views, ground was 
broken for an effective control over state action affecting commerce by 
refusing to permit the states to interfere with the free flow of commerce 
within their borders. The limitations of the contract clause were relaxed 
somewhat by the requirement that to be valid an exemption from taxa- 
tion by a corporation against state action must be expressly provided in * 
its charter. There was a tendency to decline jurisdiction in certain cases 
affecting the validity of titles to lands as defined by state law, and the 
amendments to the Constitution providing for the protection of personal 
and individual rights were held applicable only to the federal govern- 
ment. These modifications of earlier views did not materially affect 
the substantial and far-reaching features of the constitutional structure 
which Marshall outlined and envisaged. 

The Chief Justice, through his decisions and through his views else- 
where expressed, had gone a long way toward the establishment of the 
supremacy of the Judiciary over the other departments of the govern- 
ment in the interpretation of the federal Constitution, laws, and treaties: 
he had taken long steps toward the establishment of the supremacy of 
the federal government over the states, not only where express grants 
of power were concerned, but also where the federal authority could be 
based upon mere implication; he supported the authority of the federal 
government in its right to lay a general and indefinite embargo on for- 
eign imports, to control the state militia, and to promote internal im- 
provements; he developed the doctrine of implied powers, thus giving 
broad scope to the necessary and proper clause and the general welfare 
clauses of the Constitution; he greatly restricted the states’ control over 
contracts and over corporations; and he upheld the paramount obliga- 
tion of treaties and aided in the extension of the admiralty and maritime 
jurisdiction of the federal courts. 

It is generally recognized that the federal Constitution was framed 
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to overcome defects in the Articles of Confederation, but. Max Farrand 
notes, “it does not seem to be recognized that experience had shown cer- 
tain specific defects to exist, that the Convention was called for the 
purpose of correcting those specific defects, and that the Constitution 
embodied in itself little more than the remedies for those defects .” 129 But 
building on the mere framework for the establishment of a government 
for a nation. Chief Justice Marshall had filled in the gaps and had found 
federal powers, not only in the vague phrases of the document, but also 
in the unexpressed intentions or silences of the Constitution. “His work 
of building up and working out the Constitution was accomplished,” 
maintains Lord Bryce, “not so much by the decisions he gave, as by the 
judgments in which he expounded the principles of these decisions, 
judgments which for their philosophical breadth, the luminous exact- 
ness of their reasoning, and the fine political sense which pervades them, 
have never been surpassed and rarely equaled by the most famous jurists 
of modern Europe or of ancient Rome.” 1 ** 

Using the general phrases of the Constitution as a lever, Marshall lifted 
the American system of government out of the morass, as he saw it, of the 
dominance and control over public affairs by separate and independent 
state sovereignties. He thought the American republic was “not destined 
to perish, if it shall perish, by the overwhelming power of the national 
government; but by the resisting and counteracting power of the state 

sovereignties In our government the centrifugal force was far greater 

than the centripetal .” 131 But the centripetal forces were destined to over- 
whelm the centrifugal. Marshall’s decisions and the Civil War were the 
main factors in accomplishing a shift in sovereignty from the states to 
the nation. This shift was in the nature of a revolution just as the fram- 
ing of the Constitution and its adoption by nine States instead of the 
required unanimous action was a revolution. It was a revolution sanc- 
tioned not only by military force but also by the predominant public 
sentiment of the nation. Marshall, in outlining the directions of the new 
political order, thus prepared the way for the future course of develop- 
ment of the American Republic, with the control of government and 
public affairs primarily in the hands of judges rather than in executives 
or legislators. 

In explanation and extenuation of the support of these doctrines by 
a Judge of the Supreme Court, it may be noted again that it was custom- 
ary in the early years of our history for the Judges, while serving on the 

129 “The Federal Constitution and the Defects of the Confederation,” 2 Amer. Pol 
Sci. Rev . (Nov., 1908), 532. 

120 The American Commonwealth (New York, 1912) I: 386. 

131 Miscellaneous Writings of Joseph Story, p. 684. 
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Bench, to take a much more active interest in politics than current ideas 
and practices would approve today. But more significant is the fact that 
the federal Constitution necessarily dealt with issues of great political 
and economic significance. The Court might have adopted the common 
practice and procedure followed in most other countries where writ- 
ten constitutions have formed the basis for official action of regarding 
these political and economic questions as not appropriate for judicial 
consideration and determination. The prevailing ideas, however, gave 
encouragement and sanction for Judges to deal with questions primarily 
political in nature. Certain provisions of the federal Constitution fur- 
nished at least an implied sanction for the assertion of such authority, 
and, finally. Federalist political principles made it imperative that the 
written Constitution be interpreted and applied by the Judiciary rather 
than by the departments subject to more direct popular influences and 
controls. It is readily understood, then, why Chief Justice Marshall for 
more than thirty years bore a large share of the brunt of the attacks 
on localism, particularism, and State rights. He has been rightfully 
lauded as a statesman and a constructive jurist for his share in carving 
a real federation— a nation— out of the discordant and disparate elements 
which were dominant during the greater part of the time he served on 
the federal Bench. 

The process of changing and molding the meaning of the fundamental 
law to accomplish this end, important as it was in the building of the 
nation, ran counter to the prevailing political feelings and sentiment of 
the time and caused much feeling of resentment, bitterness, and opposi- 
tion to the federal government. Westel W. Willoughby has pointed out 
that “the circumstances that the Constitution was so indefinitely worded 
that it could be interpreted as creating a national state, without doing 
too much violence to the meaning of terms, enabled the people, through 
Congress and the Supreme Court, to satisfy their desire for political unity 
without resort to open revolutionary means. Still it must be conceded 
by those who take this view, that however peaceably and gradually the 
transformation to a federal state was effected, the change was revolu- 
tionary in character. It does not help them to point to the manner in 
which its steps were clothed in apparent legal form.” 18 * 

Those viewing American history from the nationalist standpoint have 
applauded Marshall for his constructive statesmanship and have con- 
demned Roane, Taylor, Jefferson, and Calhoun for supporting a type of 
local, selfish, and sectional politics which led in the direction of secession 
and civil war. From a different perspective, the work of Marshall may 
The American Constitutional System (New York, 1904), pp. 32, 33. 



Political Phases of the Marshall Era 655 

well be regarded as preparing the way for civil strife. The process of 
construing the states out of their rights and privileges, laudable as it may 
seem today, aroused antagonisms which needed only an appropriate 
incentive to lead men to the point where rational adjustment and com- 
promise were regarded as impossible. Was not the stage set for the con- 
flict of i860 during the decades from 1815 to 1835 while the Supreme 
Court was engaged in the process of the development of new concepts 
of nationalism differing markedly from the disparate, local, and inde- 
pendent political ideas which characterized the periods of the Revolu- 
tion, of the critical period, and of the postwar administrations of the 
Democratic-Republican party? 133 

Marshall is frequently credited with having saved the Constitution 
and the union established by it. “We feel almost sure,” said John F. 
Dillon, “that a narrow, rigid, iron-clad, jealous construction of the Con- 
stitution would have changed our whole history and perhaps have led 
to the shipwreck of the Union.” 134 Or, as it is frequently put, the union 
could not have withstood the strain of the Civil War had it not been for 
Marshall’s work in support of nationalism. But it is significant that the 
enduring character of the Constitution as a charter for the establishment 
of a truly federal or national government was settled only through the 
arbitrament of war— a war the responsibility for which is usually placed 
upon Jefferson, Roane, Taylor, and Calhoun. It is merely a matter of 
conjecture, however, that the union might not have survived if the 
Jeffersonian doctrines of constitutional interpretation had prevailed. 

If more complete ideas of popular control had prevailed, the process 
of centralization would no doubt have moved more slowly with perhaps 
some temporary setbacks. It is doubtful whether broad construction of 
the Constitution, the purpose of which was to extend the power of the 
federal government, would have become such a grave political issue as 
it was from 1815 to 1835 when the Court was to a large extent the center 
of attack. It was in this period, when the Court in its political inclina- 
tions had marked Federalist tendencies and the other departments of 
government were under Democratic control, that resistance to federal 
encroachments developed a spirit of bitterness which often brought 
threats of rebellion. The states feared federal encroachments on com- 
merce and transportation, on slavery, and on internal improvements, 
and the sentiment was frequently expressed that it was better to endure 

188 “So it came to pass that John Marshall and the Supreme Court became a center 
about which swirled the forces of a fast-gathering storm that raged with increasing 
fury until its thunders were the war of cannon, its lightning the flashes of battle.'* From 
Beveridge, op . cit., IV: 370. 

m Dillon, op . cit,, I: 384; see also address of E. J. Phelps, Dillon, op. cit.. Ill: 389. 
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rebellion than to become “slaves of a great consolidated government.” 
The Federalists, under the leadership of Hamilton, Marshall, and Web- 
ster, wished to convert by means of interpretation what was thought by 
the majority of the people to be a confederate form of government with 
the center of gravity in the states to a federal government with undoubted 
national supremacy and an unlimited opportunity for development of 
federal powers. And they tried to make it appear that an attack on the 
centralizing tendencies of Congress and the Supreme Court was an attack 
upon the union. When a court participates in the settlement of such a 
grave political issue, it must of necessity be subject to acrimonious public 
attacks. The fact that this department was beyond the ordinary reach 
of popular control made the resentment of opponents of its decisions 
having political implications all the greater. It was generally believed 
that the Court was quietly and unostentatiously absorbing the rights of 
the states, and destroying those of the people, without a full realization 
of the revolutionary character of its decisions. 

If Democratic policies and principles had prevailed, the spirit of bit- 
terness which developed from the covert undermining of state powers 
would have had less occasion for vigorous development. With a more 
natural and direct outlet for political feelings and prejudices and with 
greater freedom for the expression of particularist tendencies, may it not 
have been that the issues of expansion and of slavery could have been 
settled without such long and bitter controversies? 

Moreover, if the Federalist doctrines of judicial protection to vested 
rights and of implied limitations on legislatures in favor of private rights 
of person and of property had been rejected, the economic and industrial 
development of the country through private capital would no doubt 
have been less rapid. Public interests would have prevailed where private 
interests gained ascendancy under the Federalist regime. Private prop- 
erty and corporate interests would not have become so impregnably 
intrenched as to be in many respects beyond public control, 185 and the 
doctrines of political and economic laissez faire whidi prevailed during 
the latter part of the nineteenth century would not so readily have found 
judicial support. Of greatest import, however, was the extraordinary 
and, at times, unwarranted mingling of constitutional law and politics. 

The issue whether the federal Constitution, as put into effect in 1789, 

See my article on "Histories of the Supreme Court of the United States Written 
from the Federalist Point of View," 4 Southwestern Pol . and Soc. Sci . Quar. (June, 1923), 
1, from which a few extracts have been used in the preceding paragraphs; also, "Judi- 
cial Review of Legislation in the United States and the Doctrines of Vested Rights 
and of Implied Limitations on Legislatures," 2 Texas Law Rev. (Apr., June, 1924), 
and 3 Texas Law Rev . (Dec., 1924)* and The Revival of Natural Law Concepts (Cam- 
bridge, 1930), especially pts. ii, iii. 
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was a supreme law to be interpreted authoritatively and finally by the 
Courts, or a political document whose interpretation and application 
belonged equally to the three great departments established by the Con- 
stitution, remained undetermined, as Marshall surveyed the situation 
from 1830 to 1835. 130 During the first few decades of American history, 
the Constitution was regarded as more in the nature of a political docu- 
ment than a supreme law in the legal sense. Constitutional law and 
politics were freely mingled. For more than thirty years Chief Justice 
Marshall had used every available opportunity to uphold the supremacy 
of the terms and provisions of the Constitution, the supremacy of the 
federal over the state agencies, and the supremacy of the Judges over all 
other public officials as interpreters of the Constitution. The theory that 
the Judges were the mechanical mouthpieces of the law was used as a 
cloak to conceal the regular and persistent announcement of political 
opinions in the field of constitutional law. These opinions were prepared 
and presented on the hypothesis that they were necessary to save the 
union. In fact, beginning with the defeat of John Adams by Thomas 
Jefferson for the presidency, the advocates of Federalism began to propa- 
gandize the people by saying that the fate of the union depended upon 
the acceptance of the main principles of this party. 

It is, of course, difficult to refute the contention that Federalism saved 
the union and that the views in opposition, had they been adopted, 
would have destroyed the union. Jefferson and many of his followers, 
after believing in a somewhat mild form of judicial review of legislation 
and in certain other checks on popular rule, came to the conclusion, as 
a result of political experience, that on vital issues it was better that the 
will of the people, or more literally the will of the electorate, ought 
to prevail, rather than to set up an oligarchy of judges or other officials 
who were presumed to know what the people wanted. Just as Hamilton, 
Marshall, and Webster thought it better from the standpoint of political 
expediency to keep certain matters, especially those relating to property 
and contracts, out of the hands of the electorate, so the Democrats on 
the same grounds tended to favor ultimate popular control even over 
private rights. In most respects the Hamilton-Marshall theories have 
been adopted in American constitutional law and the Jeffersonian popu- 
lar control theory has been discarded, at least so far as fundamental 
personal and private rights are concerned. It is true, indeed, that “fed- 
eralism and conservatism rallied under the captaincy of Chief Justice 
Marshall, and from behind the Supreme Court barricade developed a 
subtle offensive of ideas— the supremacy of the nation and the sanctity 


See above, chap. i. 
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of property— that in due time would leave little of Jeffersonian democ- 
racy but a memory and a tradition.'' 187 

Marshall did not live to see the triumph of the conservative, national- 
ist, and anti-J effersonian doctrines which he had struggled to make a part 
of constitutional law. But certain fundamentals of American politics 
and public law were not merely well formulated and effectively ex- 
pressed— they were also gaining in public favor. Among these were the 
following principles or doctrines: that in accordance with the terms and 
provisions of the written fundamental law, the government was divided 
into three separate and coordinate departments, with the Judiciary set 
apart from the regular machinery of government to serve, not only as an 
umpire for the adjustment of the relations between the nation and the 
states, but also to perform the duty of seeing that the other departments 
keep within their prescribed limits; that the Constitution, though writ- 
ten, could grow by interpretation as well as by amendment and that 
there were distinct advantages in the slow and case-by-case growth by 
interpretation; that corporate bodies created by the states to engage in 
multitudinous functions could operate without too drastic or serious 
interference with their activities after the charters were granted; that 
the protection of acquired or vested rights both as a constitutional re- 
quirement and as a feature of natural law was one of the plain and 
unmistakable duties of the Judiciary; and that the process of constitu- 
tional interpretation necessarily required that the Judges participate in 
the settlement of political and economic policies. In short, the essential 
features and principles of what has appropriately been termed the Amer- 
ican doctrine of judicial supremacy 138 were so well formulated that future 
Justices could add little that was new. 

It is not within the scope of this study to undertake to give an estimate 
of the significance of Chief Justice Marshall's work in the light of the 
political and constitutional developments of the past century. Whether, 
as Justice Holmes phrased it, “after Hamilton and the Constitution 
itself, Marshall's work proved more than a strong intellect, a good style, 
personal ascendancy in his Court, courage, justice and the convictions 
of his party'' 18 ® may well be a matter of doubt. Viewed from the vantage 
ground of American law and politics of 1835, however, the Chief Justice 
had made an enviable record— a record which was regarded as laudable 
and impressive even by those who disagreed with his political doctrines. 
President Jackson voiced what appeared to be the prevailing opinion 

137 Morison and Commager, op. cit., I: 293. 

138 See my work under this title, 2d ed., pp. 27, 28. 

180 Collected Legal Papers (New York, 1920), p. 269. 
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among the Democrats, when he wrote that “having set a high value upon 
the learning, talents and patriotism of Judge Marshall, and upon the 
good he has done his country in one of its most exalted and responsible 
offices, I have been gratified at seeing that sentiments equally favorable 
have been cherished generally by his fellow citizens, and that there has 
been no disposition, even with those who dissent from some of his ex- 
positions of our constitutional law (of whom it is perhaps proper that 
I should say I am one), to withhold from his memory the highest tribute 
of respect .” 140 Even John C. Calhoun, whose views on federal relations 
Marshall abhorred and did all in his power to counteract, commended 
the Chief Justice as “that pure and upright magistrate who has so long, 
and with such distinguished honor to himself and the Union presided 
over its deliberations, with all the weight that belongs to an intellect of 
the first order, united with the most spotless integrity .” 141 

It is fortunate, indeed, that the American government as it grew and 
prospered contained some of the essential ideas and doctrines not only 
of Hamilton and Marshall but also of Jefferson and Jackson. Andrew 
C. McLaughlin, commending the principles of Jeffersonian freedom— 
“principles which blossomed in America, and made America to be, not 
Europe but itself,” observed that “there were many things to be done in 
America besides making a national Constitution and holding the Union 
together, wonderfully appealing as these deeds are to us. America had 
in addition to find expression for her real self, live out the fundamental 
purposes of democratic life, make actual, if she could, the philosophy of 
belief in men, and their capacity for self-control, widen and strengthen 
popular participation in government, make government the actual rep- 
resentative of an uncowed people, believing in themselves .” 142 There was 
in Marshall nothing of what Beveridge calls “the humanitarian fervor” 

140 Jackson Papers, MSS, Letter of Sept. 18, 1835. On the other hand, William Leggett, 
editor of the New York Evening Post, expressed the view with which many Democrats 
concurred. Giving due recognition for his ability, attainments, and exemplary char- 
acter, Leggett observed that "his political doctrines unfortunately were of the ultra- 
federal or aristocratic kind" and that, agreeing with Hamilton, he "distrusted the 
virtue and intelligence of the people, and was in favor of a strong and vigorous general 
government at the expense of the rights of the States and of the people. His judicial 
decisions of all questions involving political principles have been uniformly on the 
side of implied powers and a free construction of the Constitution." Leggett felt that 
it was gratifying that "the enormous powers of the supreme tribunal of the country 
will no longer be exercised by one whose cardinal maxim in politics inculcated distrust 
of popular intelligence and virtue, and whose constant object in the decision of all 
constitutional questions was to strengthen government at the expense of the people's 
rights." New York Evening Post, July 8, 10, 13, 28, 1835. 

141 The Works of John C. Calhoun, ed. by R. K. Cralle (New York, 1864), VI: 166. 

348 From review of Albert J. Beveridge's, The Life of John Marshall in 7 Amer. Bar 
Assn. Jour . (May, 1921), 231-233. 
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or, as expressed more emphatically in a recent work, “there was not a 
spark of liberalism in John Marshall.” 148 Discounting the encomiums and 
laudatory comments frequently inspired by partisan feelings in addresses 
commemorating the career of Marshall, and recognizing the limitations 
concerning his outlook and interests with respect to democratic doctrines 
and humanitarian affairs, the record, as it stood in 1835, warranted the 
judgment made many years later by Justice Holmes “that if American 
law were to be represented by a single figure, sceptic and worshipper 
alike would agree without dispute that the figure could be one alone, 
and that one, John Marshall.” 144 It would have been difficult at this time, 
however, to foresee the great powers and authority in the American 
federal system which the Supreme Court was destined to exercise and 
to exercise not only with marked success but also with profound effects 
upon government and politics both in the states and in the nation. 

As Chief Justice Marshall was finishing his notable judicial career, 
Alexis de Tocqueville surveyed the American political scene and put his 
impressions into enduring form in his Democracy in America. He was 
struck by the growth of democracy in the United States where the people 
were supposed to reign without impediment. But to him more significant 
was the fact that effective barriers were placed in the way of the rule of 
the majority. Viewing American society in the third decade of the nine- 
teenth century, de Tocqueville observed that the lawyers formed the 
most powerful counterforce to the democratic element, for, armed with 
the power of declaring laws to be unconstitutional, the American judge 
frequently interfered in political affairs. And, as he saw it, “scarcely any 
political question arises in the United States which is not resolved, sooner 
or later, into a judicial question.” The power to declare an act of the 
legislature void, because being in conflict with the Constitution, is, in 
his opinion, the only power 

which is peculiar to the American magistrate, but it gives rise to immense political 

influence The political power which the Americans have intrusted to their courts 

of justice is therefore immense. I am inclined to believe this practice of the American 
courts to be at once most favorable to liberty and to public order. . . . Within these 
limits, the power vested in the American courts of justice, of pronouncing a statute to 
be unconstitutional, forms one of the most powerful barriers which has ever been 
devised against the tyranny of political assemblies. . . . 

The peace, prosperity, and the very existence of the Union are vested in the hands 
of the seven federal Judges. Without them, the Constitution would be a dead letter: 
the Executive appeals to them for assistance against the encroachments of the legisla- 
tive power; the Legislature demands their protection against the assaults of the Execu- 

148 James Truslow Adams, The Living Jefferson (New York, 1936), p. *99. See this 
wdrk for a favorable estimate of Jefferson’s contribution to American life and thought. 

144 Collected Legal Papers, p. 270. 
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tive; they defend the Union from the disobedience of the States, the States from the 
exaggerated claims of the Union, the public interest against private interests, and the 
conservative spirit of stability against the fickleness of the democracy. 145 

Though the peculiar characteristics of the American system of govern- 
ment were taking shape slowly, it was apparent by this time that judicial 
tribunals were to become “forces of reserve in the army of civilization” 
and that the American people were to be essentially a “judge-ruled 
people.” 14 * Whereas lawyers in other countries had relatively little con- 
cern with the legal phases of the constitutional principles of government 
or with the basis on which the public administration operated, in the 
United States, lawyers and judges were charged with the “safekeeping 
of the Constitution.” Owing to the relative infrequency of amendments 
to the fundamental law and to the steady and persistent process of judi- 
cial construction, it was becoming clear that in the field of constitutional 
law it was lawyer's law and not the people's law that was to prevail. And 
the method of the settlement of vital governmental policies through the 
medium of lawsuits between private individuals was well on its way to 
firm establishment as a fundamental feature of federal public law. 

By placing the “safekeeping of the Constitution" in the hands of the 
Judiciary, some of the highest duties of statesmanship and some of the 
most delicate and difficult political problems were transferred for final 
determination from the halls of legislation to the Supreme Court . 147 The 
reason that the Supreme Court has gained so great a preeminence is due 
not a little to the fact that it is a political as well as a judicial body. In 
the performance of this dual function, it is, indeed, “safe to say that no 
man has left a greater impress, not only on the jurisprudence of the 
country, but upon the very framework of our institutions, than John 
Marshall. While he did not make the Constitution of the United States, 
he shaped it by his powerful and lucid opinions and by his influence with 
the great Court over which he presided ." 148 

At the same time that Supreme Court decisions were being defied and 
the Court was being subjected to violent attacks in Congress and other 
public forums because of its nationalistic and antidemocratic bias, a 
spirit of veneration or worship was developing which, despite the set- 
backs of the Jackson era, the upheaval resulting from the Dred Scott 
decision, and the rebuffs encountered during the Civil War period, 

145 Alexis de Tocqueville, Democracy in America, trans. by Henry Reeve and edited 
with notes by Frances Bowen (Boston, 1882), I: 128-130, 191. 

146 See orations of Wayne MacVeagh and Charles J. Bonaparte, Dillon, op. cit., I: 38 
and II: 29. 

147 See address of A. B. Cummings, Dillon, op. cit., II: 450 ff. 

148 From address of William B. Hornblower, Dillon, op. cit., I: 340. 
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was to be revived with extraordinary vigor during the latter decades of 
the nineteenth century. The beginnings of such veneration or worship 
are difficult to trace. There was indeed little of veneration during the 
early decades following the establishment of the Court. For the better 
part of two decades after John Marshall’s appointment as Chief Justice, 
the position and authority of the Supreme Court was too uncertain and 
precarious to find any marked evidences of veneration. There are occa- 
sional indications during the period from 1810 to 1820 of the emerging 
notion of the sanctity of the Constitution and of its primary oracle— the 
Supreme Court. Regardless of notable encounters in which his state, by 
1825, had twice been the loser. Senator Barbour of Virginia thought well 
enough of the Court to describe it as “the sheet anchor which secured 
the safety of the vessel.” 149 And Senator Van Buren of New York com- 
mented on the development of a sentiment of idolatry for the Supreme 
Court “which claims for its members an almost entire exemption from 
the fallibilities of human nature.” 150 Slowly and with occasional setbacks 
people were becoming impressed, not only with the importance of the* 
federal Judiciary, but also with the sanctity of the Supreme Court. In 
1834 Edward Everett, commenting on Justice Story’s career on the Bench, 
observed that he “rose immediately above the sphere of party; and with 
the ermine of office, put on the sacred robe of the Constitution and 
the law.” 151 

As an institution which had very unpromising beginnings, the Supreme 
Court was gradually capturing the respect, loyalty, and admiration of the 
people, and, with the appointment to the Bench of a majority of Justices 
in sympathy with the principles and policies of Jacksonian democracy, 
criticisms of the Court quickly subsided. Moreover, the advocates of 
the extension of judicial powers supported it, not only as a conservative 
safeguard, but also as a means of protecting popular rights. The Consti- 
tution, which was essentially an instrument prepared to carry out the 
program and policies of one of the two leading parties in the country, 
had come to be looked upon much more than formefly as the people’s 
law. The impression was gaining ground that the Supreme Court was a 
protecting agency that would stand between the people and their gov- 
ernments and in its interpretation and application of the Constitution 
would carry out the people’s will. 

149 Cong . Debates , I, p. 586. See Frank I. Schechter, “The Early History of the Tradi- 
tion of the Constitution,” 9 Amer. Pol. Sci. Rev . (Nov., 1915), 707. This article exag- 
gerates the sentiment for and the worship of the Constitution in the early decades. 

130 Cong. Debates, II, pt. i, pp. 420, 421. For similar views expressed by Senator Rowan 
of Kentucky, see ibid., p. 442. 

^ North American Review, XXXVIIF: 83 (1834). 
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326-327, 334; independent of authority of state, 327; New Jersey v. Wilson decision 
based on, 333-334; in Dartmouth College Case, 387, 389, 392, 393, 397, 641; Webster's 
and Story’s interpretations of, 414, 417; Kentucky stay laws void in violation of, 470; 
invoked in Madison v. Haile, 526; in Sturges v. Crowninshield, 526; in Ogden v. 
Saunders, 532; extended to include state legislature grants, 650 

Corporations: question of suit by, on ground of diversity of citizenship, 278; as citizens, 
278-279; detested in south, 278; colleges, private, 383, 385, 403; types of, 384; impor- 
tant principle of Constitution regarding, 386; New Hampshire acts on, 388; Marshall’s 
division of, in two classes, 408; Dartmouth College Case decision advantage to, 410- 
411, 641; on side of nationalism, 411; impregnable position of, such as Dartmouth 
College, 411-412; increase in, 419; control over, 419; banks private, 473, 580; bound 
by written evidence only, 580 

Corwin, Edward S., quoted on: compact philosophy, 169; Republican moderation in 
Supreme Court, 224; Marbury decision, 248 

Council of Censors, 132 

Council of Revision: suggestion in Randolph plan, 18-19; urged by Madison, 19; of New 
York, 132; Jefferson’s plan for, 206; approved New York grant, 489 

Court of Appeals: origin of, 88; federal courts successors of, 182 

Courts, federal: given jurisdiction over all cases under Constitution, 20; work of, under 
Washington, 117-125 passim ; Federalist leaders depended on, for program, 119; 
reasons for inferior, 120; District Courts became admiralty, 121; rebuff to, in North 
Carolina, 124-125 and n. 34; fear of interference by, 124-125; question of, enforcing 
laws until repealed, 128; during John Adams’ Administration, 153-177; juries in, 
partisan, 177; increase in, 240; question of common law in, 240; question of appeal 
of state courts to, 594 

Courts, territorial, 535 

Craig v. Missouri, 590-593 

Cushing, William: a Justice, 121, 142; refused office of Chief Justice, 146; death of, 333 

Dartmouth College v. Woodward: foremost case in constitutional law, 379; origin in 
religious and political differences, 379, 380; and Moor’s Charity School, 380, 405-406; 
and Wheelock’s removal, 380; controversy between Federalists and Democrats, 380- 
381; and legislative change of College to a university, 381-382, 404; taken directly to 
state court of appeals, 382; arguments in, 382-387; Richardson’s opinion in, 387-390; 
appealed to Supreme Court, 391; Webster attorney in, 391-395; efforts to influence 
judges in, 399-402; Marshall’s opinion reversed New Hampshire decision in, 402-409; 
Story’s opinion on, 411-415; Farrar report on, 414-415; significance of decision in, 
415 - 419 - 

Declaration of Independence: radical doctrines in, 58-59, 60; new political philosophy 
in, 59; sovereignty not determined by, 90 

Democratic? party: radicals active in, 55-61, 65-66, 69; leaders of ability in, 80, 541; 
emphasized executive and legislative control, 81; new, after John Quincy Adams* 
election, 541; espoused State rights and strict constitutional construction, 541, 646; 
goal of, 629; became Democratic-Republican party, 645, secured Eleventh Amend- 
ment, 645; favored federal aid to manufacturing and internal improvements, 646 

District of Columbia: divided, 245; justices of peace for, 245-246; incorporated, 42*7; 
lotteries for, 427-428; question if ordinance of, act of local legislature, 436 
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Dodd, William E., quoted, 64, 338, 340, 345 n. 43, 349 

Dred Scott decision, 43, 120, 350 

Duval, Gabriel, 332, 333, 342, 518, 531, 610, 611 

Education: public control of, in Dartmouth College Case, 390-394; and establishment 
of state universities, 390, 404; and doctrine of academic tenure, 392-393; private en- 
dowment for, 404; private, in semi -independent status, 651. 

Eleventh Amendment: ratified, 136; and freedom of state from suit, 153-154, 276; ap- 
plied only to cases in law and equity, 277; quoted in Cohens Case, 431, 435; Marshall's 
explanation of adoption of, 440, 459; state a party in suits under, 477-478; Supreme 
Court sidestepped, 542; to counteract nationalist views, 645; limited effect of, 651 
Ellsworth, Oliver: mentioned, 18, 61; drafted Judiciary Act of 1789, 120, 146; Chief 
Justice, 146-147; favored punishment of subversive acts, 160; minister to France, 173; 
resigned, 173, 179, 183; quoted on Jefferson, 178; negotiated treaty with France, 226; 
partisan, 260, 261 

Embargo Acts: reasons for, 289-290 and n. 2; passage of, caused constitutional crisis, 
290; issue of constitutionality of, 290-298; difficulties in enforcement of, 291-293, 294, 
300; Johnson's opinion obstacle in enforcement of, 293; opposition in New England 
to, 297, 298; states objected to enforcement of, by militia, 299-300; Massachusetts rep- 
resentatives favored nullification of, 303; party differences in attitude toward, 540. 
Emergency power doctrine, 210 
Essex Junto, 56, 372, 409-410 n. 109, 540 

Ex post facto clause, 13; and retrospective acts, 154-159, 320, 324; limited to acts affect- 
ing criminal conduct, 320, 583; Patrick Henry on, 324-325 
Experimental jurisprudence: based on personality of judge, 35; explained, 38-39 

Federal courts. See Courts, federal 

Federal supremacy: based on vague clause in Constitution, 111; asserted by military 
power, 184; victorious in Pennsylvania, 278; Martin v. Hunter’s Lessee landmark in 
doctrine of, 315, 343 ff., 418; alternatives to, 495. See also Supremacy clause 
Federalism: doctrines of, 79-80, 118-119, 277, 308, 384; Supreme Court developed, 80, 
81, 616; and location of sovereignty, 82; Marshall’s responsibility to preserve, 331; 
disrespect for popular government main tenet of, 384; incorporated in constitutional 
law by Dartmouth College decision, 418; dominant under Washington and Adams, 
616; features of Hamiltonian, 641 

Federalist , The, 46, 62; doctrine of judicial review in, 199, 218, 634; on courts’ check on 
Congress, 253; on individual rights, 321; on contract clause, 324; favorable to appel- 
lative interference according to, 336, 584; opposed bank bill, 352; dissolution of, 540 
Federalists: Hamilton leader of, 116, 118; alliance of, with business, 116; implied power 
doctrine of, to expand national jurisdiction, 118, 119; principles of, 118 ff., 155, 183- 
184; business men supported, 119; doctrines of, became constitutional law, 151; 
enduring political structure of, 185; Jefferson’s prophecy of decline of, 198; used 
Judiciary to perpetuate power, 223; arguments by, for Judiciary Act of 1801, 227-230; 
humiliated states, 268; bias of, toward England, 269; hated Jefferson, 289; New Eng- 
land, suggested northern confederacy, 294; nationalistic theories of, survived, 308, 
543; Supreme Court championed principles of, 329, 333; vested rights beyond legis- 
lative interference according to, 336, 584; opposed bank bill, 352; dissolution of, 540 
Fletcher v. Peck: contract clause invoked in, 314-328 passim, 640-641; four questions 
in, 316; separation of powers theory in, 316-317; first attempt to define “obligation 
of contract,’’ 323; a “feigned case,” 321, 328 
Foot Resolution, 593, 649 

Force Bill: Congress passed, 570; considered a dangerous precedent, 571; gave Jackson 
authority to coerce South Carolina, 642 
Free legal decision, 33-34 
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Gallatin, Albert: advised war, 290; commissioner in Yazoo case, 312; for internal im- 
provements, 546 

Georgia: in Creek controversy, 596-597, 604; in Cherokee controversy, 597-600, 603; 

Worcester v„ 600-601, 604 
Gerry, Elbridge, 58, 66-67, 101, 103 

Gibbons v. Ogden: Marshall’s decision in, all-important, 488, 490-493, 494; Webster 
attorney for Gibbons in, 488; economic results of decision in, 494; political results 
of decision in, 494-495; nationalistic viewpoint of, 652 
Gibson, Justice, 6, 46, 256, 633 

Giles, William G.: for repeal of Judiciary Act of 1801, 227, 233-234; Republican leader 
in House, 233; quoted on impeachment, 259; letter of Jefferson to, quoted, 513 
Government: two functions of, 15; European and American interpretations of, 15; 
federal, operates directly on individuals, 23-24; belief in strong federal, 51, 61, 118 ff.; 
a federation or confederation issue of Chisholm Case, 137, 649; of laws not of men 
doctrine, 131; conflict between theories of, 188; rights of, as sovereign asserted by 
judicial construction, 145; two distinctive features of, 150-151; centralizing tendencies 
of Federalists for, 160; no tribunal for conflicts between nation and states, 172; Ham- 
ilton on powers of federal, 183-184; authority of, defied, 301; protects vested rights, 
326, 418, 642; grant of express powers to federal, 360; question of aid from, for state 
improvements, 373, 486, 499, 541, 544; control of education by, 389-390; “general,” 
458, 542; doctrine of implied powers for, to acquire territory, 535, 556; party views 
of, 542-543; resentment toward federal, 654 

Green v. Biddle, 464-471; to test Kentucky occupant-claimant laws, 464; Story’s opinion 
in, 465; validity of compact recognized in, 465; Kentucky opposed decision in, 466- 
468 

Griswold, Roger: in judicial debate of 1802, 235; fostered separation, 295; questioned 
use of militia to enforce Embargo Acts, 300 

Impeachment [of Judges]: in program of Republicans, 259; Jefferson’s campaign for, 
259-260; of Chase, 261-264; Randolph proposal for removal instead of, 264; results 
of Chase, favorable to Republicans, 264 

Indians: land titles of, not recognized, 524; policy of government toward, 596, 597; 
communities of, independent, 597, 599, 601; could not maintain action against gov- 
ernment, 599; government aim to develop, into civilized communities, 603; removed 
beyond Mississippi, 604. See also Cherokee v. Georgia, Worcester v. Georgia 
Internal improvements: government aid for, 373, 486, 499, 541, 544, 564; Madison 
vetoed bill for, 373; “American system” of, 544; proposal of surplus revenue for, 545; 
nationalism vs. state sovereignty concerning, 545; proposed amendment to Constitu- 
tion for, 546, 548, 551; Madison quoted on federal grants for, 546-548; attitude of 
states toward, 549-553. See also Tariff Act of 1824 
Iredell, James: for state constitution as law, 17-18; a Justice, 121; dissented in Georgia 
v. Brailsford, 123; quoted on constitutional law, 134, 138, 140, 142; favored limitations 
of legislative powers, 156; views of, on attacks against government, 176 

Jackson, Andrew: guided democratic philosophy, 80; inaugurated, 535; appointments 
of, to Supreme Court, 541; repudiated Calhoun and doctrines of nullification, 568- 
569; quoted in Indian difficulty, 604; opposed national bank, 605-606; quoted on 
judicial powers, 606 

Jay, John: conservative, 61, 66; quoted on treaty entered into by Congress, 97; for na- 
tional sovereignty, 107, 125-126; for judicial supremacy, 112, 132; Chief Justice, 121- 
122; refused to give advisory opinion, 144; quoted on prize courts, 145; mission of, 
to England, 146, 173; governor of New York, 146, 173; resigned as Chief Justice, 146, 
173; impress of, on constitutional law, 149-151, 616; criticized Judiciary Act of 1789, 
149, 179; refused second nomination as Chief Justice, 179 
Jay’s Treaty, 341, 342 
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Jefferson, Thomas, 23, 24, 42, 51, 58-59, 80; found three defects in Articles of Con- 
federation, 95-96; break with Hamilton, 116; organized Republicans, 116; drafted 
Kentucky Resolutions, 165; against federal common law, 174-175; protested partisan 
charges to juries, 175; Federalists hated, 178; quoted on Federalist use of Judiciary, 
181; election of, considered endorsement of State rights, 185; personal characteristics 
of, 189-191; belief of, in democratic rule, 190-191, 514; criticized but endorsed Con- 
stitution, 192-194; objected to funding state debts, 196; favored a bill of rights, 206; 
opposed national bank, 196, 203-204, 206; principles of, in inaugural address, 197-198; 
wished to limit powers of officials, 206-209; critic of Supreme Court, 207, 519, 520-521; 
authorized purchase of Louisiana, 209; American political life based on faith of, in 
common man, 219; for limited judicial review, 244, 254, 514; refused Marshall’s sub- 
poena, 284; believed people ultimate authority in constitutional interpretation, 514 
ff.; would curb Judiciary by removal of Judges, 514-515; favored seriatim opinions 
by Justices, 516-518; against federal supremacy, 519 ff.; restated doctrine of state 
sovereignty, 550; recoiled from direct nullification, 551 

Johnson, Justice: held void South Carolina act barring free negroes, 565; quoted on 
retroactive statutes, 583; repudiated Jeffersonian democracy, 583; approved income 
tax on government bonds, 586; dissented in Craig v. Missouri, 592; death of, 611 

Judges: masters of Constitution, 12; in tradition of supermen, 29-30; as automatons, 
32; political selection of, 33; personality of, pivotal factor, 35, 615; training of, signifi- 
cant, 41; Federalist, sustained party policies, 41-42; political activities of, 51, 173; 
friends of Washington’s Administration appointed as, 117; duty of, 119; life terms 
for, 119; seriatim opinions by, 124, 183, 342; in capacity of commissioners, 129, 130; 
first refusal to enforce act of Congress, 130; nonjudicial duties of, 131; constitutional 
advisers, 144; subject to criticism, 153, 161; opinion of federal, binding, 164; partisan, 
1 75 -1 77»* number of, reduced, 180 

Judicial review of legislative acts: basis for, in supremacy clause, 11, 14, 19; restricted 
administrative action, 12; theory of separation of powers involves, 15; Marshall’s 
opinion standard for, 16; history of, 17 ff.; opinions regarding, in Philadelphia Con- 
vention, 18; issue of, not passed upon by Philadelphia Convention, 19; Martin resolu- 
tion made, inevitable, 20; developed by interpretation of Constitution, 21, 120, 230, 
634-635; issue of, 23; purpose of, 24-25; a Federalist doctrine, 42; not specific grant 
for, 120; opposition to, by states, 128-130; Madison’s views on, 213-214, 217-218, 244; 
political motives in, 243-245 

Judicial supremacy, American doctrine of: basis for, 16, 150; political reasons for, 112; 
to preserve property rights, 118; advocates of, minimize opposition to, 243; broad 
principles of, 474-475 

Judiciary: all powerful, 19-20, 79; authority of, questioned, 23; curtailed legislature by 
check and balance system, 24, 228-229; political cast to federal, 51, 118; independence 
of, 132, 146; to perpetuate Federalism, 181-182, 223; usurped powers, 485; powers of, 
purposely vague, 644 

Judiciary Act of 1789: twenty-fifth section of, established judicial review, 21, 22, 24, 
120, 131, 229-230, 430; established Constitution as law, 22; became law, 120; provided 
that Supreme Court Justices ride circuits, 120, 148, 257; insured collection of na- 
tional revenues, 120; provided for District and Circuit Courts, 148; permitted appeals 
on writ of error, 157; section 13 of, 248-249, 250-253; twenty-fifth section of, invoked 
in Gelston v. Hoyt, 350-351, and in Craig v. Missouri, 590, 591, 594 n. 48, 595; repeal 
of twenty-fifth section of, 495-496, 500-504, 595 

Judiciary Act of 1801: a partisan maneuver, 42, 149, 177, 181; eliminated circuit riding, 
149, 224, 237; repealed before took effect, 149; terms of, 180; leaders advised repeal 
of, 223, 227 

Judiciary debate of 1826: Webster’s bill for revision of federal Judiciary in, 504, 506- 
508, 511; circuit riding issue in, 504-505, 511; nothing accomplished by, 511, 512 

Judiciary Repeal Act of 1802: and need of revision of federal judicial system, 149, 178- 
1791 restored former system, 149, 224; Federalist arguments against, 227-230; Republi- 
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Judiciary Repeal Act of a 802 — ( Continued) 

can arguments for, 230-235; independence of judges question in, 231; Federalist 
threats in debate on, 235-237, 241-242; alternative Republican proposals concerning, 
239-240; political motives in, 243-245 

Kent, Chancellor: quoted on methods, 37; comment of, on Washington biography, 225; 
commended Richardson’s opinion, 390; cited in Dartmouth College Case, 392, 400, 
416; on commerce, 487-488, 652; doctrine of, in interpretation of Constitution, 490; 
eulogized Marshall, 626-627 and n. 49 

Kentucky and Virginia Resolutions: drafted by Breckenridge, Jefferson, and Madison, 
165, 167; compact philosophy of, 165-167 and n. 45, 169-173; idea of nullification in, 
166-168, 235, 555, 557; submitted to other states, 168; Federalists disapproved, 168; 
Madison’s report on, 169; issue of constitutional construction in, 173, 439; permanent 
significance of, 185; Marshall answered, 249; Massachusetts’ doctrines similar to, 297- 
298; Rhode Island upheld, 299; defied federal government, 337; quoted by Roane, 
337, 345; Taylor sponsored, 339; Republican arguments for, 344, 645; principles of, 
affirmed, 430, 477; issue of state sovereignty in, 542, 645; contrasted with South 
Carolina resolutions, 556; two interpretations of, 557; quoted in Hayne debate, 559 
King, Rufus, 66, 69, 101: against state sovereignty, 102; suggested obligation of con- 
tract clause, 323; aroused antislavery feeling, 371 

Lee, Richard Henry: opposed adoption of Constitution, 74-77; quoted on dangers* in 
Constitution, 76-77 

Legal interpretation: defined, 26; methods of, 26-27; distinguished from application, 
27; need of, 29; mechanical, 29-33; f ree > 33“35» theories of, contrasted, 34-35; realistic, 
35-41; founded on postulates, 45 ff.; courts act as check on, 46 
Legislature(s): subordinate lawmaking body, 12; contention that, cannot abrogate con- 
tracts, 230; guardians of Constitution, 237 

Lewis, William Draper: cited on defects in Constitution, 21; quoted on judicial in- 
terpretation, 47-48; quoted on Marshall, 617 n. 8, 623 
Lincoln, Levi: quoted on Supreme Court, 238; commissioner in Yazoo case, 312; de- 
clined Supreme Court appointment, 332; partisan, 332 
Louisiana: opposition to statehood of, 298, 301-302 

MacDonald, William, quoted on: implied power doctrine, 561; sovereignty of people, 
562; Jackson’s Administration, 579 

Maclay, William: founder of Democratic-Republican party, 116-117; opposed alliance 
of federal government and business, 1 17; Journal of William Maclay, 117 
Macon, Nathaniel, 42, 124-125, 240, 500 

Madison, James: favored judicial review, 18, 213-215, 244, 521-523; for council of re- 
vision, 19; for sovereignty of people, 100, 103, 104, 105 and n. 66, 137; for middle 
ground, 106 and n. 68; cited on compact theory, 108; on state sovereignty, 110 and 
n. 85; organized Republicans, 116; sustained Congress in interpreting Constitution, 
130-131, 170-172, 212-219; drafted Virginia resolutions, 167; objected to Hamilton’s 
financial plans, 212; in Marbury Case, 246 ff.; on state militia, '300; commissioner in 
Yazoo case, 312; vetoed Bonus Bill, 373; letter of, to Roane on McCulloch v. Mary- 
land, 375-377; on Cohens v. Virginia decision, 442-443 
Marbury v. Madison, 141, 225, 227, 241, 245-257; political aspects of, 245 ff., 255; section 
13 of the Judiciary Act of 1789 held void in, 248-249, 253; importance of, in constitu- 
tional interpretation, 253, 254-255, 625; court right to issue mandamus to cabinet in, 
caused resentment, 253; postulates involved in, 255; first important case concerning 
judicial review, 256, 328, 625, 650; basis of opposition to, 256; theory that Constitution 
controls Congress in, 490, 625; landmark in Marshall’s career, 632-635 
Marshall, John: formulated doctrine of judicial review, 16, 23, 112, 141; held Con- 
stitution as law, 40-42 passim ; appointment of, to Supreme Court, 42, 124, 173-174, 
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179-180; believed courts should protect property rights, 46, 624, 625-626, 628; 
opposed Hamilton's financial measures, 118-119; in Ware v. Hylton, 141-142; on 
Jefferson, 178, 624-625; Secretary of State and Chief Justice, 179, 259-260; biographer 
of Washington, 224-225; discontinued seriatim opinions, 226, 630; established 
principles of international law, 226-227, 637-639; in Marbury Case, 246 ff.; active 
politically, 259-260; interpreted broadly grants of jurisdiction to federal courts in 
Constitution, 265 ff.; criticized strict construction of Constitution, 267-278; irritated 
states, 268-269; asserted national supremacy, 273, 306, 337, 427, 619, 621, 635-636, 
638, 640; in Burr trial, 279-288; on treason, 285; decision of, in Fletcher v. Peck, 309, 
315-322, 326; interpretation of contract clause by, 325, 326, 407; estimate of strength 
of, in constitutional and international law, 328, 632-633, 638-639; aim of, to preserve 
Federalism, 331, 410, 617-623, 625; three important decisions in first fourteen years, 
331; decision of: in bank case, 354-357; in Dartmouth College Case, 402-411; in 
Cohens Case, 432-438; alarmed by attack on Cohens Case decision, 458, 459; method 
of interpretation reaffirmed by, 474-475; defined interstate commerce, 492-493; 
denied Indian ownership, 524; refused to condemn slavery, 524-525; on admiralty 
jurisdiction, 525-526; on retroactive legislation, 531; believed expediency issue in 
nationalism versus State rights, 533, 585, 636; formulated “original package doc- 
trine,” 533-534; aware of gathering storm, 572; decision in Blackbird Creek Marsh 
Case, 581-582; quoted on power to tax, 588-589; control of Court ended, 609-610; 
partisanship of, 617-623 passim ; political principles of, in decisions, 619 ff., 638, 641; 
influenced by Hamilton and Morris, 620; hostility to democratic principles, 623 ff.; 
intuitive method of, 630-632; envisaged new order, 649; number of opinions de- 
livered by, 649-650; accomplishments of, 652 ff. See also Beveridge, Albert J. 

Martin, Luther: proposed supremacy clause, 10-11, 17, 20; for judicial review, 20; a 
radical, 58; quoted on compact theory, 108; attorney for Chase, 263; quoted on con- 
tract clause, 324; cited on constitutional interpretation, 353 

Martin v. Hunter's Lessee: affirmed doctrines of nationalism, 340, 646, 650; over title 
to Fairfax lands, 340; decision in, contrary to Virginia laws, 342; divided sovereignty 
defended in, 343; decision in, keystone of federal judicial power, 346-348, 418; argu- 
ment of expediency in decision of, 349 

McCulloch v. Maryland: over tax on bank notes, 353 ff., 418-419, 473, 476, 585 ff.; 
principle in, of nationalism against localism, 357 ff., 650; southern states opposed 
nationalistic decision of, 372, 373, 646; decision in, one of Marshall’s greatest, 650 

McKean, Chief Justice [of Pennsylvania Supreme Court], 90, 269, 271, 500 

McLaughlin, Andrew C., quoted on: state sovereignty, 10 n. 2; constitutional law, 19-20; 
judicial review, 22-23; Articles of Confederation, 94; the Union, 104; Marbury Case, 
247; Jeffersonian freedom, 659 

McLean, Justice: cited in Craig v. Missouri, 592-593; quoted on division of power, 593; 
nationalistic doctrines of, 602-603; quoted on common law, 612 

Mechanical jurisprudence; 29-33; definite formulas in, 30; personality of judges ignored 
in, 31; steps in settlement by, 31-32; decisions logical in, 32; questioned, 33; com- 
pared with free legal decision, 47; Hamilton formulated method of, 201; Marshall 
emphasized, in cases, 402, 474, £22; opinions on, 507-508 

Morison, Samuel Eliot, quoted on: Massachusetts’ adoption of Constitution, 56-57; 
embargo, 299; Hartford Convention, 304, 305; Virginia, 372; Federalists and Republi- 
cans, 541. See also Commager, Morison and 

Missouri Compromise: amendment proposed to check slavery, 370-371; issue of, extend- 
ing political power of slave states, 371; beginning of events leading to Civil War, 372; 
Taylor feared antagonism aroused by, 448 

Monroe, James: Administration of, “era of good feeling,” 540-541, 628; vetoed bills for 
internal improvements, 546 

Montesquieu principle of separation of powers: important in American history, 12; 
fundamentally political, 12; involves judicial review, 15; inserted in some state con- 
stitutions, 55-56; Madison failed to recognize, 56 
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Morris, Gouverneur: a conservative, 61; letter of, submitting Constitution to Conven- 
tion, 110-111; quoted on intentional vagueness of judicial review clause, 111-112, 
644; on Judges as checks, 228 and n. 17; 239-240, 245, 634; in Judiciary Debate of 
1802, 565, 567, 639 

Nationalism: emerging, given official sanction, 97-99; basis for organic theory, 99-100, 
104; tendency toward colonial unity furthered, 101-102; fear of consolidated govern- 
ment, 103; theory of, 275-276; a result of War of 1812, 308, 373, 463, 644; developed 
with democracy, 308; spirit of, in South, 371; Missouri Compromise ended second 
period of, 372; reaction against, 373, 463 

Neutrality Proclamation, 125-127 passim, 143 

Nevins, Allan, quoted on: colonists who supported Revolution, 53; Maryland conven- 
tion, 71; Rhode Island referendum, 72 

New Hampshire Acts, 388, 391, 394, 398, 404, 409 

Nullification: idea of, in second Kentucky Resolutions, 166-167; Jefferson criticized 
regarding, 167; ground for, in report of 1799, 362; of state acts by federal Judiciary, 
427; Massachusetts on, 480; of federal act by South Carolina, 513; frequent threat 
of, 523, 543; Calhoun’s doctrine of, 553-554; South Carolina not united on, 554; his- 
tory of, 555; as formula for application of state sovereignty, 556; South Carolina, 
Ordinance, 556; growing sentiment toward, 561; Jackson’s friends repudiated, 568; 
suspension of. Ordinance, 570; Alabama condemned, 570; Ordinance rescinded, 571; 
Federalists adopted, doctrines against Jefferson’s embargo policies and against Madi- 
son’s conduct of War of 1812, 645 

Ogden v. Saunders: decision in, concerning contract clause important, 327; issue of, 
526, 532; question of validity of state bankrupt laws, 527; seriatim opinions in, 528; 
Marshall dissented, 651 

Ordinance for Northwest Territory: radical doctrines in, 58, 60; parts of, embodied in 
Constitution, 60 

Osborn v. Bank of United States: mismanagement of Bank of United States in Ohio 
led to, 472; issue in, Ohio’s tax on branch bank, 472-473, 475; Marshall’s opinion in, 
474-475, 605; committee report on, 476-480; Johnson criticized decision in, 485 

Paterson, William: cited on sovereignty, 100; quoted: on powers of Congress, 139-140, 
on ex post facto clause, 156; comment on partisan charges to jury by, 175 . 

Philadelphia Convention: Constitution drafted at, 10, 64; approved supremacy clause, 
17, 19; conflicting views in, 18; generally approved Judiciary control over legislation, 
18-19; Madison urged council of revision at, 19; established national tribunal, 20; 
called as result of effective organization, 64, and of political reaction, 65; conserva- 
tives controlled, 65, 73-74, 75; sentiment in, for monarchial government, 66; efforts 
of, to devise government, 73; Hamilton proposed plan for government at, 191-192, 
203; Jefferson not pleased with work of, 192; postwar conditions prepared way for, 644 

Pickering, Timothy: Secretary of State, 160; visualized “new confederacy/’ 236; fostered 
separation, 295, 305 

Pinkney, William: Story quoted in praise of, 357; Marshall refused to recognize in 
Dartmouth College Case, 402; counsel for the Cohens, 431; quoted on Constitution, 
431-432 

Plumer, William: favored secession, 294 n. 13, 295; condemned statehood for Louisiana, 
298; quoted on aristocracy, 306; governor of New Hampshire, 381; in Dartmouth 
College Case, 412, 416 

Political parties: constitutional interpretation central issue for, 51; originally based on 
class distinctions, 52; grounds for division into, 53; new alignment between loyalists 
and Revolutionary party, 54; debate over, in state constitutions, 54, 56-58; doctrines 
*of radical, 58-61; doctrines of conservative, 61-63, 539; in New York, 62; Federalist 
and Anti-Federalist, 63; in South Carolina, 63; in Pennsylvania, 64; new, after Revo- 
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lution, 64; antagonism between, in Massachusetts, 68; disproportion in, at Phila- 
delphia Convention, 75; line-up of, in conflict over Constitution, 76, 539-540; leaders 
of, 188-189; based on sectional interests, 539; divisions in, in reelection of Madison, 
540; principles of two, irreconcilable, 541; distinctions of, confused, 544. See also 
Conservative party. Democratic party, Federalists, Republicans, Whigs 
Pound, Roscoe, quoted on: realistic movement, 38; quoted on application of law, 39; 
and cited on creative activity of judges, 615 

Randolph, John: plan, 18-19, 105 n. 65; wanted second convention, 77; quoted on 
Congress, 103, and on Judges, 234-235; leader in impeachment of Chase, 263-264; 
in Yazoo case, 313-314; opposed internal improvement bill, 499-500 
Republicans: leaders of, 116; Federalists joined, 540; “Whigs” and, 541; regarded states 
as sovereign, 542. See also Political parties 
Rescinding Act [Georgia], 311, 314, 315, 317-318 

Richardson, Chief Justice [of New Hampshire Supreme Court]: a Federalist, 387; 

opinion of, in Dartmouth College Case, 387-390, 399 
Roane, Spencer: State rights leader, 109, 185, 337, 358, 646; opinion of, on Fairfax 
controversy, 341 and n. 37, 349~35°; on Martin v. Hunter, 343-344, 357 1- 360, 362-363; 
would amend not interpret Constitution, 361, 496; quoted on imperfections of Con- 
stitution, 362; quoted on Pennsylvania bank charter, 362-363; leaders endorsed views 
of, 363-364, 514; attacked Cohens Case decision, 438-441 
Rowan, Senator, quoted on: idolatry of Judges, 508; judicial construction, 509, 510-511; 
power of Court, 563 

Rutledge, John: vetoed new constitution for South Carolina, 58; Justice, 121; resigned, 
123, 183; not confirmed as Chief Justice, 146; motion of, 323 

Secession: threats of, by New England states, 243, 294-295, 301 ff., 555-557 passim, 645; 
plot of, under Aaron Burr, 295, 297; Pickering’s efforts toward, 305; South Carolina 
considered, over first impost law, 564; peaceful, advocated as remedy against con- 
solidation, 566; armed conflict imminent over, 570, 571; doctrine of, affirmed, 572; 
no justification for, 647-648. See also Nullification 
Senate: question of jurisdiction by, over disputes between states and nation, 480; review 
of Supreme Court decisions by, 481; Johnson’s proposed amendment for review by, 
481-483 

Seriatim opinions: Marshall abandoned custom of, 124, 226, 630; given, 134, 154, 342, 
528; original custom of, 183, 516, 630; bill for, 486, 512; attitude of leaders on, 517-518; 
agitation for, 599 
Shays' Rebellion, 68-69, 95 

Slavery: issue of, in Dred Scott Case, 350; question of, for Louisiana, 370; Tallmadge 
amendment concerning, for Missouri, 370-371; state prohibition of, by regulating 
commerce, 494-495; endangered unless centralization checked, 499; Story quoted on, 
524; Marshall quoted on, 524-525; fostered sectional differences, 540; crystallized 
sentiment for nullification, 566; controversial issue of, 566, 649 
“Sons of Liberty,” 53-54 

South Carolina Exposition: drafted by Calhoun, 553; basis for, 553-554; interposition 
significant in, 554; differed from Kentucky Resolution, 556-557; considered historical 
republican doctrine, 559 

Sovereignty: of people, 12, 58, 61, 275, 561; question of state or national, 85, 133-143* 
272-273; Declaration of Independence and national, 89-90; question of divided, 
105-107, 110 ff., 275, 343, 355; Taylor on, 445, 456; confused conceptions of, 555-556; 
shift in, from states to nation, 653 

Sovereignty, state: central issue of, 85; Congress subordinate to, 87; established states 
as independent nations, 88-89; Articles of Confederation recognized, 90-91 and n. 
21; through colonial period, 93, 542, 556; versus national sovereignty, 133-143, 488- 
489; some Federalists approved, 173; state courts under, 240; lessened by new states. 
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Sovereignty, state — ( Continued) 

30a; issue of, in Civil War, 419; involved in power to tax, 428-429; Republicans 
supported, 542-543; persistency of doctrine of, 544-545; basis for, 550; Calhoun based 
nullification argument on, 553-554; Georgia declaration on, 554-555 
State government: determined by legislative and executive departments, 13, 132; re- 
strictions on, 132; as administrative units of federal government, 135; fundamental 
principles for, in Marshall’s opinion in Yazoo case, 328; vested rights in, 397 
State rights: arguments for, 109-110, 270-279; strengthened by Ninth, Tenth, and 
Eleventh Amendments, 184; agitation for, declined after Jefferson's election, 185; 
cases involving, 270 ff., 340 ff., 427 ff.; Roane on, 343-346; forty-year tendency toward, 
372; Dartmouth College Case limited, 416; Virginia defended, 427; resolutions in- 
structing senators on, 437; and concurrent powers, 488-489; sectional views associated 
with, 641 

Story, Justice: a Federalist, 336-337. 413; quoted on: First Continental Congress, 99; 
state militia, 301; common law, 334-335; Virginia repealing acts, 335-336; confirmed 
for Supreme Court, 332; decision of, in: Martin v. Hunter, 346-348; Gelston v. Hoyt, 
350-351; Dartmouth College Case, 397 n. 68, 411-415; favored protection of vested 
rights, 583-584; quoted on Marshall’s partisanship, 618; supported Jackson on nulli- 
fication, 646-647 

Sturges v. Crowninshield: bankruptcy law considered in, 368 ff.; obligation of contract 
in, 526, 529, 530, 626; decision in, caused public discontent, 626 
Supremacy clause: significance of, 11, 21; evidence of intent in, for judicial review, 19, 
23; purpose of, 24; a Federalist doctrine, 42; revolutionary nature of, foreshadowed, 
97; Taylor on, 45 ^- 45 1 

Supreme Court: Philadelphia Convention established power of, 20-21; Judiciary Act 
of 1789 provided for review of state court decisions, 22-23; defined Constitution, 
25, 81; influence on political life, 36, 44-45, 48-49, 82, 480; a political agency, 41, 124; 
number of Justices reduced, 42, and increased, 43; Democratic party controlled, 43; 
public approval of, 43; Republicans controlled, 44; decisions of, explained by 
biographies, 47; checked popular rule, 81, 85; Court of Appeals predecessor of, 88; 
jurisdiction granted to, 112; coordinate with other departments, 112; nominations 
for, 121; indifference toward, 123; judgments of, unanimous, 124; function of, 
judicial, 144, 147; Chisholm first important case before, 133 ff.; Jay’s influence on, 
150; during John Adams’ Administration, 153 ff.; decisions of, molded government, 
219; business of, increased slowly, 224; terms of, changed, 243; suggested checks on, 
264; prepared way for national principles, 329, 542, 643, 646; Marshall dominated, 
333 ff.; appellate power claimed by, 348, 429-430, 460; opposition to efforts of, to 
assert supremacy over state, 374, 463, 508, 542; final arbiter on constitutionality, 427; 
decline in prestige of, 500, 580; gained authority by interpretation, 509, 542; docket 
of, overcrowded, 513; effect of party realignments on, 535; 1816-1826, upheld federal 
government, 610, 613; 1826-1835, supported states, 610 

Tariff, protective: adopted, 116; opposed by Maclay, 117; Madison on, 217; favored 
by Clay and Calhoun, 339, 567; Taylor attacked validity of, 486; question of, 499; 
championed by Whigs, 541; “American system” of, 541, 544 
Tariff Act of 1824: opposed by South, 545, 549; argument over constitutionality of, 
548 > 549.* South Carolina resolutions concerning, 549, 552-553, 554; Virginia resolu- 
tions condemning, 552; Georgia legislature on, 553; “tariff of abominations,” 553, 559 
Tariff Act of 1832: aroused South Carolina, 567; Compromise, 570-571 
Tax: direct, under Constitution, 147; excise, secured by Hamilton, 195; opposed by 
Jefferson, 196; New Jersey limiting power of, 334; doctrine of implied prohibitions in 
Maryland, 356-357, 530; Congress provided, for general welfare, 360; possibility of 
conflicts in concurrent power of, 429-430; on national bank, 472; states barred from 
levying, 477-478; question of income, on United States bonds, 584-587, 650, 652,' 
power to, essential to state government, 585, 588-589 
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Taylor, John: State rights leader, 109, 173, 185, 337, 444, 646; on Judiciary Repeal Act, 
227; career of, 338-339; views of, on: national bank, 444, constitutional interpre- 
tation, 445, 446, sovereignty, 445, monopoly, 446, supremacy, 447 and n. 60, 452 ff.; 
results of Missouri Compromise, 448; political powers of Supreme Court, 449-454; 
attacked protective tariffs, 449; arguments against Hamilton in books by, 457 
Thompson, Justice: views of, on power to regulate commerce, 534-535; cited on “bills 
of credit,” 592; dissented in Cherokee Case, 600 

Van Buren, Martin: cited on idolatry for Supreme Court, 508, 662; quoted on: review 
of state acts, 509-510; Marshall’s Federalism, 619 
Van Tyne, Claude H., cited and quoted on sovereignty during American Revolution, 
20-21, 86-88, 92 

War of 1812: State rights issue of, 185, 545; resentment against Madison for, 305-306; 
peace of, ended secession movement in New England, 306; marked change in political 
ideas, 308 

Warren, Charles, quoted on: selection of Chief Justice, 121; refusal of Justices to 
enforce act of Congress, 130; minimized opposition to judicial review, 243, 245; 
quoted on Marbury Case, 248, 256-257; cited on: Green v. Biddle, 467, 469; Gibbons 
Case, 494; curtailing Court, 502; slavery, 524, Barron Case, 608 
Washington, George: appointed Justices, 41, 121, 146-147; loyalist, 61, 64, 117; on 
sovereignty, 105; associates of, 117; alarmed by Henfield verdict, 128; on rights of 
nations, 143-144; approved Court changes, 178; Marshall’s biography of, 224, 225 
Washington, Justice, opinions on: power of Congress over bankruptcy, 369; Green v. 
Biddle, 4 66, 467; contracts, 528-529; judicial functions of legislature, 582; resigned, 
609 

Webster, Daniel: in Dartmouth College Case, 380 ff.; attorney for Wheelock, 380; joined 
anti-Wheelock faction, 380; attorney for College before state court, 384-385; argu- 
ment by, before Supreme Court, 392-395; efforts of, to bring another case to Supreme 
Court, 397-398; schemes of, to influence Supreme Court, 399-400; on monopolies, 
488; bill by, for new Justices and new circuits, 504-506; approved circuit riding, 
504-505; quoted on contracts, 527-528; debate of, and Hayne, 557-563; appealed to 
expediency in interpreting Constitution, 560, 562; vitalized nationalism, 562. See 
also Dartmouth College v. Woodward 
Whigs: organized, 541; aims of, 628-629 
Whisky Insurrection, 158, 184, 196 

Wilson, James, 18, 57, 61, 66, 68, 73, 92, 102, 104, 106, 109, 120-121, 137-138, 143, 310 
Wirt, William, 409 n. 108, 502, 581, 597 
Worcester v. Georgia, 600-601 

Yazoo frauds: title of land in, uncertain, 309; bribery for grant in, 309-310; Rescinding 
Act for, 311, 314, 315; commissioners to settle dispute in, 312-313; questions in, 314- 
315; settlement of, 322 
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